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STATE  OF  NEW  YORK 
Office  of  the  Attorney-General 

To  the  Legislature  of  the  State  of  New  York: 

In  conformity  with  the  requirements  of  section  66  of  the  Execu- 
tive Law,  I  have  the  honor  to  submit  herewith  the  annual  report 
of  the  Attorney-General  for  the  year  ending  December  31,  1920. 
Dated,  January  31,  1921. 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 

[8] 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


REPORT 


Reconstkuction 

The  activities  of  the  Attorney-General  of  New  York  State,  like 
the  concerns  of  other  public  oflScers,  largely  reflected  during  the 
year  of  1920  the  developments  of  the  so-called  period  of  recon- 
struction into  which  the  country  was  ushered  after  the  signing 
of  the  Armistica 

Litigation  handled  by  the  Attorney-General  and  a  large  number 
of  the  opinions  through  which  he  advised  State  and  municipal 
departments  and  quasi-public  institutions  of  their  rights  and  the 
legal  propriety  of  prospective  administrative  action  bore  the  unmis- 
takable impress  of  the  period  of  reconstruction.  The  character 
of  the  inquiries  made  to  this  office  indicated  that  the  administra- 
tive branches  of  government,  major  and  lesser  alike,  were  striving 
to  solve  these  problems  which  the  strained  conditions  created 
by  the  war  had  imposed  upon  them.  Just  as  business  generally 
and  private  industries  were  struggling  with  postrwar  tasks,  so  too 
the  agencies  of  government  were  grappling  with  similar  adminis- 
trative complexities;  and  this  was  the  rule  even  in  the  smallest 
political  subdivisions  of  the  State.  My  correspondence  show  that 
even  the  villages  and  school  districts  did  not  escape  the  difficulties 
of  the  newly-created  peace. 

Opinions  rendered  during  the  year  including  formal  opini  ms, 
memoranda,  and  letter  and  informal  opinions  totaled  over  4,800. 

Litigation  handled  during  the  year  involved  15,401  cases. 

One  phase  of  the  reconstruction  era  is  disclosed  in  the  agitation 
of  public  utility  and  service  corporations  for  increases  in  the  rates 
chargeable  for  the  special  commodity  or  service  they  render. 
Gas  and  electric  corporations  were  the  first  to  initiate  the  campaign 
for  larger  returns  as  my  report  of  a  year  ago  indicated.  At  that 
time  I  advised  you  that  a  dozen  or  more  gas  and  electric  corpora- 
tions had  instituted  proceedings  designed  to  nullify  statutes  which 
fixed  the  rates  to  be  charged  for  gas  and  electricity  upon  the 
ground  that  the  limitations  imposed  by  those  laws  enforced  at  the 
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present  time  would  constitute  a  virtual  confiscation  of  their 
properties.  Since  that  time  additional  proceedings  have  been 
brought  until  now  they  number  twenty-two.  I  am  still  engaged 
in  the  work  of  defending  the  validity  of  these  statutes.  You  will 
appreciate  the  immensity  of  this  task  which  involves  the  necessitj 
of  proving  values  of  plant,  cost  of  labor  and  materials,  cost  of 
production,  cost  of  distribution  and  the  innumerable  other  factors 
that  must  be  established  before  any  court  will  undertake  to  uphold 
or  overthrow  these  rate-fixing  statutes. 

Another  phase  of  the  reconstruction  is  found  in  the  petition  of 
the  railroads  for  permission  to  increase  their  passenger  rates,  a 
development  that  followed  closely  upon  the  heals  of  the  agitation 
started  by  the  gas  and  electric  corporations.  The  litigation  evolv- 
ing from  this  petition  and  its  subsequent  sustention  by  the  Inter- 
state Commerce  Commission  promises  to  equal  in  importance  the 
gas  and  electric  rate  proceedings. 

The  recent  action  of  the  Interstate  Commerce  Commission  in 
granting  the  railroads  permission  to  increase  their  passenger  rates 
to  3.5  cents  per  mile  cast  upon  the  Attorney-General  the  duty  of 
instituting  actions  having  as  their  aim  the  salvation  of  the  rights 
of  the  State  to  control  intra-state  passenger  rates.  Just  before 
the  rate  increases  were  placed  in  effect  I  applied  on  behalf  of 
the  State  for  an  injunction  order  to  Supreme  Court  Justice 
Cropsey  in  the  hope  that  I  could  restrain  the  railroads  from 
chargicg  the  higher  fares  until  I  could  bring  the  matter  of  the 
validity  of  the  Commerce  Commission's  order  to  the  attention 
of  the  United  States  Supreme  Court  for  determination.  My 
plans  were  temporarily  upset  by  the  vacating  of  this  restraining 
order  by  Supreme  Court  Justice  Hasbrouck.  This  development, 
however,  will  .not  deter  me  from  carrying  the  case  on  appeal  to 
the  higher  courts  and  ultimately  to  the  United  States  Supreme 
Court.  In  one  of  the  actions  involved  in  this  series  of  proceedings 
Supreme  Court  Justice  Benedict  upheld  the  State's  contention  of 
the  invalidity  of  the  federal  commission's  order  in  so  far  as  it 
related  to  the  rates  effective  on  the  Stat  on  Island  and  Long  Island 
railroads.  You  may  be  assured  that  this  litigation  will  be  proae- 
cuted  with  unflagging  energy-  by  the  State. 

With  respect  to  reconstruction,  I  am  impelled  to  say  that  it 
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gives  me  no  small  satisfaction  to  be  able  to  report  that  lately  1 
have  discerned  in  the  nature  of  State's  legal  corresix)ndence, 
in  the  interchange  between  the  Attorney^ieneral  and  the  gov- 
ernmental agencies  seeking  official  advice  and  guidance,  evidences 
of  a  gradual  solution  of  the  problems  of  reconstruction  and  aii 
approach  to  natural  conditions  that  is  encouraging.  These  'jvi- 
dences  of  improvement,  I  trust,  foretell  a  continuation  of  the 
trend  back  to  normal. 

It  is  my  personal  belief  that  the  State  and  municipal  govern- 
ments have  successfully  passed  through  the  most  trying  interval 
of  the  reconstruction  period.  I  see  no  reason  for  pessimism  in 
the  present  outlook.  I  think  eveiy  indication  now  carries  a 
measure  of  encouragement.  The  roughest  stretches  of  the  road 
of  government  are  behind  us. 

Corporation  Income  Tax  Upheld 
One  of  the  outstanding  features  of  the  activities  of  the  Attorney- 
General  was  the  successful  defense  of  the  constitutionality  of  the 
Corporation  Income  Tax  against  which  a  legal  broadside  was 
directed  again  this  year.  This  victory  in  the  courts  earned  afte»* 
a  year  of  unremitting  toil  —  no  litigation  of  recent  years  was  so 
bitterly  contested  —  operated  to  save  the  State  of  Xew  York  from 
paying  back  to  the  corporations  affected  by  this  statute  approxi- 
mately $60,000,000. 

The  very  nature  of  this  litigation,  involving  so  much  revenue 
already  collected  and  affecting  the  means  which  the  Tx^gislatun* 
and  the  tax  experts  upon  whose  judgment  the  State  de|>end?  ha<l 
devised  equitably  to  tax  manufacturing  and  mercantile  corpora- 
tions for  the  privileges  they  are  accorded  by  the  State,  demanded 
the  most  strenuous  defense  of  the  act  and  compelled  the  Attorney - 
General  to  bring  into  play  every  agency  within  his  command. 

This  decision  by  the  Court  of  Appeals  checkmates  the  efforts 
of  mannfacturing  and  mercantile  corporations  to  recover  all  cor- 
porate franchise  taxes  paid  the  State  for  the  last  three  years.  It 
represents  the  culmination  of  a  series  of  attacks  from  all  directions 
seeking  to  wreck  this  new  method  of  taxing  corporations  for  the 
right  of  operating  in  this  State.  The  opinion  written  by  Judge 
Cardozo  sustains  the  act  in  its  entirety,  except  in  those  portions 
which  refuse  to  allow  the  corporations  to  include  stock  and  bond 
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holdings  among  their  assets.  In  many  instances  assets  of  this 
nature  were  held  outside  the  State,  and  the  court  directed  that 
they  shall  receive  recognition  as  property-earning  income  outside 
the  State's  jurisdiction. 

Judge  Cardozo  with  whom  Judges  Chase,  Crane,  Andrews  and 
Pound  concur  in  upholding  the  act  thus  explains  the  duty  of 
the  court  to  expunge  the  minor  offending  features  and  to  sustain 
the  basic  principles  upon  which  the  act  rests : 

"I  find  it  unbelievable  that  a  Legislature  willing  to 
impose  a  tax  with  those  invalid  items  in,  (interest  on  bonds 
held  outside  the  State  and  the  limitation  of  stock  holdings 
to  10  per  cent  in  the  allocation  of  assets)  would  be  unwill- 
ing that  the  tax  should  stand  if  those  items  were  out.  Un- 
doubtedly, it  wished  them  in,  if  it  had  the  legal  right  to 
keep  them.  To  say  that  does  not  mean  that  rather  than  lose 
them  it  would  throw  the  project  to  the  winds.  Laws  are  not 
to  be  sacrificed  by  courts  on  the  assumption  that  legislation 
is  the  play  of  whim  and  fancy.  A  doctrinaire  emphasis  on 
the  possible  rather  than  the  probable  would  forbid  severance 
at  all  times.  No  doubt  it  is  easy,  sheltering  ourselves  behind 
some  implacable  tenet  of  separation  of  governmental  powers^ 
to  insist  upon  a  certainty  impossible  of  attainment  We  do 
small  service  to  the  state  by  so  intransigent  a  pose.  Our 
right  to  destroy  is  bounded  by  the  limits  of  necessity.  Our 
duty  is  to  save  unless  in  saving  we  pervert  When  all  the 
world  can  see  what  sensible  legislators  in  such  a  contin- 
gency would  wish  that  we  should  do,  we  are  not  to  close 
our  eyes  as  judges  to  what  we  must  perceive  as  men.  This 
need  is  all  the  greater  in  a  field  where  the  law  is  in  a  stage 
of  transition  and  readjustment.  With  the  lines  so  blurred 
and  vague  between  the  lawful  and  the  unlawful,  the  most 
honestly  conceived  and  carefully  developed  system  of  assess- 
ment may  involve  some  element  of  value  beyond  the  reach 
of  the  taxing  power.  I  will  not  readily  impute  a  desire  to 
place  the  revenues  of  the  State  in  jeopardy  by  the  sacrifice  of 
the  whole  whenever  there  is  failure  of  a  part" 

It  would  seem  that  this  decision  will  operate  to  deter  any 
further  assaults  upon  the  constitutionality  of  the  Corporation 
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Income  Tax   and  will  enable  the  Legislature  to  proceed  upon 
assured  ground  in  the  matter  of  franchise  taxation. 

SUPEBSESSION 

The  imcompleteness  of  the  inquiries  forbids  my  sununarization 
or  even  snggestive  comment  upon  the  results  of  my  designation 
by  the  Governor  to  present  evidence  to  grand  juries  at  extraordi- 
nary terms  of  the  Supreme  Court  convened  in  the  past  year.  Under 
executive  direction  it  became  the  duty  of  the  Attorney-General, 
superseding  the  District-Attorneys  in  both  instances,  to  take 
charge  of  the  grand  jury  investigations  of  evidences  of  gambling 
at  Saratoga  Springs  and  allegations  of  unlawful  combinations, 
the  activities  and  operations  of  which  are  alleged  to  have  deterred 
building  operations  in  the  State.  As  I  have  indicated  above, 
both  investigations  or  trials  of  indictments  growing  out  of  them 
are  still  pending. 

Intisbnational  Bbidgb  Oasb 

The  case  of  the  People  v.  The  Iniemational  Bridge  Co.,  was 
finally  decided  by  the  United  States  Supreme  Court  in  favor  of 
the  State  on  all  points.  The  decision  came  after  the  case  had 
been  argued  twice  before  the  highest  court.  The  bridge  company 
had  contended  that  chapter  666  of  the  Laws  of  1915  amending 
its  charter  and  requiring  it  to  construct  a  roadway  and  footpath, 
which  it  had  always  had  authority  to  construct,  was  unconstitu- 
tional in  several  respects.  The  courts  all  held  the  act  constitu- 
tional. While  the  case  was  pending,  and  since  its  determination, 
the  Bridge  Company  has  been  incurring  the  statutory  penalties 
for  failure  to  comply  with  the  statute.  From  time  to  time  new 
actions  have  been  commenced  to  enforce  these  penalties,  but  prose- 
cution of  them  to  judgment  has  been  delayed  pending  determina- 
tion of  the  test  case.  The  result  of  the  determination  will  be  to 
make  it  possible  to  compel  the  construction  of  the  required  road- 
way and  footpath,  and  to  collect  the  accrued  penalties,  amounting 
to  date  to  over  $91,000. 

State  Income  Tax 
In  the  case  of  Trcms,  Comptroller,  v.  Ycde  &  Towne  Mfg.  Co., 
I  succeeded  in  having  the  United  States  Supreme  Court  establish 
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the  right  of  the  jState  to  impose  income  taxes  upon  non-residents. 
There  were  two  main  questions  before  the  court.  One  was 
whether  or  not  the  State  might  grant  to  residents  exemptions  not 
granted  to  non-residents.  The  court  held  that  such  an  exemp- 
tion made  an  unconstitutional  discrimination,  but  the  Legislature 
had  eliminated  the  discriminaton  by  chapter  191  of  the  Laws  of 
1920  before  the  Supreme  Court  rendered  its  decision.  The  other 
question  was  whether  the  State  had  the  power  to  impose  income 
taxes  on  non-residents  at  all. 

This  question  was  far  more  vital  and  important  to  the  State 
than  the  first  one,  involving  taxes  amounting,  under  the  present 
rates  of  income  taxation,  to  over  $4,000,000  a  year.  The 
Supreme  Court  upheld  the  right  of  the  State  to  tax  non-residents, 
and  to  enforce  the  tax  against  their  persons,  property  or  occupa- 
tions within  the  State.  There  were  several  minor  questions  before 
the  court,  on  the  validity  of  methods  of  enforcement  of  the  tax  and 
the  deductions  from  gross  income  allowed  to  non-residents.  All 
these  minor  questions  were  decided  in  favor  of  the  jState. 

General  Line  of  Work 

A  great  deal  of  work  has  been  done  in  carrying  out  the  pro- 
visions of  the  Workmen's  Compensation  Law  in  prosecuting 
appeals  which  were  taken  to  the  higher  courts  from  the  awards 
of  the  State  Industrial  Commission.  During  the  year  216  appeals 
were  argued  in  the  Appellate  Division,  of  which  108  were  affirmed, 
48  reversed,  47  remitted  to  the  Commission,  11  modified,  1  disr 
missed  and  1  certified  question  answered. 

In  the  Court  of  Appeals  31  cases  were  argued,  of  which  17 
were  affirmed,  7  reversed,  4  remitted  to  the  Commission  and  2 
modified. 

In  the  United  States  Supreme  Court  1  ease,  which  was  argued 
in  1919,  was  reversed. 

The  Title  Bureau  during  the  year  1920  approved  title  to  prop- 
erty involved  in  barge  canal,  barge  canal  terminals,  forest 
preserve,  lands  covered  by  loan  commissioners  mortgages, 
lands  under  navigable  waters,  bridges  between  New  York  and 
Pennsylvania,  tunnel  between  New  York  and  New  Jersey, 
amounting  to  about  $4,000,000,  or  more  than  a  $1,000,000'  ii; 
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excess  of  1919.  In  all  366  titles  were  examined  and  the  volume 
of  work  exceeded  that  of  any  previous  year.  The  greatest  volume 
of  the  work  in  this  line  was  in  connection  with  the  title  to  lands 
being  acquired  for  State  park  purposes  in  the  Adirondack  and 
Catskill  parks.  Eleven  bridges  connecting  the  State  of  New 
York  and  Pennsylvania  are  to  be  acquired  and  during  the  year 
it  was  necessary  to  prepare  descriptions  of  the  bridge  approaches 
and  lands  desired  in  addition  to  examining  the  titles.  For  the 
New  York-New  Jersey  tunnel  at  least  60  parcels  of  land  and 
easement  rights  in  other  lands  will  be  necessary  for  the  approach 
to  the  tunnel  on  the  New  York  side. 

That  department  of  my  office  which  is  devoted  entirely  to  the 
disposition  of  claims  filed  in  the  Court  of  Claims  against  the 
State  of  New  York  has  been  very  successful  in  its  efforts  to  pro- 
tect the  State.  During  the  year  claims  aggregating  $11,839,570.- 
48,  representing  383  claims,  were  tried  in  the  Court  of  Claims. 
Of  this  number  142  claims  were  dismissed  with  no  award  and  the 
total  amount  awarded  amounted  to  $1,678,696.36,  representing  n 
considerable  reduction  from  the  amounts  originally  claimed  in 
eases  where  any  award  was  made. 

The  work  involved  in  connection  with  the  affairs  of  the  men- 
tally incompetent,  both  civil  and  criminal,  confined  in  the  sev- 
eral State  hospitals,  has  been  greatly  increased  by  the  duty  of 
looking  after  the  interests  of  the  soldiers  who  became  mentally 
unbalanced  as  the  result  of  service  in  the  World  War.  Approxi- 
mately five  hundred  cases  have  passed  through  the  hands  of  this 
oflBce,  and  all  possible  effort  has  been  made  through  the  agency 
of  cODMnittee  appointments  to  adjust  the  affairs  of  these  men, 
including  the  interests  of  those  dependent  upon  them  and  entitled 
to  certain  compensation:  through  the  War  Risk  Bureau.  By  my 
direction,  preference  has  been  given  to  the  matters  of  insane 
soldiers,  with  the  result  that  the  co-operation  between  the  Federal 
Department  and  this  office  has  greatly  facilitated  the  ends  sought. 

The  maintenance  collected  for  the  year  1920  shows  a  total  of 
$260,961.35.  The  disbursements  collected  in  the  matter  of  com- 
mittee proceedings  conducted  totals  $6,213.50.  Seven  hundred 
and  ninety-seven  committees  were  appointed  and  3S7  matters  in 
Surrogate's  Court,  in  which  patients  were  interested,  havi^ 
received  attention,  together  with  398  miscellaneous  actions  md 
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proceed iugs  in  which  the  iuterests  of  patients  have  beau  pro- 
tected. The  ufiual  number  of  writs  of  habeas  corpus  have  becni 
before  the  courts. 

A  large  number  of  proceedings  are  handled  each  year  by  that 
Bureau  of  my  Department  which  is  devoted  entirely  to  looking 
after  the  special  franchise  proceedings.  There  are  now  pendine^ 
in  the  courts,  outside  of  !f^ew  York  city,  1,600  proceedings  and 
in  the  city  of  New  York  alone  there  are  some  200  proceedings 
pending.  Some  400  proceedings  were  settled  during  the  year 
1920,  a  few  of  them  being  in  the  final  process  of  adjustment  at 
this  time.  Twenty  (20)  proceedings  went  to  the  Appellate  Divi- 
sion and  were  argued  during  the  year  and  5  cases  were  argued  in 
the  Court  of  Appeals.  About  200  proceedings  are  now  being 
tried  in  various  parts  of  the  State  by  my  deputy  who  is  especially 
assigned  to  this  line. 

There  has  been  a  substantial  increase  in  the  volume  of  work 
done  in  my  New  York  city  bureau  within  the  past  year.  The 
transaction  of  what  might  be  termed  the  regular  business  of  this 
Bureau  has  been  rendered  diflScult  from  time  to  time  because  of 
the  necessity  of  assigning  deputies  to  work  with  various  legisla- 
tive committees  and  on  their  special  assignments.  One  of  my 
deputies  from  this  Bureau  was  engaged  during  the  greater  part 
of  the  year,  first  with  the  Lusk  Legislative  Investigating  Com- 
mittee on  Socialist  and  radical  activities  and  later  with  the  l^s- 
lative  proceedings  having  to  do  with  the  expulsion  of  Socialist 
members  and  finally  with  the  Lockwood  Investigating  Commit- 
tee on  housing  conditions  in  the  city  of  New  York.  Another  one 
of  my  deputies  has  acted  as  attorney  for  the  legislative  com- 
mittee making  inquiry  into  the  Farmingdale  School  of  Agri- 
culture, and  has  also  been  active  in  the  prosecution  of  violations 
of  the  Election  Law.  The  Prison  Commission  has  conducted 
certain  investigations  which  have  been  materially  assisted  by 
another  deputy  from  this  office;  all  of  which  indicates  the  amount 
of  what  might  be  tenned  outside  work  in  addition  to  the  regular 
assignments.  Two  cases  of  considerable  importance  involving 
the  constitutionality  of  the  regulation  of  rent  in  the  city  of  New 
York  have  been  before  the  Appellate  Division  and  at  this  time  are 
pending  in  the  Court  of  Appeals.  Briefs  were  prepared  and 
argument  made  by  a  deputy  from  this  Bureau. 
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The  Legislature  at  its  special  session  in  September  appmpri- 
ated  $3,000,000  for  the  construction  of  a  State  Military  Hospital 
to  be  leased  to  the  Federal  government  for  the  care  of  veterans 
of  the  late  World  War,  suffering  from  mental  and  nervous  dis- 
eases. By  the  Act  the  Attorney-General  was  made  a  member  of 
this  Commission  and  the  deputy  in  charge  of  my  New  York 
city  Bureau  has  acted  as  counsel  to  the  Commission  under  my 
direction  and  conducted  a  large  part  of  the  n^otiations  between 
the  Commission  and  Federal  authorities. 

While  I  have  continued  the  designation  of  the  corporation 
counsel  of  the  city  of  New  York  to  defend  the  proceedings  brought 
to  contest  assessments  in  New  York  city  made  under  the  Special ' 
Franchise  Tax  Law,  my  Bureau  in  New  York  city  has  handled 
the  major  portion  of  the  work  making  inquiry  into  all  proiX)sed 
adjustments  or  settlements,  all  papers  received  from  the  State 
Tax  Commission  in  these  New  York  city  proceedings  being  care- 
fully gone  over  in  my  New  York  office  and  passed  upon  before 
any  of  them  are  forwarded  to  the  corporation  counsel.  This  has 
done  away  with  the  designation  of  special  counsel  and  has  also 
saved  a  large  amount  of  work  and  money  for  the  city  of  New 
York. 

There  has  been  a  substantial  increase  in  the  number  of  appli- 
cations made  to  register  titles  in  the  so-called  Torrens  Law  Regis- 
tration Act.  During  the  past  year  some  fifty  of  these  applications 
have  been  passed  upon  by  this  Bureau.  This  involves  a  great 
deal  of  work  as  the  titles  to  the  property  sought  to  be  registered 
must  be  searched  in  each  case. 

The  work  of  this  branch  of  my  Department  during  the  past 
year  has  been  in  every  way  efficient  and  satisfactory  and  great 
credit  is  due  to  each  deputy  and  employee  of  that  Bureau. 

Again,  I  want  to  express  my  thanks  to  my  deputies  and  the 
other  members  of  the  Attorney-General's  staff  for  the  interest 
they  have  taken  in  the  State's  legal  work,  and  the  loyalty  they 
have  shown  me.  Without  this  devotion  to  duty  and  fidelity  to 
the  Attorney-General  it  would  be  well  nigh  impossible  success- 
fully to  administer  the  great  volume  of  work  falling  upon  the 
office. 

CHAKLES  D.  NEWTON, 

A  ttomey-Oeneral. 
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SUMMARY  FOR  THE  YEAR  1920 
Receipts  and  Collections 

Agricultural  Bureau $45,960   87 

Conservation  Bureau 2,913  0 1 

Hospital   Bureau    (Cash   foi^warded   through   this 

office) 14,215  41 

Miscellaneous  receipts: 

Corporation  taxes 8,881  95 

Mortgage  tax 116  00 

Stock  transfer  tax 2,902  55 

United  States  Deposit  Fund  mortgages   ....  273  59 

Premiums  State  Insurance  Fund 7,381  33 

Estates   of  decedje(nts 153,982  41 

Penalties,  violation  Health  Law 1,000  00 

Penalties,  violation  General  Business  Law.  .  75  00 

Motor  vehicle  fines 40  00 

Fees  collected 1  00 

Costs  in  actions  and  proceedings 4,615  14 

Rent  from  escheated  estates 784  07 

Refunds  —  Salaries 299  48 

Refunds  —  Costs  and  IHsbui-scinents 217  09 

Refunds  —  Overcharge   in  freight   shipment, 

Highway  Department 5,230  60 

Total  amount  of  money  recovered  for 

State  by  this  Department $248,589  50 

Total  number  of  new  proceedings  in  Supreme  Court  in 

which  this  DejDartment  appeared 2,198 

;^[()rtgage  foreclosures   440 

Partitions    65 

Actions  against  State  officials ; 36 

Voluntary  dissolutions 64 

Sequestrations    11 

^liscollaneous  (mechanics'  lions,  liahoas  corpus,  damages, 

etc.)    154 

Prosecutions  under  Conservation  Law 40 
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Numter  of  motions  at  Special  Term  in  which  this  Depart- 
ment appeared 301 

^'umber  of  proceedings  in  Surrogate's  Court 801 

2s  umber  of  cases  argued  in  Court  of  Appeals 45 

Decisions  in  favor  of  State 25 

Decisions  against  State 14 

Undecided h 

Ximiber  of  cases  argued  in  Appellate  Division 238 

Decisions  in  favor  of  State 118 

Decisions  against  State 60 

Undecided  or  modified (50 

Xumber  of  cases  argued  in  United  States  Supreme  Court.  3 

Decisions  in  favor  of  State 2 

Decisions  against  State 1 

Number  of  claims  tried  in  Court  of  Claims 388 

Amount  claimed    $11,839,570  48 

Amount  awarded 1,678,696  35 

Xumber  of  claims  dismissed  with  no 

award    142 

Amount  of  dismissed  claims $1,405,982  84 


Xumber  of  bonds  examined 832 

Xumber  of  contracts  examined 157 

Consents  and  agreements  for  the  withdrawal  of  retained 

jx?rcentages,  work  for  various  State  constructions 9 

Xumber  of  legal  papers  and  proceedings  for  bond  issues 

by  cities,  etc 7 

Xumber  of  insurance  charters  examined 84 

Xumber  of  certificates  of  incorporation  examined 1 

Xumber  of  applications  presented  to  the  Land  Board  and 

examined 55 

Xumber  of  titles  of  land  examined  for  Barge  canal,  term- 
inals,  forest  preserve,   etc 366 

Written  formal  opinions  furnished  during  the  year  (ex- 
cluding communications,  formal  and  informal,  to  the 

Commissioners  of  the  Land  Office) 64 

Written    opinions    furnished    to    Commissioners    of    the 
Land  Office 26 
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Applications  for  leave  to  commenoe  actions  in  the  name  of 

the  people  presented  to  this  Department 21 

Hearings  held  upon  applications  for  leave  to  commence 

actions 11 


Bureau  of  Agricultural  Affairs 
The  total  number  of  violations  referred  to  this  office 
by  the  Department  of  Farms  and  Markets  during 
the  year  of  1920  was 1,78' 


The  amount  recovered  for  penalties  and  in  satisfac- 
tion of  judgments  and  paid  over  to  the  State 
Treasurer  was $45,960  81 


Detailed  monthly  reports  are  on  file  in  this  office  with  the 
deputy  in  charge  of  this  bureau  and  at  the  office  of  the  Depart- 
ment  of  Farms  and  Markets. 
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PROCEEDINGS  PENDING  IN  APPELLATE  COURTS 

CouBT  OF  Appeals 

Belmar  Contracting  Company,  Inc.,  Respondent,  v.  the  State 
of  New  York,  Appellant.  (Damages  —  Construction  of  State 
Highway  No.  5574.    To  be  argued.) 

People  ex  rel.  Metropolitan  Life  Insurance  Company,  Relator- 
Respondent,  v.  Walter  H.  Knapp,  et  al.,  constituting  the  State 
Tax  Commission  of  the  State  of  New  York,  Respondent- Appellant. 
(Franchise  tax  assessment.    To  be  argued.) 

Eugene  M.  Travis,  as  Comptroller  of  the  State  of  New  York, 
Plaintiff-Appellant,  v.  American  Cities  Company,  The  United 
Gas  and  Electric  Corporation,  and  Guaranty  Trust  Company  of 
New  York,  Defendants-Respondents.  (Stock  Transfer  Tax.  To 
be  argued.) 

Cooper-Snell  Company,  Claimant,  v.  The  State  of  New  York, 
Appellant.     (Damages  on  State  Highway.     To  be  argued.) 

Dudley  P.  Babcock,  Claimant-Respondent,  v.  The  State  of  New 
York,  Defendant-Appellant.     (Personal  Injury.    To  be  argued.) 

Frisbie  &  Stansfield  Knitting  Company,  Claimant-Appellant, 
V.  State  of  New  York,  Defendant-Respondent.  (Appropriation 
of  Land.) 

Peoples  Gas  &  Electric  Company  of  Oswego,  New  York, 
Claimant-Respondent,  v.  the  State  of  New  York,  Defendant- 
Appellant.     (Damages  for  water  rights.    To  be  argued.) 

The  People  of  the  State  of  New  York,  Plaintiff-Appellant,  v. 
George  H.  Davis,  Defendant-Respondent.  (Failure  to  report 
tubercular  cows.     To  be  argued.) 

The  People  of  the  State  of  New  York,  Plaintiff- Appellant,  >. 
National  Security  Company,  Defendant-Respondent.  (Submitted 
controversy  on  tax  question.    To  be  argued.) 

The  People  of  the  State  of  New  York,  Plaintiff-Respondent,  v. 
Albert  Peterson,  Defendant- Appellant.  (Improper  labeling  of 
nut  margarine.    To  be  argued.) 

The  Delaware  and  Hudson  Company,  Claimant-Appellant,  v. 
the  State  of  New  York,  Defendant-Respondent.  Claim  No, 
13969,     (Damage  to  railroad  bridge.    To  be  argued.) 
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The  Delaware  and  Hudson  Company,  Claimant-Appellant, 
V.  the  State  of  New  York,  Defcndant-Eespondent.  Claim  No. 
13970.     (Damage  to  railroad  bridge.     To  be  argued.) 

Lewis  E.  Carr,  et  al.,  Claimants-Appellants,  v.  the  State  ol 
New  York,  Defendant-Respondent.  (Claims  for  services  as  coun 
sel  and  witnesses  in  investigation  of  J.  P.  Allds  as  Senator.  To 
be  argued.) 

The  Burt  Olney  Canning  Company,  Claimant-Appellant,  v. 
the  State  of  New  York,  Defendant-Resi)ondent.  (Damages  to 
property  by  flooding.     To  be  argued.) 

Amos  D.  Bridge's  Sons,  Incorporated,  Claimant-Appellant,  v. 
the  State  of  New  York,  Defendant-Respondent.  (Damages  on 
highway  contract.     To  be  argued.) 

Addison  M.  Sherman,  PlaintiflF-Appcllant,  v.  Richmond  Hose 
Company  No.  2,  Bankers  Trust  Company,  etc.,  Defendants- 
Respondents.  (Construction  of  Will  of  Adelaide  Richmond 
Kenny,  deceased.     To  be  argued.) 

Taggart's  Paper  Company,  Claimant-Appellant,  v.  the  State  of 
New  York,  Defendant-Respondent.  (Appropriation.  To  be 
argued.) 

Silver  Bathing  Pavilion,  et  al..  Respondent,  v.  Egburt  E.  Wood- 
bury, as  Attorney-General  of  the  State  of  New  York,  et  al., 
Apj)ellants.  (Injunction  to  restrain  defendants  from  interfering 
with  plaintiffs'  possession  of  lands  between  high  and  low  water 
mark  at  Coney  Island. 

Appellate  Division  —  First  Department 
People  ex  rel.  Durham  Realty  Company,  Appellant,  v.  Edward 
B.  LaEetra,  as  Justice  of  Supreme  Court,  Respondent.     (Con- 
stitutionality of  rent  law.    Argued  but  not  decided.) 

People  ex  rel.  Brixton  Operating  Corporation,  Appellant,  v. 
Edward  B.  LaFetra,  as  justice  of  Supreme  Court,  Respondent. 
(Constitutionality  of  rent  law.     Argued  but  not  decided.) 

In  re  Application  to  open  Melrose  avenue  in  City  of  New  York ; 
City  of  New  York,  Appellant.  (Damages  in  connection  with 
opening  Melrose  avenue  in  connection  w^th  case  of  People  v. 
Tuthill.     To  be  argued.) 
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The  Bronx  Gaa  &  Electric  Company  v.  the  Public  Service  Com- 
mission of  the  State  of  New  York,  First  District,  et  al.,  Appellants. 
(Injunction  —  rate  for  gas.     To  be  argued.) 

Appellate  Division  —  Second  Depa/rtment 
The  People  of  the  State  of  New  York,  Plaintiff-Appellant,  v. 

Brooklyn  Union  Gas  Company  and  Brooklyn  Edison  Company, 

Inc.,  Defendant-Kespondent.      (Injunction  —  to  abate  nuisance. 

To  be  argued.) 

In  the  Matter  of  the  Application  for  the  Commitment  of  Sadie 

Evans,  an  alleged  Mentally  Defective  Person.     (Habeas  corpus. 

To  be  argued.) 

Appellant  Division — Third  Department 

The  People  of  the  State  of  New  York,  Plaint  iff- Appellant,  v. 
The  New  York  Central  Railroad  Company,  et  al..  Respondent. 
(Rate  of  fare.     To  be  argued.) 

Michael  J.  Callanon  and  Charles  H.  Prescott,  Claimants- 
Appellants,  V.  the  State  of  New  York,  Defendant-Respondent. 
(Insurance  under  Workmen's  Compensation  Law  on  State  High- 
way Contract.     To  be  argued.) 

The  People  of  the  State  of  New  York  on  the  relation  of  George 
A.  Stafiord,  Relator,  v.  Eugene  M.  Travis,  as  Comptroller  of  the 
State  of  New  York,  Respondent.  (Certiorari  to  review  personal 
income  tax.    To  be  argued.) 

The  People  ex  rel.  Frank  E.  Dawley,  Individually,  and  as 
President  of  the  American  Karakul  Fur  Sheep  Co.,  Inc.,  Relator- 
Respondent,  v.  Charles  S.  Wilson,  et  al.,  Respondent-Appellant. 
(Certiorari  —  Damages  for  sheep  killed.     To  be  argued.) 

Daniel  J.  Mead,  Claimant-Appellant,  v.  the  State  of  New 
York,  Defendant-Respondent.  (Damages  to  crops.  To  be 
argued.) 

The  People  of  the  State  of  New  York,  ex  rel.  New  York  Life 
Insurance  Company,  Relator,  v.  M.  J.  Walsh,  John  J.  Merrill, 
jJame^  D.  Smith,  constituting  the  State  Tax  Commission  and 
State  Tax  Department,  Respondent.  (Certiorari  to  review  tax. 
To  be  argued.) 

Matteo  Lavenia,   Claimant-Appellant,  v.  The  State  of  New 
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York,  Defendant-Respondent.  (Personal  injury  at  sham  battle. 
To  be  argued.) 

Tte  People  of  the  State  of  New  York  on  the  relation  of  Gor- 
hani  Manufacturing  Company,  Relator,  v.  State  Tax  Commis- 
sion, Respondent.  (Certiorari  to  review  mortgage  tax.  To  be 
argued.) 

The  People  ex  rel.  Bass,  Ratcliff  &  Gretton,  Limited,  Relator, 
V.  State  Tax  Commission,  Respondent.  (Certiorari  to  review 
franchise  tax.     To  be  argued.) 

The  People  ex  rel.  Martha  Mead,  Relator-Respondent,  v.  Ethan 
A.  Nevin,  as  Superintendent  of  the  State  Custodial  Asylum  for 
Feeble-Minded  Women  at  Newark,  N.  Y.,  Appellant.  (Habeas 
corpus.    To  be  argued.) 

William  B.  Armstrong  Company,  Claimant-Appellant,  v.  The 
State  of  New  York,  Defendant-Respondent.  (Breach  of  contract. 
To  be  argued.) 

Fulton  Engineering  Company,  Inc.,  Claimant- Appellant,  v. 
The  State  of  New  York,  Defendant-Respondent  (Damages  on 
State  highway  contract.    To  be  argued.) 

Andrew  Lewis,  as  Administrator  of  the  goods,  chattels  and 
credits  of  Julius  Lewis,  deceaised,  Claimant-Respondent,  v.  The 
State  of  .New  York,  Defendant-Appellant.  (Personal  injury.  To 
be  argued.) 

Wertie  Lee  Deyoe,  as  Executrix  of  the  Last  Will  and  Testa- 
ment of  Augustus  Deyoe,  deceased,  Claimant-Appellant,  v.  The 
State  of  New  York,  Defendant-Respondent.  (Personal  injury. 
To  be  argued.) 

Albany  Southern  Railroad  Company,  Claimant-Respondent, 
V.  The  State  of  New  York,  Defendant-Appellant.  (Refund  on 
stock  transfer  tax  stamps.     To  be  argued.) 

Henry  Dufel,  Claimant-Respondent,  v.  State  of  New  York, 
Defendant- Appellant.     (Damages  to  crops.     To  be  argued.) 

Chicago  Great  Western  Railroad  Company,  Claimant- Appellant, 
V.  State  of  New  York,  Defendant-Respondent.  (Refund  for  stock 
transfer  tax  stamps.     To  be  argued.) 

People  ex  rel.  Theron  ^f.  Rij^ley,  Relator-Respondent.  v. 
Frederick  S.  Greene,  as  State  Commissioner  of  Tlighway,  Respond- 
ent-Appellant.    (Reinstatement.     To  be  argued.) 
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People  ex  rel.  Margaret  Haskin,  Kelator-Respondent,  v.  Super- 
intendent and  Managers  of  the  New  York  State  Training  School 
for  Girls  at  Hudson,  N.  Y.,  Respondent-Appellant.  (Habeas 
corpus.     To  be  argued.) 

Ferguson  Contracting  Company,  Claimant-Appellant,  v.  The 
State  of  ]S'ew  York,  Defendant-Respondent  (Claim  on  Barge 
canal  contract.     To  be  argued.) 

First  Construction  Company  of  Brooklyn,  Claimant-Respondent, 
V.  State  of  New  York,  Defendant-Appellant  (Permanent  appro- 
priation of  land  for  Barge  canal.    Argued  but  not  decided.) 

St.  Lawrence  Construction  Company,  Inc.,  Claimant-Appellant, 
V.  The  State  of  New  York,  Defendant-Respondent.  (Amount  due 
on  highway  contract.     To  be  argued.) 

In  the  Matter  of  the  Judicial  Settlement  of  the  account  of 
Carl  L.  Chamberlin;  The  People  of  the  State  of  New  York, 
Appellant.  (Settlement  of  account  of  administrator.  To  be 
argued.) 

Sylvester  B.  Tripp,  Claimant-Appellant,  v.  The  State  of  New 
York,  Defendant-Respondent.  (Breach  of  contract.  Barge  canal 
contract  7-A.    To  be  argued.) 

The  People  of  the  State  of  New  York,  ex  rel.. Newman- Andrew 
Company,  Relator,  v.  Walter  H.  Knapp,  et  al,,  constituting  State 
Tax  Commission,  Respondent.  (Certiorari  to  review  tax  assess- 
ment.   To  be  argued.) 

Horrocks  Desk  Company,  Claimant-Appellant,  v.  State  of  New 
York,  Defendant-Respondent.  (Damage  to  property  by  flooding. 
To  be  argued.) 

Charles  V.  Piatt,  Claimant-Appellant,  v.  State  of  New  York, 
Defendant-Respondent     (Breach  of  contract.     To  be  argued.) 

Michael  Wisnock  and  Mary  Wisnock,  Claimant-Appellant,  v. 
the  State  of  New  York,  Defendant-Respondent.  (Negligence. 
To  be  argued.) 

Mary  R,  Williams,  Claimant-Appellant,  v.  The  State  of  New 
York,  Defendant-Respondent.  (Damage  to  property  from  negli- 
gence in  maintaining  State  dam.    To  be  argued.) 

Elmer  E.  Harter,  Claimant-Appellant,  v.  State  of  New  York, 
Defendant-Respondent.     (Damage  to  crops.     To  be  argued.) 

Joseph  Derrick,  Claimant- Appellant,  v.  The  State  of  New  York, 
Defendant-Responflont     (Damage  to  crops.     To  be  argued.) 
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Herkimer  Ltimber  Company,  Claimant-Kespoiideiit,  v.  State  of 
^'ew  York,  Defendant-Appellaiit.  (Appropriation  of  land.  To 
be  argued) 

Herkimer  Lumber  Company,  Claimant-Respondent,  v.  State  of 
Xew  York,  Defendant-Appellant.  (Appropriation  of  land.  To 
be  argued.) 

Appellate  Division — Fourth  Department 

Nettie  M.  Barnhart,  et  al.,  Claimants-Appellants,  v.  The  State 
of  New  York,  Defendant-Respondent.  (Claim  for  damages  to  and 
depreciation  of  property  —  Barge  canal.     To  be  argued.) 

Empire  State  Railroad  Corporation,  Claimant-Appellant,  v. 
The  State  of  New  York,  Defendant-Respondent.  (Damages  to 
road  bed.    To  be  argued.) 

Ida  Lorich,  Claimant-Respondent,  v.  The  State  of  New  York, 
Defendant- Appellant.     (Personal  injury.    To  be  argued.) 

Harold  Muma,  Claimant-Respondent,  v.  The  State  of  New 
York,  Defendant-Appellant.     (Personal  injury.    To  be  argued.) 

Morrison  &  Quinn,  Inc.,  Claimant-Appellant,  v.  The  State  of 
New  York,  Defendant-Respondent.  (Breach  of  contract.  To  be 
argued.) 

George  H.  Odell,  as  Administrator  of  the  estate  of  Harlow  B. 
Odell,  deceased,  Claimant-Appellant,  v.  The  State  of  New  York, 
Defendant-Respondent.     (Personal  injury.    To  be  argued.) 

City  of  Little  Falls,  Claimant-Respondent,  v.  State  of  New 
York,  Defendant-Appellant.  (Permanent  appropriation  of  land. 
To  be  argued.) 

The  New  York  Central  Railroad  Company,  Plaintiff-Appellant^ 
V.  The  People,  et  al.,  Defendants-Respondents.  '  (Condemnation 
of  land.     To  be  argued.) 

American  Woolen  Company,  Claimant-Appellant,  v.  State  of 
New  York,  Defendant-Respondent.  (Permanent  appropriation 
of  property.    To  be  argued.) 

Langan  Construction  Corporation,  Claimant-Respondent,  v.  The 
State  of  New  York,  Defendant-Appellant.  (Claim  on  highway 
contract,  Erie  County.    To  be  argued.) 

In  the  Matter  of  the  Probate  of  the  heirship  of  Belle  E.  Elliot 
to  certain  lands  of  which  she  died  seized,  Ralph  P.  Elliott, 
Appellant.     (Escheat.    To  be  argued.) 
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Dorothy  Green,  Claiiiiant-Appellaut,  v.  State  of  New  York, 
I )of endant-Eespondent.     (Negligence.     To  be  argued,) 

George  Pronoth,  as  Executor  of  the  Last  Will  and  Testament  of 
William  Pronoth,  deceased,  Claimant-Appellant,  v.  State  of  Ne^ 
York,  Defendant-Respondent.  (Damage  to  property.  To  be 
argued.) 

ACTIONS  AND  PROCEEDINGS  INSTITUTED  AGAINST 
STATE  OFFICIALS  DURING  THE  YEAR  1920 

Jan.  8.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Walsh  Construction  Company 
for  a  writ  of  mandamus  v.  Edward  S.  Walsh, 
Superintendent  of  Public  Works  of  the  State  of 
New  York.  (Mandamus.  To  restrain  disposition 
of  draft  deposited  with  bid.     Discontinued.) 

19.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Thomas  H.  McDonough 
and  Massachusetts  Bonding  and  Insurance  Com- 
pany. (Unlawful  use  of  State  Funds.  Actions  dis- 
continued. Defendant  paid  Trustees  of  Public 
Buildings.) 

15.  Supreme  Court  —  Albany  County.  J.  Berton  Allen 
V.  George  A.  Smith  as  Superintendent  of  Central 
Islip  State  Hospital.  (Maintenance  as  assistant 
physician  at  hospital.     Complaint  dismissed.) 

30.  Supreme  Court  —  Queens  County.  The  People  of 
the  State  of  New  York  ex  rel.  Edgar  Weaver  v. 
State  Civil  Service  Commission.  (Mandamus. 
Position  of  Title  Examiner,  Greene  County. 
Motion  for  writ  denied.) 
Feb.  11.  Supreme  Court  —  Richmond  County.  New  York  & 
Richmond  Gas  Company  v.  Lewis  Nixon  as  and 
constituting  the  Public  Service  Commission  of  the 
State  of  New  York  for  the  First  District ;  Charles 
D.  Newton  as  Attorney-General  of  the  State  of 
New  York ;  and  Joseph  Maloy  as  District  Attorney 
of    the    County    of    Richmond.      (Injunction    to 
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restrain  enforcement  of  Ch.  125,  L.  1906,  pro- 
viding that  rate  for  gas  shall  not  be  over  $1.  per  M. 
Pending.) 

Feb.  20.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  Union  Bag  &  Paper 
Corporation  v.  Walter  EL  Knapp,  John  J.  Merrill 
and  M.  J.  Walsh  constituting  the  State  Tax  Com- 
mission of  the  State  of  New  York.  (Certiorari. 
To  review  determination  of  Tax  Commission  under 
Art  9-A  of  Tax  Law  of  April,  1919.) 

March  25.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Theron  M.  Ripley  for  a  writ  of 
Mandamus  to  compel  reinstatement  as  Division 
Engineer  in  the  Department  of  Highways  of  the 
State  of  New  York.  (Mandamus.  Pending.) 
20.  Supreme  Court  —  New  York  County.  The  People  ot 
the  State  of  New  York  ex  rel.  New  York  Fire 
Insurance  Exchange  v.  Jesse  S,  Phillips  as  Super- 
intendent of  Insurance  of  the  State  of  New  York. 
(Certiorari.  To  review  determination  in  matter  of 
complaint,  W.  F.  Conran.    Pending.) 

April  15.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York.  The  Woodhaven  Gas  Light 
Company  v.  Lewis  Nixon,  constituting  the  Public 
Service  Commission  of  the  State  of  New  York, 
First  District;  Denis  O'Leary,  District  Attorney 
of  Queens  County,  and  Charles  D.  Newton  as  At- 
torney-General of  the  State  of  New  York.  (Gas 
rate.  Pending.) 
15.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York.  Richmond  Hill  &  Queens 
County  Gas  Company  v.  Lewis  Nixon,  constituting 
the  Public  Service  Commission  of  the  State  of 
New  York,  First  District;  Denis  O'Leary,  Dis- 
trict Attorney  of  Queens  County,  and  Charles  D. 
Newtown  as  Attorney-General  of  the  State  of 
New  York.     (Gas  rate.     Pending.) 
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April  15.  District  CoUrt  of  the  United  States,  Southern  Dis- 
trict of  New  York.  The  Newton  Gks  Company  v. 
Lewis  Nixon,  constituting  the  Public  Service  Com- 
mission of  the  State  of  New  York,  First  District ; 
Denis  O'Leary,  District  Attorney  of  Queens 
County,  and  Charles  D.  Newton  as  Attorney-Gen- 
eral of  the  State  of  New  York.  (Gas  rate. 
Pending.) 
22.  Supreme  Court — Albany  County.  Lewis  H.  Hewitt 
V.  Michael  O'Brien  and  Frederick  Stewart  Greene 
as  Commissioner  of  Highways  of  the  State  of  New 
York.  (Payment  of  earned  and  unpaid  funds  on 
contract  for  road  1435.     Judgment  for  plaintiff.) 

May  6.  District  Court  of  the  United  States,  Southern  Dis- 

trict of  New  York.  The  Flatbush  Gas  Company 
V.  Lewis  Nixon,  constituting  the  Public  Service 
Commission  of  the  State  of  New  York,  First  Dis- 
trict; Harry  E.  Lewis  as  District  Attorney  of 
Kings  County,  and  Charles  D.  Newtown  as  At- 
torney-General of  the  State  of  New  York.  (Gas 
rate.     Pending.) 

June  2.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Robert  W.  Smith  Corporation 
for  a  Peremptory  Writ  of  Mandamus  v.  Frederick 
S.  Greene,  Commissioner  of  Highways  of  the  State 
of  New  York.  (Mandamus,  He  County  Highway 
Contract  No.  1208,  Suffolk  County.  Application 
denied.) 

July  20.  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York.  The  New  York  Central 
Railroad  Company  v.  The  Public  Service  Commis- 
sion of  New  York,  Second  District,  and  Charles  D. 
Hill,  Frank  Irvine,  Joseph  A.  Kellogg,  George  R. 
Van  Namee  and  John  A.  Barhite,  as  members  and 
constituting  the  Public  Service  Commission  of  the 
State  of  New  York,  and  Ledyard  P.  Hale.  (Two- 
cent  passenger  fare.     Pending.) 


Digitized  by  VjOOQIC 


26  Repobt  of  the  Attoeney-Gbnbeal 

July  28.  Supremo  Court  —  Albany  County.  The  People  of  the 
State  of  New  York  ex  rel.  Gorham  Manufacturing 
Company  v.  State  Tax  Commission.  (Certiorari. 
Mortgage  tax.    Pending.) 

Aug.  17.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  New  York  Life 
Insurance  Company  v.  M.  J.  Walsh,  John  J.  Mer- 
rill and  James  D.  Smith,  constituting  the  State 
Tax  Commission,  and  State  Tax  Department. 
(Certiorari.   To  review  tax  assessment.  Pending.) 

17.  Supreme  Court  —  New  York  County.     The  People 

of  the  State  of  New  York  ex  rel.  Bass,  Ratcliff  & 
Gretton,  Ltd.,  Relator,  v.  State  Tax  Commission. 
(Certiorari.   To  review  tax  assessment.   Pending.) 

28.  Supreme  Court  —  Oneida  County.  The  People  of 
the  State  of  New  York  ex  rel.  William  W.  Woglom 
V.  Charles  Bernstein,  as  Superintendent  of  Rome 
State  School.  (Mandamus.  Reinstatement  as 
junior  assistant  physician.     Writ  granted.) 

30.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  ex  rel.  Magnus  Company, 
Inc.,  V.  Michael  J.  Walsh,  John  J.  Merrill  and 
James  D.  Smith,  as  Commissioners,  constituting 
the  State  Tax  Commission  of  the  State  of  New 
York,  and  Michael  J.  Walsh,  president  of  said 
State  Tax  Commission.  (Certiorari.  To  review 
determination  of  tax  under  Article  9-A  of  Tax 
Law  for  1918.  Pending.) 
Oct.  18.  Supreme  Court — Albany  County.  In  the  Matter 
of  the  Application  of  John  P.  Cohalan  for  a  Writ 
of  Peremptory  Mandamus  Addressed  to  Eugene 
M.  Travis  as  Comptroller  of  the  State  of  New 
York.  (Mandamus.  To  compel  payment  for  serv- 
ices as  Surrogate.    Pending.) 

18.  Supreme  Court  —  Albany  County.    In  the  Matter  of 

the  Application  of  George  A.  Slater  for  a  Writ  of 
Peremptory  Mandamus  Addressed  to  Eugene  1S[, 
Travis  as  Comptroller  of  the  State  of  New  York. 
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(Mandamus.     To  compel  payment  for  services  as 
Surrogate.    Pending. ) 

Nov.  d.  Supreme  Court  —  Erie  County.  The  People  of  the 
State  of  New  York  ex  rel.  Frederick  C.  Gratwick 
and  Mildred  G.  Crane  v.  Harry  C.  Walker,  Thad- 
deus  0.  Sweet,  Francis  M.  Hugo,  Eugene  M. 
Travis,  James  L.  Wells,  Charles  D.  Newton  and 
Frank  M.  Williams,  constituting  the  Commission- 
ers of  the  Land  OflSce.  (Certiorari.  To  review 
determination  granting  application  of  Frederick 
Barnheisel  for  land  under  water.  Pending.) 
20.  Supreme  Court — New  York  Coxmty.  In  the  Mat- 
ter of  the  Application  of  Russian  National  St. 
Vladimer  Home  for  an  order  directing  the  Super- 
intendent of  Banks  to  deliver  over  to  it  certain 
4  per  cent  bonds  on  the  city  of  New  York  of  the 
par  value  of  $6,000.     (Pending.) 

Uee.  4.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York,  Charles  Leopold  &  Company, 
Lac,  V.  Edward  Swann,  District  Attorney  in  and 
for  the  County  of  New  York ;  Charles  D.  Newton, 
Attorney-General  of  the  State  of  New  York,  and 
Herbert  E.  Sisson,  Commissioner  of  Excise  of  the 
State  of  New  York.  (Constitutionality  of  New 
York  State  Liquor  Tax  Law.  Pending.) 
7.  Supreme  Court  —  New  York  County.  In  the  Mat- 
ter of  the  Application  of  John  B.  Genovese  for  a 
Peremptory  Writ  of  Mandamus.  (Mandamus.  In- 
vestigator in  State  Industrial  Commission.  Mo- 
tion denied.) 
9.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York.  TTie  Federal  Products  Com- 
pany V.  Herbert  S.  Sisson,  Commissioner  of  Ex- 
cise of  the  State  of  New  York;  Charles  D.  New- 
ton, Attorney-CHeneral  of  the  State  of  New  York, 
and  Edward  Swann,  District  Attorney  in  and  for 
the  County  of  New  York.  (Injunction.  Constitu- 
tionality of  Prohibition  Law.     Pending.) 

Digitized  by  VjOOQIC 


28  Rbpobt  of  the  Attobney-Gbnbbal, 

Dec.  9.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York.  The  American  Distilling  Com- 
pany of  Pekin,  Illinois,  and  the  American  Dis- 
tilling Company  of  New  York,  Inc.,  v.  Herbert 
S.  Sisson,  Commissioner  of  Excise  of  the  State  of 
New  York;  Charles  D.  Newton,  Attorney-General 
of  the  State  of  New  York,  and  Edward  Swann, 
District  Attorney  in  and  for  the  County  of  New 
York.  (Injunction.  Constitutionality  of  Prohi- 
bition Law.     Pending.) 

13.  United  States  District  Court,  Northern  District  of 
New  York.  Lehigh  Valley  Eailroad  Company  v. 
Public  Service  Commission,  Second  District  of 
the  State  of  New  York,  and  Charles  B.  Hill,  Frank 
Irvine,  John  A.  Barhite,  Joseph  A.  Kellogg  and 
Gteorge  R.  Van  Namee,  as  members  of  and  consti- 
tuting the  Public  Service  Commission ;  Charles  D. 
Newton  as  Attorney-General  of  the  State  of  New 
York  and  Ledyard  P.  Hale,  individually  and  as 
counsel  to  said  Public  Service  Commission,  Sec- 
ond District  of  the  State  of  New  York.  (Injimc- 
tion  —  re  rate  of  fare.    Pending.) 

13.  United  States  District  Court,  Northern  District  of 
New  York.  The  Lehigh  &  Hudson  River  Rail- 
road Company  v.  Public  Service  Commission,  Sec- 
ond District  of  the  State  of  New  York,  etc. ;  Char- 
les D.  Newton  as  Attorney-General  of  the  State  of 
New  York  and  Ledyard  P.  Hale,  individually  and 
as  counsel  to  said  Public  Service  Commission. 
(Injimction  —  re  rate  of  fare.     Pending.) 

13.  United  States  District  Court,  Northern  District  of 
New  York.  New  York,  Ontario  and  Western 
Railway  Company  v.  Public  Service  Commission, 
Second  District  of  the  State  of  New  York,  etc.; 
Charles  D.  Newton  as  Attorney-General  of  the 
State  of  New  York  and  Ledyard  P.  Hale,  indi- 
vidually  and   as   counsel   to  said  Public   Service 
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Commission.  (Injunction  —  re  rate  of  fare: 
Pending.) 
Deo.  13,  United  States  District  Court,  Northern  District  of 
New  York.  Erie  Railroad  Company  v.  Public 
Service  Commission,  Second  District  of  the  State 
of  New  York,  etc.;  Charles  D.  Newton  as  At- 
torney-General of  the  State  of  New  York  and 
Ledyard  P.  Hale,  individually  and  as  counsel  to 
said  Public  Service  Commission.  (Injunction  — 
re  rate  of  fare.    Pending.) 

13.  United  States  District  Court,  Northern  District  of 
New  York.  New  Jersey  &  New  York  Eailroad 
Company  v.  Public  Service  Commission,  Second 
District  of  the  State  of  New  York,  etc.;  Charles 
D.  Newton  as  Attorney-General  of  the  State  of 
New  York  and  Ledyard  P.  Hale,  individually  and 
as  Counsel  to  said  Public  Service  Commission. 
(Injunction — re  rate  of  fare.     Pending.) 

18.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York.  Belt  Line  Railway  Corpora- 
tion V.  Charles  D.  Newton  as  Attorney-General  of 
the  State  of  New  York,  Edward  Swann  as  District 
Attorney  in  and  for  the  County  of  New  York  and 
Alfred  M.  Barrett,  constituting  the  Public  Serv- 
ice Commission  of  the  State  of  New  York  for  the 
First  District.  (Injunction — re  rate  of  fare. 
Pending.) 

21.  United  States  District  Court  —  Northern  District  of 
New  York.  The  Delaware,  Lackawanna  &  West- 
em  Railroad  Company  v.  Public  Service  Commis- 
sion, Second  District  of  New  York,  etc.;  Charles 
D.  Newton  as  Attorney-General  of  the  State  of 
New  York  and  Ledyard  P.  Hale,  individually  and 
as  counsel  to  said  Public  Service  Commission. 
(Rate  of  fara    Pending.) 

23.  District  Court  of  the  United  States,  Northern  Dis- 
trict of  New  York.  The  Delaware  &  Hudson 
Company,   Greenwich  and  Johnsonville  Railway 
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Company  and  Schoharie  Valley  Eailway  Com- 
pany V.  Public  Service  Commission,  Second  Dis- 
trict; Charles  D.  Newton  as  Attorney-General  et 
al.     (Rate  of  fare.    Pending.) 

MISCELLANEOUS  ACTIONS  AND  PROCEEDINGS 
COMMENCED  DURING  1920 

Jan.  5.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  The  Webster  Apartments  to 
amend  its  certificate  of  incorporation.  (Applica- 
tion granted.) 

6.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Petition  of  Henry  L.  Phillips  of  157  West 
79th  Street,  New  York  City,  to  register  title  to 
824:  and  826  Elton  Avenue.  (Judgment  of  regis- 
tration granted.) 

6.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Adolph  Dieck.  (Pre- 
mium State  Insurance  Fund.     Settlement  made.) 

6.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Gordin  D.  Hull.  (Pre- 
mium State  Insurance  Fund.    Pending.) 

6.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Harvey  George.  (Pre- 
mium State  Insurance  Fund.     Pending.) 

7.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  S.  Dale  Hunter.  (Pre- 
mium State  Insurance  Fund.     Pending.) 

7.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Arthur  Colvill.  (Pre- 
mium State  Insurance  Fund.    Pending.) 

9.  Supreme  Court — Albany  County.  The  People  of 
the  State  of  New  York  v.  Bert  J.  Brooker  and 
Charles  G.  Doolittle.  (Premium  State  Insurance 
Fund.    Pending.) 

9.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Roy  Long.  (Premium 
State  Insurance  Fund.     Pending.) 
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Jan.  9.  Public  Service  Commission,  Second  District     Ed- 

ward S.  Walsh  as  Superintendent  of  Public  Works 
of  the  State  of  New  York  v.  New  York  Central 
Eailroad  Company.  As  to  operation  of  railroad 
tracks  at  Erie  Basin,  Buffalo.     (Pending.) 

10.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Leonardo  Inglese.  (Pre- 
mium State  Insurance  Fund.     Premium  paid.) 

10.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  William  J.  M.  Crennan. 
(Premium  State  Insurance  Fund.  Premium 
paid.) 

12.  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Petition  of  Alice  M.  McDonnell  (formerly 
Alice  M.  O'Brien)  et  al.  of  375  West  End  Avenue, 
New  York  City,  to  register  title  to  real  estate. 
(Title  registered.) 

12.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  William  G.  Dunlop. 
(Premium  State  Insurance  Fund.  Premium 
paid.) 

13.  Supreme  Court  —  Clinton  County.     The  People  of 

the  State  of  New  York  ex  rel.  Jacob  Bergman  v. 

John  B.  Trombly,  as  agent  and  warden  of  Danne- 

mora  Prison.     (Habeas  Corpus.) 
13.  Supreme  Court  —  Clinton  County.     The  People  of 

the  State  of  New  York  ex  rel.  Salvatore  Comito 

V.  John  B.  Trombly,  as  agent  and  warden  of  Dan- 

nemora  Prison.     (Habeas  Corpus.) 
16.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Arthur  Hall.     (Pre- 

miimi  State  Insurance  Fund.    Premium  Paid.) 
20.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Mary  A.  McGowan. 

(Premium  on  State  Insurance  Fund.     Pending.) 
20.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  William  W.  Darling  and 

Charles  S.  Darling.     (Premium  State  Insurance 

Fund.     Pending.) 
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tTaiL  21.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Petition  of  Gteorge  F.  Ketchum  et  al.  residing 
at  Warwick,  N.  Y.,  to  register  title.  (Application 
denied  without  prejudice  to  renewal.) 
24.  Supreme  Court  —  New  York  County.  In  the  Mat- 
ter of  the  Application  of  The  New  York  County 
Registered  Nurses  Association  for  authority  to 
change  its  name.  (Application  granted.) 
27.  Supreme  Court —  Queens  County.  In  the  Matter  of 
the  Petition  of  Joseph  Sendek,  residing  at  311 
East  26th  Street,  Manhattan,  to  register  title  to 
real  property.    (Pending.) 

Feb.  5.  Supreme  Court  —  New  York  County.  In  the  Mat- 
ter of  the  Petition  of  William  L.  Cams  of  136 
West  88th  Street,  New  York  City,  to  register  title 
to  real  property.  (Judgment  of  registration.) 
6.  Supreme  Court  —  W^estchester  County.  The  People 
of  the  State  of  New  York  ex  rel.  John  Myers  v. 
Lewis  E.  Lawes  as  Agent  and  Warden  of  Sing  Sing 
Prison.      (Habeas  Corpus.     Writ  dismissed.) 

17.  Supreme  Court  —  Kings  County.    In  the  Matter  of 

the  Petition  of  Mary  E.  O'Malley  of  1950  Dear 
street.  Borough  of  Brooklyn,  to  register  title  tc 
certain  lands.  (Application  denied  without  preju- 
dice to  renewal.) 

18.  Supreme  Court  —  Westchester  County.    Samuel  M, 

Purdy  et  al.  as  Executor  of  the  Estate  of  Fishei 
F.  Valentine  v.  Patrick  McCann  et  al.  (Paymeni 
of  money  on  deposit  State  Treasury.  Ordei 
granted  directing  payment  to  petitioners.) 

19.  Supreme  Court  —  New  York  County.  The  People  oi 

the  State  of  New  York  v.  General  Carbonic  Com' 
pany,  Title  Guarantee  &  Trust  Co.,  Edward  H. 
Warren  et  al.  (To  revoke  water  grant.  Twc 
Actions.    Pending.) 

20.  Supreme  Court  —  Albany  County.     The  People  oJ 

the   State  of   New   York  v.    Charles  'G.   Duify 
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(Premium  State  Insurance  iHind.  Premium 
paid.) 
Pebw  24.  Supreme  Court  —  Albany  County.  Tlic  People  of 
the  State  of  New  York  v.  Morris  Goldfarb. 
(Premium  State  Insurance  Fund.  Payment 
made.) 

24.  Supreme  Court  —  Wyoming  County.    In  the  Matter 

of  the  Application  for  the  appointment  of  a 
permanent  receiver  of  the  Warsaw  Sanitarium 
Company  in  the  place  and  stead  of  Edwin  A. 
Miller  deceased.     (Application  granted.) 

25.  Supreme  Court  —  New  York  County.     The  People 

of  the  State  of  New  York  v.  Esther  A.  Upson, 
Emily  Upson  et  al.  individually  and  as  Executors 
and  trustees  under  will  of  Stephen  Upeon  deceased; 
Mary  Upeon,  wife  of  Francis  L.  Upson,  Jane 
Upson,  wife  of  Stephen  C.  Upson,  Serena  Upson, 
Edward  S.  Upeon  and  the  City  of  New  York. 
(To  reveke  water  grant.     Pending.) 

25.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Samuel  W.  Decker. 
(Premium  State  Insurance  Fund.  Premium 
paid.) 

27.  Supreme  Court  —  Onondaga  County.  Alex  Zanello 
V.  Thomas  P.  B.  Kennedy  and  State  of  New  York. 
(Lien.  Improvement  Highway  Contract,  5630. 
Pending.) 
Mkrch  1.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Morris  Han'ison. 
(Premium  State  Insurance  Fund.  Premium 
paid.) 

1.  Supreme  Court  — Albany  County.  The  People  of 
the  State  of  New  York  v.  William  Adams  Trucking 
Co.,  Inc.  (Premium  State  Insurance  Fund.  Judg- 
ment for  plaintiff.) 

3.  Supreme  Court  —  Bronx  Countv.     In  the  Matter  of 
the  Petition  of  Richard  L.  eTohnson,  827  East  233 
2 
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street^  New  York  City  to  register  title  to  real  prop- 
erty. (Roister  title  to  real  property.  Applica- 
tion granted  as  to  32  ft.  6  in.,  in  width  front  and 
rear,  denied  as  to  remainder.) 
March  3.  Supreme  Court  —  New  York  County,  The  People 
of  the  State  of  New  York  v.  X-Ray  Laboratories 
of  New  York,  Inc.  (Illegal  practice  of  dentistry. 
Settlement  made,  Discontinued.) 
3.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  George  W.  O'Reilly. 
(Premium  State  Insurance  Fund.    Pending.) 

3.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Jacob  Marans  et  al. 
(Premium  State  Insurance  Fund.  Judgment  for 
plaintiflf.) 

4.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Abraham  Elishewitz. 
(Premium  State  Insurance  Fund.     Settled.) 

4.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Andrews  Tool  Company. 
(Premium  State  Insurance  Fund.    Pending.) 

5.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  August  Druttman. 
(Premium  State  Insurance  Fund.  Premium 
paid.) 

6.  Supreme  Court  —  Oneida  County.    James  Kivlen  v. 

Mary  J.  Kivlen  et  al.  (Payment  of  money  on 
deposit  with  State  Treasurer.  Order  granted 
directing  payment  to  petitioners.) 

8.  County  Court  —  Kings  County.  (In  the  Matter  of 
the  Application  of  Antonio  Gentile  for  an  order 
cancelling  and  discharging  a  mortgage  of  record. 
Application  granted.) 

8.  Supreme  Court  —  Cayuga  County.  The  People  of 
the  State  of  New  York  ex  rel.  Frank  Smith  v. 
Edgar  S.  Jennings  as  Warden  and  Agent  of 
Auburn  Prison.  (Mandamus  to  compel  certifica- 
tion of  name  for  discharge  from  prison.     Pend- 
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March  8.  Supreme  Court  —  Cayuga  County.  The  People  of 
the  State  of  New  York  ex  rel.  John  Olsen  v.  Edgar 
S.  Jennings  as  Agent  and  Warden  of  Auburn 
Prison.  (Mandamus  to  compel  certification  of 
name  for  discharge  from  prison.    Pending.) 

13.  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  amending  of  the  certificate  of  incorporation 
of  The  Manhattan  Navy  Club,  Inc.  (To  amend 
certificate.    Application  granted.) 

16.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  v.  National  Sugar  Refin- 
ing Company  of  New  Jersey,  The  City  of  New 
York  and  The  Williamsburgh  Savings  Bank.  (To 
revoke  water  grant.    Pending.) 

16.  Supreme  Court  —  Queens  County.     The  People  of 

the  State  of  New  York  v.  Joseph  H.  Wichert, 
Elizabeth  Wichert,  his  wife;  The  Dime  Savings 
Bank  of  Williamsburgh.  (To  revoke  water  grant. 
Pending.) 

17.  Supreme  Court  —  Bronx  County.     In  the  Matter  of 

the  Petition  of  Leopold  Guttag  to  register  title  to 
real  property.  (Application  denied  until  certain 
objections  of  Official  Examiner  are  complied 
with.) 

22.  Supreme  Court  —  Suffolk  County.  In  the  Matter  of 
the  Petition  of  Klein  Fuel  and  Feed  Company  for 
authority  to  change  name  to  Amityville  Coal 
Corporation.     (Discontinued. ) 

24.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Fred  Cordes.  (Pre- 
mium State  Insurance  Fund.     Policy  cancelled.) 

24.  Supreme  Court  —  Queens  County.    In  the  Matter  of 

the  Petition  of  Margarette  A.  Shevlin  residing  at 
Palermo  ave,  Ilollis,  N.  Y.,  to  register  title  to  real 
property.     (Judgment  of  registration.) 

25.  Supreme      Court  —  Appellate      Division  —  First 

Department.  In  the  Matter  of  the  County  Funda 
deposited  with  the  Clerk  of  New  York  County 
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prior  to  1891  and  not  turned  over  to  the  Ghamhcip- 
Mn  of  the  Citj^  of  New  Yoik.  (Order  providing 
for  transfer  of  fnnds  made.) 
Jffarch  25.  Supa-eiMe  Court — Albany  County.  The  People  of 
ike  Sftate  of  New  York  v.  Unadilla  Valley  Railway 
Ctxnpany.  (Premium  State  Insurance  Fund. 
Pending.) 

26.  Supreme  Court  —  Queens  County.     The  People  of 

the  State  of  New  York  v.  Charles  G.  Meyer  et  al. 
(To  revoke  water  grant.  Pending.) 
37.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  v.  The  Long  Island 
Eaiiroad  Company,  et  al.  (To  revoke  water  grant. 
Pending.) 

27.  Supreme  Court  —  New  York  County.    In  the  Matter 

of  the  Application  of  the  Fidelity  Bank  for  an 
order  declaring  the  business  of  the  corporation 
clesed.  (Application  granted.) 
April  1.  Supreme  Court  —  Bronx  County.  Louis  v.  Fox 
et  al.  V.  Louis  v.  Fox  et  al.  (Construction  of  Will. 
Pending.) 

6.  Supreme  Court — Westchester  County.     The  People 

of  the  State  of  New  York  ex  rel.  George  Lapp  v. 
Lewis  E.  Lawes  as  agent  and  Warden  of  Sing  Sing. 
(Habeas  Corpus.    Writ  dismissed.) 

7.  Supreme  Court  —  Albany  County.    In  the  Matter  of 

the  Application  of  Charles  D.  Newton,  as  Attorney- 
General  of  the  State  of  New  York  for  leave  to 
ecHnmence  action  against  the  Criterion  Food  Com- 
pany, Inc.,  a  domestic  corporation  to  procure  a 
judgment  vacating  its  charter  etc.  (Pending.) 
9.  Supreme  Court  —  Bronx  County.  In  the  Matter 
of  the  Application  of  Charles  D.  Newton,  Attorney- 
General  of  the  State  of  New  York  for  the  payment 
of  the  award  made  for  Parcel  No.  2  in  the  Eeport 
of  the  Commissioners  of  Estimate  and  Assessment 
in  a  proceeding  entitled,  "  In  the  Matter  of  the 
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Apjdication  of  the  City  of  New  York  relator  to 
acquiring  title  etc.,  to  the  landE  nequired  for  the 
opeimig  and  esstending  of  Taykxr  street  (oe  aveaoDB) 
from  East  Kiver  to  Westeheater  a?enue  in  the  24th 
ward^  Borough  of  Bronx,  Qity  -of  New  York. 
(Pending.) 
April  13.  Supreme  Court  —  Westchester  Coonlj.  The  People 
of  the  State  of  New  York  ex  rel.  JRoseph  Mazzareee 
V.  Lewis  E.  Lawes  aa  Agent  aad. Warden  of  Sing 
Sing  Prison.     (Habeas  Corpus,     Pending.) 

13.  Supreme  Court  —  Kings  Coumty.  lit  ihe^  Matter  of 
the  Petition  of  George  W.  ATerill  of  Ocean  Side, 
L.  L,  to  register  title  of  certain  lands.  (Judg- 
ment of  registration  granted.) 

17  Sapreme  Court  —  New  York  Oonn^.  Board  of 
Missions  of  the  Preehyterian  C%i»ibh  in  the  United 
States  of  America  v.  Charles  D.  Newton  as 
Attorney-General  of  the  State  at  New  York  and 
Women's  Board  of  Home  MiBsions  o£  the  Presby- 
terian Chwrch  in  the  United  States  of  America. 
(To  transfer  fund  bequeathed  fot  religious  pur- 
poses*   Pending.) 

44.  Supreme  Court  —  Warren  Cou«ty.  Tke  People  of 
the  State  of  New  York  ex  rel.  Margaret  Haakin  v. 
The  Managers  and*  SuperinteiMteiit  of  the  New 
York  State  Training  School  for  Oirls  at  Hudson, 
N.  Y.  (Habeas  Corpus.  Pending  in  Appellate 
Division.) 
Supreme  Court  —  Albany.  County.  The  People  of 
the  State  of  New  York  v.  New  ¥ork  and  North 
Shore  Traction  Company.  (CoUectioB  of  Mortgage 
tax.     Ponding.) 

28.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  R  E.  King  Shoe  Manu- 
facturing Co.  (Premium  State  Insurance  Fund. 
Pending.) 

29.  Supreme  Court  —  Rodcland  Couirty.     In  the  Matter 

of  the  Petition  of  Edna  S.  CouTtney  of  f?uffern, 
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K.  Y.,  to  register  title  of  real  property.     (Pend- 

April  29.  Supreme  Court  —  Rockland  County.  In  the  Matter 
of  the  Petition  of  Henry  P.  McKinney  of  Sutfem, 
X.  Y.,  to  register  title  to  real  property.  (Pend- 
ing-) 
30.  Supreme  Court — Albany  County.  The  People  of 
the  State  of  New  York  v.  Clermont  Ice  Company. 
(Premium  State  Insurance  Fund.  Settlement 
made.) 

May  1.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Finley  Eobertson  Porter 
Company,  Inc.  (Premium  State  Insurance  Fund. 
Premium  Paid.) 

3.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Adirondack  Diatomaccous 
'  Earth    Co.      (Premium   State    Insurance    Fund. 

Pending.) 

4.  County  Court  —  Westchester  County.    In  the  Matter 

of  the  Application  for  the  commitment  of  Sadie 
Evans  an  alleged  mentally  defective  person. 
(Pending  in  Appellate  Division.) 

5.  Supreme  Court  —  Erie  County.     James  Fallon  ▼. 

Andrew  M.  Stanwix.  (Alleged  assault  by  State 
Trooper.     Pending.) 

6.  Supreme  Court  —  Queens  County.     The  People  of 

the  State  of  New  York  v.  John  W.  Wainwright 
and  Margaret  Wainwright  his  wife  and  the  City 
of  New  York.  (To  revoke  Letters  Patent.  Pend- 
ing.) 

7.  Supreme    Court  —  United    States    District    Court, 

Northern  District  of  New  York.  Edward  Thurston 
as  Master  Bailee  of  the  Steam  Canal  Boat  "  Ash- 
ford  ^'  and  her  cargo  v.  Steam  Tug  "  Betty  "  and 
Steam  Tug  "  Schenectady  "  their  engines,  boilers, 
etc.  (Libel.  Pending.) 
7.  Supreme  Court  —  New  York  County.  Guaranty 
Trust  Company  of  New  York  as  Trustee  etc.  v. 

Digitized  by  VjOOQ IC 


Rbpobt  of  thb  Attorney-Gbnekal  39 

Harry  W.  Jessup  et  al.  (Judicial  settlement  of 
account  of  trustee.  Pending.) 
May  7.  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  Application  of  Hygrade  Knitting  Company, 
Inc.,  for  an  order  amending  its  certificate  of 
incorporation.     (Application  granted.) 

10.  Supreme  Court  —  Westchester  County.  The  People  of 
the  State  of  New  York  ex  rel.  Patrick  Cassidy  v. 
Lewis  E.  Lawes  as  Warden  of  Sing  Sing  Prison. 
(Habeas  Corpus.    Writ  dismissed.) 

12.  Supreme  Court  —  Kings  County.  The  People  of 
the  State  of  New  York  v.  Perfection  Candy  Com- 
pany.    (Dissolution.     Pending.) 

12.  Supreme  Court  —  Essex  County.     In  the  Matter  of 
the  Application  of  the  Ste\'enson  Society  of  Amer- 
ica   to    amend    its    certificate    of    incorporation. 
(Application  granted.) 

14.  Supreme  Court  —  Richmond  County.  In  the  Matter 
of  the  Petition  of  Julius  C.  MuUer,  1969  Rich- 
mond road,  New  York  City,  to  register  title  to 
real  property.     (Pending.) 

14.  Supreme  Court  —  Richmond  County.    In  the  Matter 
of  the  Petition  of  James  H.  Horigan,  1413  Rich- 
.  mond   ave.,   Poi-t   Richmond,    to   regiieter   title  to 
real  property.     (Rc^stration  denied.) 

14.  Supreme  Court  —  Richmond  County.  In  the  Matter 
of  the  Petition  of  Margaret  C.  Sipp,  Richmond 
Valley,  to  register  title  to  real  property.  (Petition 
granted.) 

19.  Supreme  Court  —  Queens  County.    In  the  Matter  of 

the  Petition  of  Thomas  N.  Dube,  Washington,  D.  C. 
register  title  to  real  estate.     (Petition  granted.) 

20.  Supreme   Court  —  New  York   County.      Albert   A. 

Cohen  et  al.  v.  Alice  Hood  Cohen  et  al.  (Construc- 
tion of  Will.     Action  discontinued.) 
20.  Supreme  Court  —  New  York  County.     In  the  Mat- 
ter of  the  Application  of  William  F.  Schneider, 
Clerk  of  New  York  County  to  strike  from  files 
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of  his  office  amended  deelaratloiis  of  the  Union. 

Home  Builders.     (Mxjtion  denied.) 
May       24;  Supmme    Cburt  —  Kings   County.     Povjple    of   the 

State  of  New  Yoork  ex^rel.  Abraliam  Goldstein  v. 

Warden  of  Great  Meadow  Prison.    (Habeas  corpus. 

Writ  dismissed) 
June       2.  Supreme  Court  —  Kings  County.    The  People  of  the 

State  of  New  York  v.  The  Brooklyn  Union  Gas 

i.' 

Company  and  Brooldyn  Edisoa   Co.,   Inc.      (To 
abate  nuoBanee  and  for  injunction.     Pending.) 

14.  Supreme  Court  —  Queens  County.  In  the  Matter  of 
the  Petition  of  Fillipo  Faaio  and  Anna,  his  wife, 
of  Long  Island  City,  New  York  to  register  title 
to  real  property.     (Judgment  of  registration.) 

14.  Supreme  Court  —  ll^nroe  County.  The  People  of 
the  State  of  New  York  v.  Louis  F.  SmoraL 
(Illegal  practice  of  dentistry.    Pending.) 

21.  Supreme  Court  —  Albany  County.  The  People  of  the 
State  of  New  Y'^ork  v.  Neptune  Forwarding  Com- 
pany Inc.  (To  oollect  rental  pier,  Gowanus  Ter- 
minal of  Bai^e  canal.  Payment  of  $500  made  for 
rental.     Action  disocmtinued  without  costs.) 

2fi.  Supreme  Court  —  Westchester  County.  Webster 
Deajcon  v.  William  Brundage  et  al.  (Det^ermine 
claim  to  real  property.  Pending.) 
July  1.  Supreme  Court  —  Albany  County.  In  the  Matter 
of  the  Petition  of  The  Horace  Keane  Aeroplane, 
Inc.,  to  amend  its  certificate  of  incorporation. 
(Pending  in  Appellate  Division.) 
8:  County  Court  —  Queens  County.  Martha  F.  Latham 
V.  Philip  Kaucher  et  al.  (Admeasurement  of 
dower.    Pending.) 

10.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Application  of  The  Lithuanian  Workers* 
Literature  Society,  Inc.,  for  amended  certificate  of 
incorporation.     (Application  granted.) 

13.  Supreme  Court — Cattaraugus  County.  The  People 
of  the  State  of  New  York  v.  The  Globe  Indemnity 
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Compairy  of  New  York.  (Failure  of  Jameg  M. 
Hamilttm  Oontraeting  Company  to  complete  con- 
tact, Olean  Creek.  Pending.) 
July  15.  Sufweme  Court  —  Kings  Cottnty.  In  the  Matter  of 
the  Petition  of  Bertha  Huisking  of  521  East  8th 
Street,  Brooklyn,  N.  Y.,  to  register  title  to  real 
property.  (Application  granted.) 
.  20.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Petition  of  Charles  A.  Weber  to  register  title 
to  certain  lands.     (Pending.) 

21.  Supreme  Court  —  Wyoming  County.  George  Christ, 
Sr.,  V.  Elijah  Kendall  et  al.  (To  cancel  mortgage 
of  record.  Consented  to  application  for  judgment.) 

27.  Supreme  Court  —  Xew  York  County.  In  the  Mat- 
ter of  the  Application  of  The  Louisa  Minturn  Hos- 
pital for  leave  to  transfer  certain  of  its  property 
to  the  City  of  New  York.     (Granted.) 

S8.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Petition  of  Mary  E.  Nellis  of  1471  State 
Street,  Schenectady,  to  register  title  to  certain  land, 
(Pending.) 
Airg.  5.  Supreme  Court  —  SuflFolk  County.  The  People  of 
the  State  of  'New  York  v.  Henry  C.  Rowe.  (To 
vacate  letters  patent.     Pending.) 

26.  Supreme  Court  —  Erie  County.  The  People  of  the 
State  of  New  York  ex  rel.  Andrew  Grenda  v.  E.  S. 
Jennings,  as  warden  and  agent  of  Auburn  Prison. 
(Habeas  Corpus.  Writ  dismissed  and  prisoner 
remanded.) 
Sept.  16.  Supreme  Court  —  Westchester  County.  James  Pat- 
terson, as  Executor  of  James  S.  Merritt,  v.  James 
M.  Duffy  et  al.  (Charitable  Trust.  Pending.) 
•  17.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Petition  of  William  J.  Gilon  to  register  title 
to  real  property.     (Pending.) 

18.  Supreme  Court  —  Orange  County.  The  People  of 
the  State  of  New  York  ex  rel.  Rachel  Thomas  v. 
Charles  S.  Little,  as  superintendent  of  Letchworth 
Village.     (Habeas  Corpus.    Writ  dismissed.) 
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Sept.  18.  Supreme  Court — Orange  County.  The  People  of 
the  State  of  New  York  ex  rel.  Wood  in  re  Addie 
Lovewick  v.  Charles  S.  Little,  as  superintendent  of 
Letchworth  Village.  (Habeas  Corpus.  Writ 
dismissed.) 
21.  Supreme  Court  —  Kings  Count}'.  Ida  Kashinsky  v. 
People  and  Unknown  Heirs  of  Isidor  Kashinsky, 
(To  impress  trust  upon  real  estate.  Discontinued 
as  against  the  People  of  the  State.) 

21.  Supreme  Court  —  Albany  County.     The  People  of 

the  State  of  New  York  v.  Arthur  W.  Livingston. 
(Violation  of  Public  Health  Law.  Fine  paid  and 
action  discontinued.) 

22.  Supreme   Court  —  Bronx  County.     Elise  Spahr  v. 

Eiver  Realty  Company  et  al.  (To  reform  deed. 
Discontinued  as  against  the  People  of  the  State.) 

22.  Supreme  Court  —  Queens  County.     In  the  Matter 

of  the  Petition  of  Charles  P.  Kimmey  of  66  East 
88th  Street,  New  York  City,  to  register  title  to  real 
estate.     (Pending.) 

23.  Supreme  Court  —  Queens  County.    In  the  Matter  of 

the  Petition  of  Thomas  HoUingsworth,  34  Dewey 
Avenue,  Jamaica,  N.  Y.,  to  register  title. 
(Pending.) 
25.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Petition  of  Catherine  Meighan  of  3000  Third 
Avenue,  New  York  City,  to  register  title  to  realty. 
(Pending.) 

27.  City  Court  of  Buffalo.     The  People  of  the  State  of 

New  York  v.  Jerry  M.  Boyden.  (Violation  of 
Public  Health  Law.  Fine  paid  and  action  in  abey- 
ance for  one  year.) 

28.  Supreme   Court — Steuben  County.     Ray  Muck  v. 

R.  H.  Panzlau,  individually  and  Department  of 
State  Police.  (False  arrest  by  State  trooper. 
Pending.) 
28.  Supreme  Court  —  Kings  County.  Maleha  P.  Ban- 
croft V.  George  Duncan  Bancroft  et  al.  (Ad- 
measurement of  dower.     Pending.) 
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Sept.  29.  Supreme  Court  —  Bronx  County.  In  the  Matter  of 
the  Petition  of  William  F.  Murray  of  1965  Wash- 
ington Avenue,  New  York  City,  to  roister  title 
to  certain  lands.     (Pending.) 

Oct.  2.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  Julius  Brown.  (Viola- 
tion of  Public  Health  Law.  Fine  paid  and  action 
discontinued.) 
4.  District  Court  of  United  States  for  District  of  Dela- 
ware. In  the  Matter  of  New  York  &  Baltimore 
Inland  Transportation  Company,  Bankrupt. 
(Pending.) 
7.  Supreme  Court  —  New  York  County.  J.  Edward 
Ogden  Company,  Inc.,  v.  The  State  of  New  York, 
Fulton  Construction  Company  and  The  National 
Surety  Co.  (Mechanic's  Lien.  Terminal  Freight 
House,  Erie  Basin,  Pier  1,  Buffalo.  Dis- 
continued.) 
11.  District  Court  of  the  United  States,  Southern  Dis- 
trict of  New  York  Marcus  Brown  Holding  Com- 
pany V.  Arnold  Pollak  and  Edward  Swann  as 
District  Attorney  of  the  County  of  New  York  in 
the  State  of  New  York.  (Constitutionality  of 
Ch.  951,  L.  1920,  Housing  Law.  Pending.) 
11.  Supreme  Court  —  Cayuga  County.  In  the  Matter 
of  the  Application  of  Caroline  Denzlinger  for  the 
release  of  Christina  Finn  from  the  Craig  Colony 
for  Epileptics.     (Pending). 

15,  Supreme  Court  —  Nassau  County.    In  the  Matter  of 

the  Petition  of  Paul  Hall  of  Cedarhurst,  L.  I., 
to  register  title  to  real  property.     (Pending.) 

16.  Supreme  Court  —  Kings  County.     Bertha  E.  Am- 

marell  v.  Caroline  Smith  et  al.  (To  clear  title. 
Pending.) 
16.  Supreme  Court  —  Onondaga  County.  In  the  Matter 
of  the  Application  of  the  Alumni  Association  of 
the  Syracuse  Hospital  for  Women  and  Children 
to  change  its  name  to  The  Alumni  Association  of 
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tke   Syracnse  Memorial  Hospital.      (A:pplicati«Bi 
i^tkdrawn.) 

Oct.  16.  Siiiprenie  Oenrt  —  Queens  Ooumy.  The  People  o£ 
the  State  of  New  York  v.  Halsey  Realty  Com- 
rpany  and  the  City  erf  New  Yoik  (To  ^nnul  let- 
ters patent  Pending.) 
16.  JSvpreme  Court — Queens  County.  The  People  of 
the  State  of  New  York  v.  National  Varnish  Com- . 

i  pai^j  The  Barnard,  Shaler  &  Hall  Quarry  Com- 

pmiy  et  al.     (To  annul  letters  patent.     Pending.) 

20.  Ushed  States  Diatrict  Court,  WeBliem  District  of 

New  York.     Martin  J.  MeG.aiira  and  Margaret 

MoGahan,    as    Administrators    of    the   goods    of 

Brdyn  McGlahan,  Deceased.     Libelants  v.  Queen 

City.     (Libel.    Pending.) 

.2(1.  Supreme  Court  —  Monroe  Coanty.     The  People  of 

•the  State  of  New  York  ex  rel.  Samuel  DeFagio  v. 

Herbert  H.   Todd,   Superintendent  State  School, 

'Incltifitry.     (Habeas  Corpus.    Helator  remanded  to 

the  custody  of  the  respondent.) 

31.  Supreme  Court  —  Eiohmond  County.     The  North- 

'  iWd  Building,  Loan  and  SavingB  Association  v. 

Teefil  Sypniewski  et  aL  (Paymient  of  surplus 
money  on  deposit  with  State  Treasurer.  Comp- 
troDer  instructed  to  draw  warrant  according  to 
orfer.) 
22.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  Charles  D.  Newton,  Attorney- 
General,  on  behalf  of  the  People  of  the  State  of 
New  York  for  writ  of  mandamus  v.  F.  Park  Lewis, 
M.  D.,  President  et  al.,  as  the  Board  of  Trustees 
of  the  New  York  State  School  for  the  Blind. 
(Mandamus.     To  compel  State  School  for  Blind 

•  to   make   reports    to    State    Board    of   Charities. 

;  Pending.) 

2a.  Supreme  Court  —  New  York  County.     The  People 
of  tke  State  of  New  York  ex  rel.  Brixton  Oper- 

'  ating  Company  v.  Edward  B.  La  Fetra,  as  Justice 
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of  the  City  Court  of  the  City  ot  New  York. 
(Confftil!ution«lity  of  Housmg-  Law:  Pending.) 
Oct  22.  Supreme  Court  — New  York  Owmty-  The  People 
of  the  Stftte  of  New  York  ex*  rrf.  Durham  Eealty 
Corporation  v.  Edward  B.  La  Fetta,  as  Justice  of 
the  City  Court  of  the  City  of  New  York.  (Con- 
stitutiouality  of  Housing  Law.     PiAnding.) 

26i  Supreme  Court  —  Warren  County*  The  People  of 
the  State  of  New  York  ex  rel.  Mky  C.  Winslow  v. 
The  Managers  and  Superintenleiit'  of-  tiie  Kome 
State  School  for  Mental  Defeetires  at  Rome,  N.  Y, 
(Habeas  Corpus,  Pending-) 
Not.  3.  Supreme  Court  —  New  York  County^  In-  the  Mat- 
ter of- the  Petition  of  Elias  Friedlieb  for  the  dis- 
solution of  Commonwealth  i^oe  Company,  Inc. 
(Pending.) 
4.  Supreme  Court  —  New  York  Comrty.  In  the  Mat- 
ter of  the  Application  of  Carl  GL  Sftog  for  revivor 
of  the  corporate  existence  of  Jackaon  Heights  Cor- 
poration, etc.  (Application  grants.) 
Kov.  22.  Supreme  Court  —  New  York  County.  Luther  Martin 
V.  Charles  W.  Morse,  United  States  Steamship  Co., 
Steamship  Operating  Co.  et  aJ,  (To  compel  Re- 
ceiver to  pay  over  certain  moiay.     Pending.) 

^.  Supreme  Court  —  Appellate  Diviaien.  The  People  of 
the  State  of  New  York  ex  rel.  Qilliian  v.  Twomey. 
(Constitutionality  of  Housing  Lawi     Pending.) 

22;  United  States  District,  Southern  District  of  New 
York.  Marcus  Brown  Holding  Company  v.  Marcus 
Feldinan  et  ai.  (Congtitution-ality  of  Housing  Law. 
Pending.) 

26.  Supreme  Court  —  Westchester  Conirty.  Ellen  Gal- 
lagher V.  William  Gallagher  et  al.  (Admeasure- 
ment of  dower:     Pending.) 

26.  Supreme  Court  —  Nassau  County.  In  the  Matter  of 
the  Petition  of  John  Lewis  Childa,  Bic.  to  register 
title  to  certain  lands.     (Pending.) 
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Nov.  26.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  The  New  York  Central 
Railroad  Co.,  Skaneateles  Bailroad  Co.  et  al. 
(Injunction  to  restrain  defendants  from  increasing 
rates.     Pending.) 

27.  Supreme  Court  —  New  York  County.  In  the  Matter 
of  the  Application  of  Adolf  Burger,  director  in 
Ruggeri  Embroidery  Works,  Inc.  for  its  dissolu- 
tion.    (Pending.) 

27.  Supreme  Court  —  Erie  County.  Veronika  Wilkow 
ski  V.  Thomas  Murphy.  (Assault.  State  Trooper. 
Pending.) 

27.  Supreme  Court  —  Albany  County.  The  People  of 
the  State  of  New  York  v.  International  Bridge 
Company.  Action  No.  5.  (Failure  to  construct 
vehicular  roadway  on  bridge  over  Black  River 
Harbor.     Pending.) 

27.  Supreme  Court  —  Kings  County.  The. People  of  the 
State  of  New  York  v.  Long  Island  Railroad 
and  Staten  Rapid  Transit  Railroad.  (Injunction 
to  restrain  defendants  from  increasing  rates. 
Pending.) 

30.  Supreme  Court  —  Queens  County.  The  People  of 
the  State  of  New  York  v.  Joseph  W.  Blaisdell 
et  al.  and  City  of  New  York.  (To  revoke  water 
grant.  Pending.) 
Dec.  6.  Supreme  Court  —  Queens  County.  In  the  Matter  of 
the  Application  of  Ten  Eyck  &  Wangeman,  Inc. 
for  authority  to  change  name  to  R.  Randel  Wange- 
man, Inc.  (Application  granted.) 
7.  Supreme  Court  —  Putnam  County.  Charles  H.  Judd 
V.  Roy  J.  Garafano,  United  States  Fidelity  & 
Guaranty  Co.  and  the  People  of  the  State  of  New 
York.  (Lien.  Improvement  of  County  Highwav 
No.  1513.  Pending.) 
7.  Supreme  Court  —  New  York  County.  The  People 
of  the  State  of  New  York  ex  rel.  Sanitary  Products 
Corporation  v.  The  New  York  Sanitary  Products 
Company.     (Dissolution.     Pending.) 
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Dec.        7.  Supreme  Court  —  Kings  County.     In  the  Matter  of 

the  Petition  of  the  Brooklyn  Trust  Company  of 

177  Montague  Street,  Brooklyn,  N.  Y.,  to  register 

title  to  real  property.     (Pending.) 
16.  Supreme  Court  —  Queens  County.     The  People  of 

the  State  of  N'ew  York  v.  Sophie  D.  E.  Doscher. 

(To  revoke  water  grant.     Pending.) 
16.  Supreme    Court  —  Westchester    County.      Carl    J. 

Ulman  et  al.  v.  Doris  TT.  Jaeger  et  al.     (Judicial 

settlement  of  tmetees.     Pending.) 
20.  Supreme  Court  —  Westchester  County.     The  People 

of  the  State  of  New  York  ex  rel.  John  Meyers  v. 

Lewis  E.  Lawes  as  Agent  and  Warden  of  Sing 

Sing  Prison.     (Habeas  Corpus.     Pending.) 
23.  Supreme   Court  —  Westchester   County.      Adam   G. 

Henn  v.  City  of  Mount  Vernon.    (To  collect  salary 

as  City  Forester.     Pending.) 

ACTIONS  COMMENCED  DURING  THE  YEAR  1920^  IN- 
VOLVING MATTER  IN  RELATION  TO  THE  CON- 
SERVATION LAW. 

Jan.         2.  The  People  of  the  Stato  of  New  York  v.  John  W. 
Olmstead.     (Action  to  recover  purchase  price  of 
land.      Settled.) 
2.  The  People  of  the  State  of  New  York  v.  John  W. 
Olmstead'  and  Ano.     (Action  to  recover  purchaee 
price  of  land.    Settled.) 
2.  The  People  of  the  State  of  New  York  v.  George  N. 
Ostrander.    (Action  to  recover  purchase  price  of 
land.     Settled.) 
7.  The  People  of  the  State  of  New  York  v.  John  A. 
Addis  et  al.    (Fish  and  game  violation.    Judgment 
entered  for  $400  and  satisfied.) 
30.  The  People  of  the  State  of  New  York  v.  William  N. 
Lamb   and   Ano.      (Partition    action.      Judgment 
entered.) 
Feb.        2.  The  People  of  the  State  of  New  York  v.  Horace  W. 
Downey  and  Ano.     (Penalty  action.     Judgment 
for  defendants.)  ^  j 
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Fehu         9.  The  People  of  the  State  of  New  York  v.  Arthur 

Adama  et  ai.     (Ksh  and  gnoiQ  violation.   Settled-) 

3.  The  People  of  the  State  oi  New  York  v.  Horace  W. 

Downey,     (Fiah  aad  gaeae  vialatioji.     Pending.) 

11.  Frank  L,  Bell  v.  Stahler  efc  aL  and  The  People  of 

the    State    of.    New-   York,       (Partition    action. 

Pending.) 

22.  The  Peopleof  the  State  o£  New  Yorik; v.  Aloysius  M. 

Smejfl.     (FSish  and  ganae  violation.     Settled.) 

24.  The  People  of  the  State  of  New  York  v.  Hyland 

Stwwt&^    (Trespaes.    Peading.) 

25.  Frank  L.  BeE  v.  Mary  L.   Catlin.  et  al.  and  The 

People  of  the  State,  of  New.  York.      (Partition 

action*    Pendimg.) 
30.  The  People  of  the  State  of  New  York  v.  Joseph  White. 

(Fish  and  game  violation.     Pending.) 
March  15.  The  People  of  the  State  of  New  York  v.  Bernice  Wil- 

kins  et  al.     (Penalty  action.    Settled.) 
April     12.  The  People  of  the  State  of  New  York  v.  Charles  Bal- 
lard.   (Penalty  action  for  setting  fires.    Pending.) 
24.  George  N.  Ostrander  and  Ano.  v.  Bell  ami  The  People 

of  the   State  of  New  York.      (Partition   action. 

Pending.) 
24.  George  N.  Ostrander  v.  Frank  L.  Bell  et  al.  and  The 

People.     (Partition  action.     Pending.) 
24.  Frank  L.  Bell  v.  Bell  et  al.  and  The  People  of  the 

State  of  New  York.     (Partition  action.    Pending.) 
27.  The  People  of  the  State  of  New  York  v.  Freeman 

Wahl.     (Fish  and  game  violation.     Settled.) 
20,  The  People  of  the  State  of  New  York  v.   James 

Lawrence.     (Fish  and  game  violation.     Settled.) 
22.  The  People  of  the  State  of  New  York  v.  Orson  Vasser 

et  al.     (Fish  and  game  violation.     Settled.) 
16.  The  People  of  the  State- of  New  York  v.  David  Page. 

(Fish  and  game  violation.    Pending.) 
27.  The  People  of  the  State  of  New  York  v.  Abe  Law- 
rence.    (Fish  and  game  violation.     Setded.) 
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April       6.  The  People  of  the  State  of  ^New  York  v.  Loomis 

Huntley.     (Title  action.     Pending.) 
May       19.  The  People  of  the  State  of  New  York,  n  John  W. 

01ms tead.      (To  recover  purchaee  price-  of  land. 

Pending. ) 
19.  The  People  of  the  State  of  New  York  v.  George  if. 

Ostrander.     (To  reoover  yea^sBe  price  of  land. 

Pending.) 
June       4.  ThePe<^le  of  the- State  of  New  York  v.  Fred  H. 

Widdrington.     (Fish  and  game  violation.     Pend- 

4.  The  People  of  the  State  of  New  York  v.  Irving  Ken- 

yon.     (Fish  and  game  violation.    Pending.) 
10.  Frank  L.  Bell  v.  Benjamin  Sandford  et  al.  and  The 

Peopla     (Partition  aetiooi.     Pending.) 
July        2.  William  H.  Miner  v.  William  J*  Melvin.     Replevin 

action    for    recovery    of    fawn*       (Judgment    for 

plaintiff.) 
Sept.      16.  Frank  L   Bell  v.   John  Stabler  and   The   People. 

(Partition  action.    Pending.) 
Nov.        4.  The  People  of  the  State  of  New  York  v.  Iltzekiah 

Davis  and  Ano.     (Title  action.  Pending.) 
9.  The  People  of  the  State  of  New  York  v.  Clarence 

Longwell  (Fish  and  game  violation.    Pending.) 

5.  Bernice  Wilkiiis  v.  Ray  Burmaster.    (Asvsault  action. 

Pending,) 

10.  The  People  of  the  State  of  New  York  v.  Harry  Hub- 
hell.     (Top-lopping  violation.     Pending.) 

19.  The  People  of  the  State  of  New  York  v.  Riay  Bryant 
and  Bernice  L.  Wilkins.  (Fidi  and  game  viola- 
tion.   Pending.) 

27.  The  People  of  the  State  of  New  Yoi-fc  v.  Samuel  J. 
Shipley  and  Ano.  (Ejectment  action.  Pending,) 
Dec.  1.  The  People  of  the  State  of  New  York  v.  Walter  Con- 
Ion.     (Fish  and  game  violation.    Pending.) 

6.  The  People  of  the  State  of  New  York  v.  Agnes  Bent- 

ley.     (Title  action.    Pending.) 
15.    The  People  of  the  State  of  New  York  v.  Finch,  Pmyn 
&  Company,  Inc.    (Partition  action.    Pending.) 
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APPLICATIOXS  TO  THE  ATTORNEY-GENERAL  TO 
COMMENCE  ACTIONS  IN  THE  NAME  OF  THE 
PEOPLE,  1920 

Pending  from  1919 

Application  of  Malba  Estates  Corporation,  re  alleged 
trespass  by  Stanley  W.  Miner  and  Robbins-Ripley 
Company,  on  land  under  water  in  Powell's  Cove. 

Application  undecided. 

New  Applications. 
Jan.       19.  Petition  of  Frank  Scott  to  try  title  of  N.  L.  Dicken- 
son to  office  of  town  superintendent  of  highways, 
town  of  Hanover,  Chautauqua  Co. 
Denied,  on  ground  that  no  public  interests  require 
commencement  of  action,  and  no  fraud  or  illegality 
alleged  against  election  of  respondent;  that  slight 
irregularities  at  primaries  do  not  justify  commence- 
ment of  action. 
18.  Application  of  Michael  J.  McNamara  to  test  title  of 
Milo  A.  Tift  to  office  of  supervisor  of  4th  ward  of 
City  of  Oswego, 
Granted. 
24.  Application  of  Patrick  J.   Sullivan  for  removal  of 
William  Cunninghiam,  director  of  Firemen's  Mutual 
Benevolent  Association. 
Granted. 
24.  Application  of  George  E.  Pierce  to  dissolve  the  Citi- 
zens Commercial  Trust  Company  and  the  BuflFalo 
Trust  Company. 
Matter  dropped  by  Applicant  after  filing  of  petition. 
March     6.  Application  of  Charles  S.  Diamond  to  commence  an 
action  for  dissolution  of  the  Perfection  Candy  Com- 
pany. 
Application  granted. 
28.  Application  of  Andrew  J.   Carey,  to  commence  an 
action   for   dissolution   of  Rahway  Mercantile  & 
Realty  Company. 
Settled  by  stipulation  and  withdrawn. 
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April    27.  Petition  of  Charles  J.  Bernard  and  John  J.  Seeley 
for  dissolution  of  Waldorf  Manufacturing  Com- 
pany. 
Matter  dropped  by  Petitioner  after  filing  of  petition^ 
June     10.  Application  of  Joseph  C.  Cooper  et  al.,  to  commence 
an  tiction  for  removal  of  officers  of  The  American 
Cotton  &  Grain  Exchange,  Inc. 
Matter  dropped  by  Petitioner  after  filing  of  petition. 
25.  Application  of  John  C.  Harris,  for  commencement  of 
action  to  dissolve  Finance  Company  of  Xew  York. 
Application  granted. 
July     13.  Application  of   Sanitary   Products   Corporation   for 
dissolution  of  Kew  York  Sanitary  Products  Com- 
pany. 
Application  granted. 
19.  Application  of  John  David,  Inc.,  for  commencement 
of  action  for  dissolution  of  David  &  David,  Inc. 
Application  granted;  afterwards  discontinued. 

19.  Application  of  Dr.  George  Mills,  to  test  title  of  Dr. 

N.  O.  Brooks  to  office  of  Health  Officer  of  City  of 
Oneida. 
No  further  action  taken  by  petitioner  after  filing  of 
petition. 

20.  Application  of  Jacob  Shenfield,  to  compel  accounting 

of  officers  of  Victor  Kremer  Film  Features  Inc., 

et  al. 
Application  denied,  on  ground  that  there  is  no  public 

interest  involved. 
20.  Application  of  Isaac  Macowsky,  to  compel  accounting 

of  officers  of  Victor  Kremer  Film  Features  Inc., 

et  al. 
Alpplication  denied,  on  ground  that  there  is  no  public 

interest  involved. 
Sept     15.  Application  of  William  S.  Rising,  for  commencement 

of  action  to  dissolve  Eagle  Paint  &  Varnish  Com- 
pany. 
Application  granted. 
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A'ug'.      18.  Amplication    of   Anthony    WiMueski    and    John    L. 
MikuBzewflki,  for  commencMnent  of  an  action  for 
dissolution  etc.,  of  Polish  Union  of  America,    a 
Corporation. 
Application  pending. 
Oct*        20;  Ajpplication  of  Stanton' !Ma.  Child,  for  commencement 
of  an  aotion  ior  diBsohitian  of  Eeepsafe  Company^ 
Inc. 
Application  granted* 
19«  Petition  of  Isadore  Ejornfcid  and  Jnlius  Annenberg 
for  commencement  of  an  aation.  fw  removal   of 
Morris  DresleraB  President  and  Director  of  Li^ht 
Baby  Carriage  Co*,.  Inc. 
Petition  withdrawn,  after  hearing. 
8.  Application  of  Julius  H.  Cohn  for  commencement  of 
action  to  diasolve  The  (retham  Company. 
Applicatic»i  granted. 
22.  Application  of  Mutual  Pipe  Line  Company  to  annul 
letters  patent  iasufid  to  Crucible  Steel  Company. 
Pending;  hearing  set,  but  adjourned  indefinitely. 
Dec.        4.  A(pplicalion  of  Amelia  Salomon,  for  Accounting  and 
Dissolution  of  Universal  Electric  Welding  Com- 
pany. 
Pending. 

Opinions  written  in  the  above  matters  wiU  be  found  in  the  latter 
part  of  this  book,  with  the  formal  opinions. 
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MiUTABY    Law  —  National   Defense    Act    §    111 — National    Guabd  — 
Dbaft  into  U.  S.  Army  —  Dischabgb  From  Mxutia. 

A  member  of  the  National  Guard  drafted  into  the  U.  S.  Army  under 
i  111  of  the  National  Defense  Act,  stood  discharged  from  the  Militia, 
and  no  further  discharge  is  necessary  to  sever  all  his  connections  with 
the  National  Guard. 

Inquiry 

Should  a  discharge  be  granted  from  the  National  Guard  to  an 

officer  thereof  who  was  drafted  into  the  United  States  army  under 

section  111  of  the  National  Defense  Act? 

Opinion 

The  draft  on  August  5,  1917,  of  members  of  the  National 
Guard,  had  the  eflFect  of  discharging  them  from  the  militia  under 
the  terms  of  section  111  of  the  National  Defense  Act  (Act  of 
Jime  3,  1916)  which  provides:  "When  Congress  shall  have 
authorized  *  *  *  the  President  may  *  *  *  draft  into  the 
military  service  of  the  United  States  *  *  *  any  or  all  members 
of  the  National  Guard  *  *  *.  All  persons  so  drafted  shall,  from 
the  date  of  their  draft  stand  discharged  from  the  militia  *   *  *." 

The  discharge,  like  the  draft,  applied  equally  to  officers  and 
enlisted  men  —  and  all  those  drafted  were  discharged  from  the 
militia. 

It  is  suggested  that  Congress  had  no  power  to  provide  for  the 
discharge,  by  presidential  act,  of  officers  of  the  militia.  The 
basis  of  this  suggestion  is  that  the  Constitution  of  the  United 
States  in  vesting  Congress  with  power  "  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United 
States,"  reserved  "  to  the  States  respectively  the  appointment  of 
the  officers  etc."     (U.  S.  Const.  I,  8,  xvi.) 

I  do  not  think  that  a  limitation  on  the  power  of  appointment 
is  a  limitation  on  the  power  of  discharge.  And  unless  the  limita- 
tion on  the  power  of  appointment  does  limit  the  power  of  dis- 
charge, it  is  clear  to  me  that  the  Congress,  in  providing  for  the 
organization  and  discipline  of  the  militia,  may  provide  the  con- 
ditions and  regulations  under  which  members  of  the  militia  shall 
be  discharged. 
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That  the  control  of  appointments  and  the  control  of  discharges 
are  not  necessarily  interdependent  is  generally  accepted,  in  both 
civil  and  military  services.  We  have  civil  service  laws  restrict- 
ing appointmeate  to  pcreoiis  certified  from  competitive  lists  but 
leaving  unrestricted  the  power  of  removal.  We  have  veterans' 
laws,  preventing  the  removal,  except  after  a  hearing  on  chaxges, 
of  officers  and  employees,  whether  appointed  from  competitive 
lists  or  not.  In  the  military  service  of  the  State,  the  Constitution 
vests  in  .the  LegielatHre  the  power  of  providing  the  method  of 
setecting  officers,  (N.  Y.  Const,  XI,  5)  but  very  carefully  restricts 
their  removal,  taking  away  from  the  Legislature  practically  all 
power  in  the  matter.     (N.  Y.  Const.,  XI,  6.) 

Congressional  legislation  which  does  not  conflict  with  the  pro- 
visions of  the  Constitution  of  the  United  States,  is  paramount  to 
State  statutes  or  even  constitutions.  I  do  not  see  any  conflict 
between  the  National  Defense  Act  and  the  Federal  Constitution. 
—  which  specifically  authorizes  Congress  to  provide  for  organiz- 
ing and  disciplining  the  militia  and  also  for  raising  and  support- 
ing armies. 

Under  the  State  Constitution  (XI,  §  1)  the  militia  is  defined 
as  "  all  able  bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five,  who  are  residents  of  the  State  *  *  *  subject  however 
to  such  eccempti'Ons  as  are  now,  or  may  he  hereafter  created  by  the 
laws  of  the  United  States,  or  by  the  Legislature  of  this  State.'' 
This  provision  recognizes  the  right  of  Congress  to  exempt  per- 
sons —  to  exclude  them  from  membership  in  the  militia.  This 
is  in  effect  accomplished  by  a  discharge  under  section  111  of  the 
National  Defense  Act,  in  the  cases  to  which  it  applies. 

My  conclusion  is  that  the  National  Defense  Act  and  the  acts  of 
the  President  in  drafting  the  INTational  Guard  thereunder  are  not 
unconstitutional,  and  that  a  member  of  the  National  Guard, 
whether  officer  or  enlisted  man,  who  was  drafted  under  section 
111,  stood  discharged  from  the  militia.  Consequently  no  further 
discharge  of  such  man  is  in  order. 

Dated  January  7,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 
To  Hox.  Charles  W.  Berry,  Adjutant-General,  Albany,  N.  F. 
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Akmobtkr  —  fisxmxAiNMBinTS  —  WjkB  Tax  on  Admission  of  Mbmbebs  of 

OsGAinZATIONS. 

When  entertainments,  dancing  and  athletic  events  are  held  in  armories, 
and  adnisaion  cfaaqged,  the  mentbens  of  th9  military  orgajuM^n  oecupy- 
ing  the  armory,  except  those  actually  engaged  in  the  active  management 
of  the  entertainment,  must  pay  th&  tax  on  admission)  under  §  890  of  the 
Federal  Waar  Revenue  Lav  of  1918. 

Inquiry 
When  ^itertainments,  dancing  and  athletic  events,  to  which 
admission  is  being  charged  to  the  general  public,  are  held  in  a 
State  armory  under  the  auspices  of  the  military  organization 
oeccipying  the  ajcmory,  members  of  that  organization  are  allowed 
admissicai  free  on  presenting  their  membership  cards.  Are  they 
subject  to  the  Federal  tax  on  admission  ? 

Opinion 
Section  800  of  the  War  Revenue  Law  of  1918  provides: 

"  (a)  That  from  and  after  April  1,  1919,  there  shall  be 
levied,  assessed,  collected,  and  paiidj  in  lieu  of  the  taxee  im- 
posed by  section  700  of  the  Revenue  Act  of  1917:  (1)  A 
tax.  of  1  ceni  for  each  10  cents  or  fraction  thereof  of  the 
amount  paid  for  admission  to  any  place  on  or  after  such 
date,  including  admission  by  season  ticket  or  subscription, 
to  be  paid  by  the  person  paying  for  such  admission ; 

"(2)  In  the  case  of  persons  (except  bona  fide  employees, 
mnnioipal  officers  on  official  business,  persons  in  the  military 
or  naval  fosrees  of  the  United  States  when  in  unifomL  and 
children  under  twelve  years  of  age)  admitted  free  or  at  re- 
duced rates  to  any  place  at  a  time  when  and  under  circum- 
etanoes  under  which  an  admission  charge  is  made  to  other 
persons,  a  tax  of  1  cent  for  each  10  cents  or  fraction  thereof 
of  the  price  so  charged  to  such  other  persons  for  the  same  or 

similar  accommodations,  to  be  paid  by  the  person  so  admitted 
♦    «-   ♦?> 

The»  intention  of  the  act  is  clear,  to  inQ{>ose  the  tax.  alike  on 
people  who  pay,  and  who  are  admitted  without  paying,  the  only 
exceptions  being  bona  fide  employees,  municipal  officers  on  official 
business.  United  States  soldiers  and  sailors  in  uniform,  and  chil- 
dren under  twelve  years  of  age.     The  only  possible  theory  upon 
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which  memhers  of  a  State  military  organization  could  claim  to 
come  within  one  of  these  classes  would  be  that  they  were  treated 
as  employees.  It  is  clear  to  me  that  members  of  an  organization 
^detailed  to  police  the  armory,  to  take  tickets,  and  to  dose  up 
after  the  entertainment,  might  well  be  regarded  as  bona  fide 
employees.  But  I  do  not  think  that  merely  because  all  the  mem- 
bers of  the  organization  are  interested  in  the  success  of  the  enter- 
tainment, that  they  should  be  treated  as  employees  for  the  pur- 
pose of  avoiding  the  tax.  On  the  contrary,  it  seems  to  me  that 
when  a  member  of  a  military  organization  comes  to  an  entertain- 
ment, and  at  the  gate  demands  admission  on  the  ground  of  his 
membership  in  the  organization,  presenting  a  membership  tickei. 
(or  appearing  in  uniform)  the  fact  of  the  matter  is  that  he  is 
admitted  because  of  his  membership  in  the  organization  and  not 
because  he  is  an  employee  of  the  person  or  body  giving  the  enter- 
tainment, and  under  the  terms  of  the  War  Revenue  Act  I  think 
he  should  pay  the  tax. 
Dated  February  18,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 
To  Hon.  Chables  W.  Beery,  Adjutant-Oeneral,  Albany,  N.  Y. 


State  Constitution,  Article  III,  Section  16;  Article  I,  Sbctton  6; 
AsncLE  VII,  Section  7.  Federal  Constitution,  Article  XIV,  Sectiont 
1.  State  Lands  Held  for  a  Specific  Purpose  Within  Forest  Preserve 
Area. 

Chapter  505  of  the  Laws  of  1865,  as  an  act  of  eminent  domain,  doe^ 
not  violate  the  provisions  of  the  State  Constitution  (article  III,  sectioiL 
16,  and  article  I,  section  6),  or  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution. 

Same.    Ownership  and  Control  of  Cranberry  Lake  Impbovement. 

Said  improvement  is  owned  by  the  State  but  is  not  a  part  of  the  forest 
preserve  and  is  not  subject  to  the  provisions  of  article  VII,  section. 
7,  of  the  State  Constitution.  So  much  thereof  as  is  in  use  by  the  Com- 
mission authorized  to  complete  and  manage  the  same,  is  exclusively 
within  its  jurisdiction  and  control.  The  part  not  in  use  by  said  Com- 
mission is  within  the  control  of  the  Conservation  Commission  until 
necessary  for  use  as  a  part  of  the  original  improvement. 

Inquiries 
1.  Does  the  State  own  the  lands  acquired  pursuant  to  Chapter 
505  of  the  Laws  of  1865? 
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2.  If  so,  is  all  or  any  portion  of  said  lands  a  part  of  the 
Forest  Preserve? 

Opinion 

It  appears  by  a  communication  from  George  D.  Pratt,  Con- 
servation Commissioner,  that  a  question  has  arisen  as  to  whether 
or  not  the  Commission  has  the  full  supervision  and  control  of  the 
reservoir  and  dam  at  the  head  of  the  Oswegatchie  river  in  St. 
Lawrence  county,  constituting  what  is  commonly  known  as  the 
Cranberry  Lake  Improvement,  and  incidental  thereto,  whether 
this  includes  supervision  of  the  80-acre  parcel  of  land  on  which 
the  dam  is  built  and  upon  which  the  dam  keeper  lives ;  and  fur- 
ther, whether  this  control  also  extends  to  a  belt  of  land  surround- 
ing the  reservoir  formerly  taken  and  flowed  by  the  improvement 
but,  due  to  the  lowering  of  the  dam,  not  at  present  in  use  for  the 
purposes  for  which  the  improvement  was  made. 

The  dam  which  flows  several  thousand  acres  of  land  in  St. 
Lawrence  county  at  the  point  in  question,  was  built  in  1867  pur- 
suant to  an  act  of  the  Legislature.  According  to  the  filed  reports 
of  the  Hydraulic  Commission  created  by  the  act  there  has  been 
a  gate  tender  upon  the  property  since  about  1865.  Reports  of 
the  Commission  having  charge  of  the  dam  show  payments  to 
said  gate  keeper  at  rates  varying  from  $200  to  $500  per  year. 

The  State,  except  through  this  Commission,  has  exercised  no 
supervision  of  the  dam  or  the  improvement.  In  1910  there  were 
two  dwelling  houses,  a  summer  cottage,  some  out  buildings  and 
a  school  house  upon  the  eighty  acre  parcel,  commonly  known  as 
the  dam  lot.  The  school  house,  however,  was  not  used  for  the 
purposes  of  a  school,  but  is  reported  to  have  belonged  then  or 
later  to  some  parties  by  the  name  of  Tid.  The  gate  keeper  lived 
in  one  of  these  houses.  The  improvement  has  continuously  been 
managed  by  the  hydraulic  commissioners.  The  lands  were  taken 
partly  by  agreement,  as  provided  in  the  act,  and  partly  through 
the  exercise  of  the  right  of  eminent  domain. 

As  late  as  1874,  there  is  a  record  of  payment  to  certain  parties 
to  whose  predecessors  awards  had  been  made  as  unknown  owners. 
The  Hydraulic  Commission  has  given  permission  to  cottagers  to 
build  on  the  dam  lot.    It  has  also  in  recent  years  ordered  them 
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to  remaTei.  The  dam  keeper  fanxis  and  cuts  lumber  and  livood 
on  said  lot,  and  from  information  at  hand  it  seems  that  tWs 
wood  and  lumber  have  been  used  thereon.  In  September,  1869, 
the  Commissioners  bought  this  particular  parcel  known  as  the 
dam  lot  from  Eleazer  Ward  and  Melissa  Dux.  This  deed  had 
a  reverter  clatise  to  become  effective  when  the  improvement 
ceased.  Said  land  was  again  conveyed  to  the  Commissioners  by 
HeBTy  Derby  and  Amie  Dux  on  October  27th  of  said  year  with- 
out any  reverter  clause.  It  is  claimed  that  the  State  secured  title 
to  the  dam-  lot  and  to  the  greater  part  of  the  flowed  lands  thitmgh 
the  tax  sales  of  1877  for  the  unpaid  taxes  of  1866  to  18T0,  in- 
du-sive  and  through  a  subsequent  sale  of  1861,  and  also  the  sale 
of  1886  of  a  part  of  the  tract  for  which  a  deed  was  given  April 
2^,  1899. 

In  1899,  due  to  the  fact  that  the  crest  or  overhang  of  the  old 
timber  dam  was  becoming  weak  and  decayed,  it  was  lowered  one 
foot.  The  dam  stood  at  this  level  until  1916  when  the  original 
dam  was*  replaced  hy  a  concrete  structure  from  nine  to  ten  inches 
lower  than  the  dam  built  in  1867  but  with  provision  for  the  use 
of  "  flarfi-boards  "  to  raise  the  level  to  the  point  maintained  from 
1867  to  1899. 

The  following  laws  affect  the  improvement:  Chapter  505  of 
the  Laws  of  1865,  passed  April  21,  1865;  chapter  458  of  the 
Laws  of  1869,  passed  May  1,  1869 ;  chapter  562  of  the  Laws  of 
1874,  passed  May  23,  1874;  chapter  380  of  the  Laws  of  1886, 
passed  May  14,  1886 ;  chapter  598  of  the  Laws  of  1866,  para- 
graph 40,  passed  June  5,  1886;  chapter  177,  Laws  of  1888, 
passed-  April  26,  1888. 

The  various  amendments  neither  chtinge  the  purposes  of  the 
original  act  nor  limit  the  powers  granted  to  the  Commissioners, 
and  therefore  need  no  consideration. 

The  Supply  Bill  of  19G3,  chapter  599,  made  an  appropriation 
of  $8,000  to  remove  dead  and  floating  timber  from  the  waters 
and  shore  of  Cranberry  Lake  reservoir.  There  is  a  similar  pro- 
vision in  the  Supply  Bill  of  1904,  chapter  729,  and  in  subeequent 
years. 

On  April  21,  1865,  the  Legislature  passed  chapter  506  of  that 
year.     Under  this  authority  the  improvement  in  question  was 
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Gomptbted.  Its  iiistoTy  shows  that  as  a  working  proposition  it 
has  been  carried  on,  so  far  as  I  am  able  to  Ssad,  smoe  its  com- 
pletion soon  after  the  date  of  the  passing  of  the  act,  mtiaont  any 
important  objection,  statutory  or  otherwise,  on  the  paort  of  any- 
cate.  But  what  is  authorized  and  not  what  is  doiie  under  an  act 
is  im|Mirta3Lt.  As  stated  by  Mr.  Justice  Earle  in  the  ease  of 
ShutH  V.  Pahner,  74  N.  Y.  183,  at  page  1«8 : 

^^  The  constitutional  validity  of  law  is  to  be  1»sted,  not  by 

what  has  been  done  under  it,  but  what  may,  by  ite  authority, 

be  done." 

The  act  should  be  carefully  scrutinized  and  construed  to  deter- 
mine whether  the  Legislature  acted  within  its  powers  in  passing 
it-  It  is  well  to  preface  any  discussion  of  the  validity  -of  a  law  on 
oonstitutional  grounds  with  the  well  known  rule  as  atated  in  the 
Matter  of  New  York  Elevoded  B.  R.  Co,,  70  K.  Y.  327-a42,  that : 
"  Every  statute  is  presumed  to  be  conatitutiottal,  and  every 
intendment  is  in  favor  of  its  validity." 

To  the  same  effect  see  Kerrigam  v.  Force,  68  X.  Y.  381 ;  Peo- 
ple ex  rel.  City  of  Rochester  et  al.  v.  Briggs  et  al.,  50  X.  Y.  553. 
The  Constitution  of  1846,  in  force  at  the  time  the  act  was 
passed,  provided,  article  III,  section  16: 

"No  private  or  local  biU,  which  may  be  passed  by  the 
legislature,  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

Does  this  act  come  within  any  phase  of  that  -provision,  and 
if  so,  has  there  been  compliance  therewith  ?  Is  this  a  private  or 
local  bill  ?  It  was  stated  in  People  v.  Supervisors  of  Ghmitaitqiia, 
43  N.  Y.  10,  that  "  private  *^  as  referred  to  in  the  cemstitutional 
provision  applies  to  persons  and  "  local "  to  territory. 

I  quote  from  said  case  at  page  20 : 

"  The  People  ex  rel,  v.  AUen,  Comptroller,  decided  in  the 
Court  of  Appeals  (3  Hand,  278),  the  meaning  of  the  word 
local,  as  it  is  used  in  section  nine,  article  one,  of  the  State 
Oonstitiition  above  quoted,  being  under  consideration,  says : 
*Aii  appropriation  of  money  by  the  l^islature,  must  gener- 
ally be  regarded  as  for  a  local  purpose,  where  the  money  is 


Digitized  by  VjOOQIC 


62    ■  Opinions  op  the  Attokney-General 

to  be  expended  in  a  particular  locality,  and  the  people  of 
that  locality  are  to  be  directly  and  mainly  benefited,  not- 
withstanding the  public  are  incidentally  and  remotely  bene- 
fited also,* 

"  In  the  case  before  us,  the  subject  of  the  law  is,  that 
money  is  to  be  raised  from  a  particular  locality,  and  the  peo- 
ple of  that  locality  are  to  be,  by  its  raising,  directly  and 
mainly  affected,  while  the  public  are,  in  the  use  of  the  bridge, 
to  be  benefited.  If,  in  the  former  ease,  the  purpose  of  the 
appropriation  is  local,  in  the  latter  the  subject  of  the  ^aw  is 
local. 

''Clcurk  V.  The  City  of  Jwaesville  (10  Wis.,  136,  179), 
holds  that  the  word  general,  when  applied  to  a  law,  is  some- 
times used  as  contra-distinguished  from  local,  and  that  then 
it  would  mean,  operating  over  the  whole  territory  of  the 
State,  instead  of  any  particular  locality.  It  must  be  held, 
then,  from  the  authorities  also,  that  an  act  is  local  within 
the  meaning  of  the  Constitution,  which  in  its  subjects  relates 
but  to  a  portion  of  the  people  of  the  State,  or  to  their  prop- 
erty; and  may  not,  either  in  its  subject,  operation,  or  im- 
provement and  necessary  results,  affect  the  people  of  the 
State,  or  their  property  in  general." 

In  the  case  of  People  v.  O'Brien,  38  N.  Y.  193,  it  was  said: 
"  The  question,  whether  local  or  general,  cannot  depend 
upon  the  relative  numbers  in  any  locality.  *  *  *  The 
framers  of  the  Constitution  had  no  such  design,  or  they 
would  have  prescribed  some  standard,  based  upon  population, 
by  which  the  question  should  be  determined.  Not  having 
done  so,  they  must  be  presumed  to  have  used  the  term 
"  local "  in  the  sense  in  which  it  is  generally  understood.  In 
this  sense,  any  law  limited  to  any  particular  locality  is  local, 
irrespective  of  the  population  of  such  locality,  whether  great 
or  small." 

In  the  case  of  Ferguson  v.  Ross,  126  N.  Y.  459,  which  was  an 
action  to  recover  a  penalty  for  depositing  offal,  etc.,  in  the  waters 
around  New  York  city,  it  was  said  at  page  464,  in  discussing 
whether  it  was  a  local  bill  or  not,  that  — 
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"  It  seems  impoesible  to  fix  any  definite  rule  by  which 
to  solve  the  question  whether  a  law  is  local  or  general,  and 
it  has  been  found  expedient  to  leave  the  matter  to  a  con- 
siderable extent  open,  to  be  determined  upon  the  special  cir- 
cumstances of  each  case.  There  are,  however,  certain  gen- 
eral principles  to  be  deduced  from  the  decisions.  One  of 
these  is  that  a  statute  may  be  public  and  still  local  and, 
therefore,  within  the  purview  of  this  provision,  of  the  Con- 
stitution. In  accordance  with  this  view  it  has  been  held 
that  acts  constituting  or  defining  the  jurisdiction  of  local 
courts,  amending  charters  of  municipal  corporations,  regu- 
lating the  appointment  and  election  ot  local  officers  in  a 
particular  city,  providing  for  the  laying  out  of  streets  or 
highways  or  the  construction  of  bridges  in  a  specified  local- 
ity, and  for  local  taxation  to  pay  the  expenses  of  the  work, 
regulating  the  fees  of  officers  in  a  particular  county  or  the 
expenses  of  judicial  sales  therein,  although  public  acts,  are 
nevertheless  local  and  to  be  valid  the  subject  of  the  enact- 
ment must  be  expressed  in  the  title." 

Whether  or  not  a  law  operates  in  a  limited  area  or  upon  per- 
sons within  a  specified  locality  and  not  generally  throughout  the 
State,  would  seem  to  be  a  fair  and  reasonable  test  to  determine 
whether  it  is  a  local  act  when  construing  it  with  relation  to  the 
constitutional  provision  referred  to. 

Regardless  of  its  effect  upon  the  public  generally,  chapter  505 
of  1865  clearly  comes  within  such  definition.  It  affects  pri- 
marily the  valley  of  the  Oswegatchie  river  and  tlie  lands  and 
rights  of  the  riparian  owners  and  in  a  somewhat  more  restricted 
sense  the  lumber  and  farming  country  adjacent  thereto.  Its 
main  and  true  benefits  are  to  be  enjoyed  by  the  people  of  a 
restricted  area  though  certain  incidental  and  remote  advan- 
tages accrue  to  the  public  at  large.  The  whole  state  may  benefit 
and  profit  in  an  indirect  way  through  the  improvement.  The 
river  becomes  a  better  highway  for  all  who  choose  to  travel 
thereon  and  the  resulting  aid  to  industry  must  redound  to  the 
advantage  of  the  people  of  the  whole  commonwealth;  but  these 
results  are  not  controlling.    The  People  v.  Allen,  42  N.  Y.  378. 
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Tlie  main  advantages  tire  conferred  trpofn  the  locality  and  this  is 
the  determining  factor.  The  act  is  clearly  local  and  conse- 
qnently  comes  within  the  purview  of  section  16  of  article  HI  of 
the  State  Constitution.  This  being  so,  does  it  embrace  more 
than  one  subject  and  is  that  subject  sufficiently  well  defined  in 
the  title  to  comply  with  the  constitutional  requirement  ?  The  act 
is  entitled:  *^\n  act  to  provide  for  the  improvement  of  the 
navigation  of  the  Onwegatchie  river,  and  of  the  hydraulic  jx^wer 
thereon,  and  to  check  freshets  therein." 

In  the  first  section  of  the  act  the  same  purposes  are  repeated, 
to  wit: 

First :     The  improvement  of  navigation ; 

Second:     The  improvement  of  hydraulic  power; 

Third :     The  checking  of  freshets. 

The  statute  carries  into  effect  the  purposes  specified  in  the 
title  through  commissioners  appointed  by  the  act  itself  and  their 
successors  appointed  by  the  counts  judge  of  St.  Lawrence  county 
(§  2).  They  are  authorized,  among  other  things,  to  convert 
Cranberry  lake  into  a  reservoir  by  erecting  a  dam  with  gates  to 
control  the  water  (§  5),  to  purchase  or  condemn  land  (§  7),  to 
collect  the  expense  of  acquiring  the  land  and  doing  the  work  of 
assessing  the  amount  upon  the  lands  benefited,  and,  if  necessary, 
by  a  sale  thereof  (§  9),  to  assess  and  collect  the  expense  of  main- 
tenance in  the  same  way  as  the  cost  of  construction  (§  14),  to 
cause  the  gates  of  the  dam  to  be  closed  in  times  of  freshet  and 
flood  so  as  to  check  the  same,  and  to  let  out  the  water  at  such- 
times  as  they  think  best  in  order  to  preserve  a  uniform  flow  of 
water  "for  th^  benefit  of  the  hydraulic  power  of  the  river  and 
navigation  thereon ''  (§  11).  The  act  declares  the  river  and  lake 
a  public  highway  (§3). 

The  work  of  the  Commission,  whose  appointment  is  authorized 
thereby,  is  directed  to  the  carrying  out  of  the  avowed  purposes 
and  there  seems  to  be  no  ambiguity  in  regard  to  the  results  con- 
templated and  provided  for.  These  purposes,  however,  do  not 
appear  to  be  the  subjer't  of  the  act.  The  subject  was  the  improve- 
ment of  the  Oswegatchie  river  and  although  the  improvement 
was  stated  to  be  for  three  purposes,  what  was  to  be  done,  namely, 
the  making  of  the  improvement,  was  the  subject. 
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In  Brewster  v.  CUy  of  Syracuse,  19  N.  Y.  116,  the  court  con- 
strued the  constitutional  provision  in  question  with  relation  to  an 
act,  "An  act  for  the  relief  of  James  Ley  &  Son."  After  stating 
that  the  substance  of  the  act  was  to  confer  power  on  the  city  o:^ 
Syracuse  to  assess,  collect  and  pay  to  James  Ley  &  Son,  $600  in 
addition  to  the  contract  price  for  constructing  a  city  sewer,  the 
court  said: 

"  This  constitutes  but  a  single  subject  The  whole  pro- 
vision is  framed  to  produce  a  single  result,  the  relief  of 
James  Ley  &  Son.  The  different  steps  by  which  this  relief 
is  to  be  brought  about  are  not  distinct  subjects  but  are 
minor  parts  of  the  one  general  subject.  This  general  sub- 
ject is  expressed  in  the  title.  The  degree  of  particularity 
with  which  the  title  of  an  act  is  to  express  its  subject,  is 
not  defined  in  the  Constitution,  and  rests  in  the  discretion 
of  the  l^slatura  (Sun  Mutual  Ins.  Co.  v.  N.  T.,  4  Seld. 
241.) 

An  abstract  of  the  law  is  not  required  in  the  tide,  and 
its  actual  subject  is,  in  this  law,  clearly  and  appropriately 
expressed." 

It  is  very  evident  that  the  whole  act  is  directed  to  the  improve- 
ment of  the  navigation  of  the  river  and  this  is  so  stated  in  the 
title  and  it  therefore  complies  with  the  constitutional  require- 
ment in  that  respect 

As  we  have  seen,  the  act  states  in  its  title  and  in  section  1,  three 
purposes,  the  improvement  of  navigation,  the  improvement  of 
hydraulic  power  and  the  checking  of  freshets.  The  nature  of 
the  purpose  must  be  determined  by  examining  the  face  of  the 
act  and  its  general  language  and  intent  The  purpose  must  be 
determined  by  the  courts  from  the  bill  itself  and  from  those 
things  that  are  the  subject  of  judicial  notice  and  the  courts  can- 
not go  into  extrinsic  matters  and  decide  that  the  purpose  is  other 
than  as  stated.  There  can  be  no  inquiry  into  the  motives  or 
purposes  of  the  Legislature  aside  from  that  expressed  or  to  be 
fairly  implied  from  the  statute.  The  fact  that  the  larger  part 
of  the  benefits  enure  to  a  few  or  that  a  limited  number  of  private 
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individuals  will  gain  a  great  deal  more  than  others  of  that 
locality,  or  that  the  improvement  may  be  improvident  or  iiseless 
to  the  public,  are  not  subjects  of  judicial  inquiry.  As  to  the 
propriety  and  utility  of  the  improvement,  the  Legislature  is 
supreme  and  its  good  faith  cannot  be  impugned.  Whether  the 
purpose  is  a  public  one  is  a  question  of  judicial  inquiry  but  the 
necessity  or  utility  lies  solely  with  the  Legislature. 

People  ex  rel.  City  of  Bochester  et  oZ.  v.  Briggs  et  ah, 

50  N.  Y.  553. 
Waterloo  Woolen  Mimufacturmg  Co.  v.  Shanahan, 

128  N.  Y.  345. 
People  V.  Draper,  15  N.  Y.  532. 

Cooley's  Constitutional  Limitations  (7th  ed.,  p.  267). 

The  first  and  third  purposes  specified  in  the  statute  are  unques- 
tionably public  in  their  nature  and  it  being  established  that  it 
is  not  competent  to  inquire  into  the  discretion  or  motives  of  the 
Legislature,  or  its  reasons  for  Macting  a  law  for  such  purposes, 
it,  therefore,  had  the  right  to  promote  them. 

It  being  clear  that  these  two  purposes  are  public,  it  is  also 
equally  evident  that  the  second  purpose  is  private  on  its  face 
since  the  hydraulic  power  did  not  belong  to  the  state  and  the 
improvement,  if  avowedly  for  that  purpose  alone  could  not  be 
held  to  be  for  a  public  use.  Unquestionably  an  act  with  that  as 
its  sole  purpose  would  not  be  a  proper  exercise  oi  the  power  of 
eminent  domain,  although  a  modicum  of  public  benefit  might 
result  therefrom.  A  purpose  stated  in  the  title  and  repeated  in 
the  body  of  the  act  could  not  have  been  considered  by  the  Legis- 
lature as  incidental  and  therefore  all  the  purposes  named  in  the 
law  must  be  considered  main  purposes. 

The  Legislature  has  no  power  to  condemn  land  for  a  private 
purpose.  It  hardly  seems  necessary  to  support  this  statement 
by  citations.  The  books  are  replete  with  them  and  among  others 
are  the  following: 

Hay  V.  The  Cohoes  Co.,  3  Barb.  42. 

FaLlhroole  Irrigation  Dist  v.  Bradley,  164  U.  S.  112. 

Varick  V.  Smith  5  Podge  137. 
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M^Me^-  of  Sweet  Mfg.  Co.  v.  Vtm  Der  Hoof,  137 

A.  D.  492. 
Sadler  v.  Lcmgham,  34  Ala.  311. 

A  taking  far  a  private  purpoae  but  with  iiicideatal  public 
benefits  aiccruing  therefroim  cannot  be  sustained.  If  the  main 
purpose  is  private,  a  resulting  and  incidental  public  benefit  would 
not  save  the  act. 

MaMer  of  ApplioaMon  of  E.  B.  W.  A  M.  Co.,  98 

N.  T.  42. 
Lowell  V.  CU\f  of  Boston,  111  Mass.  454. 
Economic  P.  A  C.  Co.  v.  City  of  Buffalo,  195  N.  T. 

286. 

It  is  no  more  true  that  private  property  cannot  be  taken  for 
a  public  purpose  without  compensation  than  it  ie  that  it  cannot 
be  taken  for  a  private  purpose  even  where  compensation  is  made. 
(Sadler  v.  Langham,  34  Ala.  311;  Harris  v.  Thompson,  9  Barb. 
350.) 

Action  under  the  statute  ever  since  its  passage  indicates  that 
the  improvement  of  water  power  for  the  benefit  of  hydraulic 
owners  on  the  river  has  been  the  most  important  purpose  in  the 
minds  of  the  Commissioners.  What  has  been  done,  however,  as 
already  stated,  is  not  important.  What  could  he  done  by  authority 
of  the  act  is  controlling.  If  the  Commissioners  have  been  too 
zealous  in  advancing  the  interests  of  private  owners  the  remedy 
lies  with  the  Commissioners.  It  is  not  a  fault  inherent  in  the 
statute.  The  action  taken  has  improved  navigation  and  checked 
freshets.  The  river  flows  through  a  lumbering  and  farming 
country  and  the  water  stored  in  the  dam  at  times  of  high  water, 
necessarily,  to  some  considerable  extent  holds  back  the  same  and 
protects  the  farm  lands  subject  to  inundation  at  such  times  as 
well  as  bridges,  roads,  etc.,  affected  thereby  while  on  the  other 
hand  the  water  so  impounded  when  let  out  in  periods  of  drought 
facilitated  the  running  of  log*  and  other  navigation. 

The  valley  of  the  lower  Oswegatchie,  particularly,  consists  of 
fertile  farm  lands  which,  because  of  their  comparatively  low 
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elevation,  are  subject  to  inundation  at  eveiy  unuBual  rain  fall 
as  well  as  during  the  period  of  spring  freshets  when  the  melting 
ice  and  snow  comes  down  from  the  great  forest  area  at  the  head- 
waters of  the  river.  At  such  periods  any  retardation  of  the  flow 
at  a  point  up  the  river  does  great  service  in  protecting  cultivated 
lands  and  crops  as  well  as  preserving  buildings,  roads  and  bridges 
from  destruction  or  injury. 

It  seems  that  the  same  result  could  have  been  accomplished, 
namely,  the  improvement  of  navigation  under  the  act  with  the 
second  purpose  eliminated  and  great  benefit  must  still  accrue 
to  the  hydraulic  owners  since  action,  exercised  to  carry  out  any 
of  the  purposes,  must  be  to  the  advantage  of  all  affected  thereby. 
So  far  as  I  have  been  able  to  find  no  serious  objection  to  the 
management  has  arisen  from  the  riparian  owners  or  others  and 
this  confirms  the  deduction  that  the  management  has  been  a  rea- 
sonable benefit  to  all  parties  affected  thereby. 

Can  private  property  be  taken  for  a  public  and  private  purpose 
provided  compensation  is  made  for  land  taken  solely  at  the 
expense  of  those  benefited  by  the  private  purpose?  Does  the 
injection  of  the  private  purpose  so  affect  the  whole  statute  as  to 
render  it  nugatory  equally  as  if  the  taking  had  been  entirely  for 
a  private  use  ?  While  the  improvement  in  question  could  not  have 
been  made  for  any  of  the  three  purposes  set  forth  in  the  act  with- 
out benefit  to  the  other  two,  still  the  question  arises,  can  the 
State  accomplish  a  public  purpose,  not  by  a  general  tax  but  by  a 
tax  upon  the  private  owners  benefited?  All  that  has  been  done 
has  been  by  State  agents,  that  is,  the  Commissioners  appointed 
by  the  delegated  authority  of  the  State  pursuant  to  the  act  and 
it  was  either  public  work  or  else  was  done  without  authority. 

The  Legislature  was  acting  within  its  power  in  providing  for 
the  appointment  of  local  agents  to  acquire  the  property  and 
carry  on  the  improvement. 

In  the  MaMer  of  Tovmsend,  39  N.  Y.  171. 
In  the  Matter  of  Fooler  et  oL,,  53  N.  Y.  60. 
The  People  v.  Smith,  21  N.  Y.  595. 

The  case  is  not  like  that  of  a  railroad  corporation  intrusted 
with  the  right  of  eminent  domain  for  the  hydraulic  owners  were 
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not  incorporated  and  could  take  no  title  even  assxuning  that  the 
act  be  held  to  authorize  such  a  proceeding.  If  the  Commissioners 
took  title,  they  did  so  as  agents  of  the  State  and  their  trust  is 
publici  juris  and  they  are  not  responsible  to  the  hydraulic 
owners  because  they  are  not  their  agents  but  the  local  agents  of 
the  State  with  the  powers  delegated  to  them  by  the  act. 

An  act  of  eminent  domain  for  public  purposes,  with  incidental 
benefits  of  greater  or  less  extent  to  private  parties,  is  valid  and 
it  is  no  sound  objection  to  it  that  it  will  benefit  one  person  or  a 
certain  class  of  persons,  more  than  others,  or  that  it  originated 
in  private  interests  and  was  intended  in  some  degree  to  subserve 
private  purposes. 

Haarris  v.  Thompson,  9  Barb.  350. 
Midter  of  Bums,  155  K  T.  23. 
Denham  v.  Cowdy  Commissioners,  108  Mass.  202. 
MaMer  of  Tovmsend,  39  N".  Y.  171. 
People  ex  rel,  Bingham  v.  W.  8.  Cohnmiasion,  209 
N.  Y.  299. 

As  we  have  seen,  an  act  to  appropriate  private  property  for  a 
private  purpose  with  certain  incidental  public  benefits  will  not 
be  sustained,  yet  it  does  not  follow  that  every  act,  having  as  one 
of  its  purposes  a  private  benefit,  will  be  declared  invalid  if  the 
parts  thereof  providing  for  public  benefits  can  be  upheld. 

Richards  v.  Bichwrds  et  al.,  76  N.  Y.  186. 
Bloomfield,  etc.,  NaJtural  Oas  Light  Co.  v.  Bichard- 

son,  63  Barb.  437. 
MaUer  of  N.  Y.  £  Lonftg  Island  Bridge  Co.,  148 

N.  Y.  540. 
People  ex  rd.  City  of  Bochesier  et  al.  v.  Briggs,  50 

K  Y.  553. 

The  courts  attempt  to  separate  the  valid  parts  from  the  invalid 
when  construing  laws  of  doubtful  constitutionality  and  it  is  only 
when  the  purposes  are  so  intermingled  that  they  cannot  be  segre- 
gated, that  the  whole  act  will  be  declared  nugatory.  (34  Ala, 
311,  swpraJ) 
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Every  attempt  will  be  made  on  the  part  of  the  coxirts  to  find 
that  the  Legislature  waa  not  acting  contrary  to  the  principles  of 
the  constitution.  The  first  and  third  purposes  of  the  act  were 
clearly  public  and  the  elimination  of  the  eeoond  by  the  law-mak- 
ing body  would  have  left  the  act  without  question. 

In  the  Richards  case  the  court,  after  construing  an  act  that  was 
clearly  unconstitutional  as  passed,  because  it  had  a  local  provi- 
sion not  embraced  in  the  subject,  after  stating  that  a  subsequent 
amendment  had  removed  the  constitutional  objection,  said: 

"This  amendment  was  doubtless  made  to  obviate  the 
constitutional  objection,  which  had  before  been  upheld;  and 
whether  it  was  successful  or  not,  it  is  not  now  necessary  to 
determine.  The  act,  as  to  section  four,  was  not  a  local  one. 
That  section  r^ulates  the  fees  and  commissions  of  referees 
in  partition  sales,  in  all  parts  of  the  State;  and  hence,  the 
act,  as  to  that  section  is  public,  and  is  therefore  in  conflict 
with  no  requirement  of  the  constitution." 

In  effect  it  was  said  that  if  necessary  to  construe  the  act  prior 
to  the  amendment,  with  the  objectionable  matter  therein,  it  would 
have  been  held  valid  as  to  all  that  was  not  repugnant  to  the  con- 
stitution. 

In  the  Richardson  case  a  constitutional  question  was  raised 
upon  appeal  from  an  order  appointing  commissioners  to  appraise 
compensation  to  be  paid  Richardson  and  another  for  an  ease- 
ment taken  to  lay  a  gas  main  in  a  highway.  At  page  450,  Mr. 
Justice  Talcott  writing,  says: 

"  Unquestionably,  to  a  certain  limited  extent,  the  consti- 
tutionality of  an  act  of  the  Legislature  assuming  to  confer 
this  right,  is  a  judicial  question.  That  is  to  say,  a  case  may 
be  supposed,  in  fact  such  cases  have  arisen,  where  the  Legis- 
lature has  assumed  to  pass  enactments,  the  eifect  of  which, 
if  valid,  was  merely  to  divest  one  citizen  of  his  property  for 
the  benefit  of  another,  without  the  semblance  of  any  public 
benefit  When  such  a  case  arises,  where  the  absence  of  all 
pretence  of  public  benefit  is  clear  and  palpable,  it  will  be  of 
course  the  duty  of  courts  to  declare  the  act  unconstitutional 
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and  void,  not  a^  an  authorized  taking  of  private  property 
for  paUic  UBe^  bat  as  an  attempt  to  take  it  for  private  use. 
But  in  order  to  authorize  a  court  thus  -to  interpose  its  veto 
upon  a  l^islative  act,  it  must  be  clear  and  manifest  that  no 
public  use  was  contemplated,  or  public  benefit  is  to  result." 

It  is  further  pointed  out  that  the  constitutional  provision 
against  taking  private  proiperty  was  not  designed  to  limit  its  use 
but  to  provide  that  just  compensatian  should  be  made.  The  Legis- 
lature could  not  have  secured  by  the  passage  of  chapter  605  of 
the  Laws  of  1865,  eliminating  the  second  purpose,  any  greater 
public  benefit  and  it  is  also  evident  that  its  inclusion  in  no  way 
broadens  or  interferes  with  the  practical  effect  of  the  act. 

The  courts  have  sustained  public  laws  which  had,  as  an  inci- 
dent thereto,  the  conferring  of  great  private  benefits.  What  dis- 
tinction  can  there  be  between  a  law  having  a  stated  private  pur- 
pose and  one  having  a  hidden  or  incidental  private  purpose  Jf  the 
public  benefits  are  not  made  subservient  to  the  private  onesf 
It  is  not  a  case  similar  to  the  one  where  the  constitution  requires 
that  a  private  or  local  bill  must  have  its  subject  expressed  in  the 
title.  It  cannot  matter  whether  expressed  or  not,  if  the  private 
purpose  is  paramount,  and  this  question  rests  with  the  courts,  it 
vitiates  the  act  In  the  case  of  Sadler  v.  Langham,  already  cited, 
a  question  arose  as  to  the  constitutionality  of  certain  statutes 
authorizing  the  establishment  of  private  roads  and  mill  dams. 
The  acts  were  held  invalid  and  at  page  333  the  reasons  for  so 
holding  are  stated  as  follows : 

"We  have,  then,  the  case  of  a  statute,  which,  in  the 
employment  of  a  generic  phrase,  without  expressing  the 
different  species  included  in  that  genus,  attempts^  by  words 
not  separable,  to  confer  a  general  authority,  a  part  of  the 
patent  objects  of  which  are  within,  and  others  without  the 
pale  of  constitutional  power.  In  such  case,  we  have  no  dis- 
cretion but  to  pronounce  the  entire  clause  unconstitutional." 

It  must  be  inferred,  that,  had  it  been  jxwsible,  to  separate  those 
objects  within  from  those  without  the  "  pale  of  constitutional 
power,"  the  act,  so  far  at  least  as  the  valid  parts  were  concerned, 
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would  have  been  sustained-  No  such  cozulition  exists  in  the  law 
under  discussion.  The  public  purposes  are  clearly  and  separately 
defined.  It  therefore  seems,  that  the  fact  that  a  private  purpose 
is  stated  as  one  of  the  main  purposes  does  not  of  itself  add  to  or 
detract  from  the  validity  of  the  statute.  The  only  reanaining 
question  to  determine  is  whether  the  first  and  third  purposes  can 
be  separated  from  the  remainder  of  the  act  and  leave  a  practical 
working  statute.  The  public  purposes  stated  are  clearly  separable 
and  therefore  transcend  and  are  paramount  to  the  private  pur- 
pose  and  the  public  purposes  validate  the  law.  The  public  puiv 
poses  are  not  dependent  upon  the  private  one  but  as  carried  out 
accomplish  it  and  this  would  be  equally  true  if  it  were  not  stated 
in  the  law. 

Every  one  who  cared  to  had  the  use  of  the  water  and  the  fact 
that  certain  owners  along  the  river  were  benefited  more  than 
others  does  not  prevent  the  use  being  public. 

Union  Lime  Co.  v.   R.  R.   ComnUssion,  144  Wis. 

523,  1^9  K  W.  606. 
Fallbrook  Irrigaiion  District  v.   Bradley,   164:  U. 

S.  161. 

I  can  see  no  objection  to  the  stating  of  a  private  purpose  when 
the  canying  out  of  the  public  purposes  must  of  necessity  accom- 
plish the  private  benefit  whether  stated  or  not  The  constitu- 
tional provision  for  taking  private  property  for  public  uses  after 
making  just  compensation  has  been  complied  with  and  no  greater 
rights  are  attempted  to  be  conferred  or  property  taken  by  adding 
the  statement  of  the  private  purpose.  Although  stated  as  one  of 
the  main  purposes,  it  is  in  fact  and  from  the-  actual  nature  of  the 
improvement  must  be  incidental  to  the  public  ones.  As  already 
demonstrated  the  courts  will  uphold  the  public  parts  of  statutes 
except  in  those  cases  where  they  are  so  mingled  with  the  private 
as  to  make  it  impossible  to  separate  them.  The  act  is  a  complete 
working  statute  when  construed  with  relation  to  the  public  pur- 
poses and  the  private  purpose  may  be  disregarded  and  the  act 
held  valid  so  far  as  that  question  is  concerned. 

There  is,  however,  a  further  question  to  be  considered.  The 
act  provided  (§§  8  and  10),  that  the  cost  of  the  improvement  and 

Digitized  by  VjOOQIC 


Opinions  op  the  ATTonNEY-GBNEttAi,  73 

the  expenses  of  keeping  up  and  maintaining  the  same  should  bo 
apportioned  among  the  owners  of  hydraulic  power  along  the 
river.  Here  is  a  tax  not  general  but  against  a  specified  class  of 
private  individuals  to  build  and  maintain  a  public  enterprise. 
Except  for  the  constitutional  provisions,  the  power  of  taxation  is 
entirely  within  the  control  of  the  Legislature.  It  is  an  attribute 
of  sovereignty.  There  is  no  express  restriction  upon  the  taxing 
power  of  the  Legislature  in  the  Stato  Constitution  and  no  implied 
restrictions  except  the  primary  guaranties  relating  to  life,  liberty, 
property  and  due  process  of  law,  and  this  is  true  of  the  Federal 
Constitution,  with  certain  exceptions  which  have  no  bearing  here. 
The  14th  Amendment  to  the  Federal  Constitution  provides, 
among  other  things,  that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  law  or  denied  the  equal  protection  of  the 
laws,  and  the  State  Constitution,  (Art.  I,  §  6),  has  a  somewhat 
similar  provision  that  no  person  "  shall  be  deprived  of  life^ 
liberty  or  property,  without  due  process  of  law  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 
The  fact  that  the  cost  of  the  public  improvement  is  to  be  borne 
by  a  party  primarily  benefited  does  not  condemn  it  It  has  been 
held  that  the  only  restriction  upon  the  Legislature  in  levying  a 
tax  is  that  it  must  be  reasonable  and  not  arbitrary  or  discrim- 
inating and  the  latter  to  make  a  tax  invalid  must  be  held  to  be  an 
unjust  discrimination  between  classes  and  does  not  apply  where 
all  persons  and  property  in  the  same  class  are  treated  alike. 

People  V.  Beardon,  184  N.  T.  431. 
Nical  V.  Ames,  178  U.  S.  609. 

The  classification  must  not  depend  upon  accident  but  must  have 
a  reasonable  basis. 

People  v.  Nensching,  187  N.  Y.  8. 

A  tax  upon  a  conmiuiiity  or  upon  a  class  must  be  according  to 
some  rule  of  apportionment  and  the  right  to  apportion  like  that  of 
taxation  is  vested  in  the  Legislature.  The  Legislature  may  create 
a  district  tax  or  class  of  lands  or  persons  benefited,  to  be  designated 
by  public  agents.  The  fact  that  actual  injustice  is  sometimes  done, 
that  the  resulting  benefits  are  not  equivalent  to  the  amount  of  the 
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tax  or  assessment,  is  not  a  matter  for  judicial  inquiry  but  concerns 
the  l^slature  alone. 

People  V.  Mayor,  etc.,  of  the  City  of  Brooklyn,  4  N".  T. 

419. 
Maiier  of  Keeney,  194  N.  Y.  281. 
Potter^s  Dwarris  on  Statutes  and  Constitutions,  page 

418. 
Michigan  Central  Railroad  v.  Powers,  201  TJ.  S.  245. 
Ootting  v.  Kansas  City  Stock  Yards  Co.  et  al.,  183 

U.  S.  79. 

The  L^slature  may  commit  the  ascertainment  of  the  amount 
of  the  tax  and  the  class  of  lands  to  bear  the  burden  to  the  judg- 
ment of  commissioners  provided  the  owners  have  an  opportunity 
to  be  heard  upon  the  question  whether  their  lands  are  benefited  or 
not. 

Spencer  v.  Merchant,  125  TJ.  S.  345. 

In  Denham  v.  County  Commdssioners,  108  Mass.  202,  an  assess- 
ment for  the  whole  cost  of  opening  a  road  was  made  against  the 
party  to  whose  house  the  road  led.  The  court  sustained  such  assessr 
ment  saying  that  the  improvement  was  public  since  any  who 
chose  might  go  thei*e  as  on  any  highway  and  that  since  the  private 
owner  at  the  end  of  the  road  was  specially  benefited,  it  was  reason- 
able and  proper  that  he  should  pay  the  whole,  or  part,  of  the  land 
damages  caused  by  the  opening. 

Accepting  the  law  as  valid  and  constitutional  on  other  grounds, 
it  follows  that  provision  for  paying  for  the  improvement  as  stated 
in  the  act  was  proper.  The  classification  seems  a  well  defined  one 
based,  not  upon  accident,  but  upon  reason,  and,  however  the 
improvement  is  managed,  the  owners  of  hydraulic  power  are  prob- 
ably the  ones  receiving  the  most  immediate  benefit  and  are  logi- 
cally the  ones  who  should  bear  the  greatest  part  or  all  of  the  cost. 
There  is  no  lack  of  uniformity,  as  the  rule  for  determining  the 
amount  is  the  same  for  all  within  the  class,  and  the  discretion  of 
the  commissioners  is  conclusive  on  the  amount  to  be  borne  by  each 
so  long  as  there  is,  as  provided  by  the  statute,  an  opportunity  to 
•be  heard  on  the  question  whether  their  lands  are  benefited.    If  the 
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assessment  for  the  original  cost  of  the  improvement  was  valid,  it 
is  evident  that  a  yearly  assessment  for  maintaining  the  same 
based  upon  the  same  principles  is  also  proper  and  must  be  upheld. 

It  seems  from  an  examination  thereof  that  the  act  of  1865  under 
which  the  improvement  was  made  was  constitutional  and  valid  and 
that  the  property  taken  pursuant  thereto  belongs  to  the  state. 

Should  there  be  any  doubt  as  to  the  constitutionality  of  the  act 
at  the  time  it  was  passed,  there  seems  to  be  a  further  conclusive 
reason  why  the  courts  would  now  support  its  validity.  This  is  the 
practical  construction  of  it  by  those  for  whom  the  law  was  enacted 
and  by  the  public  agents  who  have  carried  out  its  provisions.  The 
practical  construction  of  a  law  by  those  for  whom  it  was  enacted 
or  by  public  oflScers  who  had  the  duty  of  enforcing  it,  acquiesced  in 
for  a  long  period,  has  great  weight  in  a  construction  thereof. 

Matter  of  City  of  New  York,  217  N.  T.  1. 
People  ex  rel,  Williams  v.  Dayton,  55  N.  Y.  367. 
People  V,  Home  Inswrance  Co.,  92  N.  T.  337. 
People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  367. 
Orimmer  v.  Tenement  House  Department  of  the  City 

of  New  York,  205  N.   Y.   549,  and  cases  cited 

therein. 

For  over  fifty  years  the  improvement  has  been  maintained  pur- 
suant to  the  terms  of  the  act.  Commissioners  have  been  appointed 
who  have  held  hearings,  made  reports  and  represented  the  enter- 
prise generally  and  no  question  has  been  raised  as  to  the  validity 
of  the  statute.  In  short,  so  far  as  I  can  find,  through  the  many 
years  of  its  existence  embracing  numerous  legislative  enactments 
affecting  it,  no  question  has  been  raised  as  to  its  constitutionality. 
The  Legislature  has  several  times  amended  it  and  has  often  passed 
special  appropriation  acts  affecting  the  improvement.  If  it  is 
unconstitutional,  then  undoubtedly  the  various  similar  river 
improvement  acts  passed  at  about  the  same  time  to  improve  the 
Grass  river,  (L.  1869,  ch.  83),  Eaquette  river,  (L.  1869,  ch.  90), 
and  other  streams,  are  also  invalid.  They  are  practically  identi- 
cal with  the  one  here  under  consideration.  I  am  unable  to  find  that 
any  question  in  connection  with  them  has  ever  arisen. 

I  have  no  doubt  that  the  courts  would  decide,  should  occasion 
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offer,  that  the  act  could  not  be  assailed,  but,  should  the  statute  be 
held  invalid,  there  is  no  doubt  that  the  property  taken  pursuant 
thereto  belongs  to  the  state.  As  has  been  said,  there  is  no  theory 
upon  which  the  improvement  could  have  been  made  through  the 
sovereign  right  of  eminent  domain  except  that  it  was  a  public 
improvement  As  a  consequence,  every  act  done  thereunder  if 
valid  at  all,  was  an  attempt  to  carry  out  that  purpose.  The 
improvement  was  completed  over  fifty  years  ago  and  the  use  and 
occupation  for  the  purposes  authorized  by  the  act  have  been  con- 
tinuous ever  since.  The  possession  of  the  state  has  been  exclusive, 
continuous,  adverse  and  under  color  of  title  during  that  period 
and  it  has  therefore  acquired  title  by  adverse  possession  to  all  the 
property  included  within  the  limits  of  the  improvement  as  it  is 
more  particularly  shown  upon  a  map  made  and  filed  in  the  St. 
Lawrence  County  Clerk's  Office,  as  directed  by  the  act,  at  about 
the  time  the  property  was  taken.  Title  can  be  acquired  by- 
adverse  possession  either  by  an  individual  or  by  the  state  for  the 
use  of  the  public. 

Eldridge  v.  City  of  Bmghamton,  120  N.  Y.  309. 
PiUsbury  v.  Brown,  19  Atlantic  858. 
OmaJia  £  R.  V.  By.  Co.  v.  Bickards,  57  N.  W.  739. 
Mobile  &  Gerard  B.  B.  Co.  v.  CogsUll,  85  Ala.  456. 
OogsUll  V.  Mobile  &  Gerard  B.  B.  Co.,  92  Ala.  252. 
Hargis  v.  Kansas  City,  etc..  By.  Co.,  100  Mo.  210. 

The  Binghamton  case  was  an  action  of  ejectment  to  recover 
possession  of  a  parcel  of  land  within  the  defendant's  corporate 
limits  and  formerly  part  of  the  Chenango  canal.  The  plaintiff 
raised  a  question  as  to  the  constitutionality  of  the  Canal  Act  under 
which  the  land  was  taken,  on  the  ground  that  it  did  not  provide 
for  compensation  by  the  payment  of  money.  The  court  did  not 
pass  upon  this  question  but  decided  the  case  against  the  plaintiff 
on  the  ground  of  adverse  possession.  At  page  314,  Mr.  Justice 
Vann  writing,  it  says: 

"  For  more  than  forty  years,  the  state  was  in  the  actual 
possession  and  occupation  of  the  premises,  claiming  to  own 
them  under  its  statutes  and  the  acts  of  its  officers  pursuant 
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thereto.  The  original  entry,  ajs  well  as  the  continued  posses- 
gion  thereafter,  wa«  under  the  claim  of  absolute  title,  such  as 
the  statute  purported,  in  terms,  to  confer." 

And  again  at  page  315: 

"  Every  act  of  the  state,  through  its  agents,  in  construct- 
ing, maintaining  and  operating  the  canal  over  this  land,  being 
done  under  the  authority  of  said  statute,  was  an  assertion  of 
its  claim,  which  so  far  as  appears  was  never  disputed  until 
long  after  the  period  of  limitation  provided  by  law  had 
expired.  (Code  Civ.  Pro.,  §§  365^414;  Code  Pro.,  §  78; 
2  R  S.  (3d  ed.)  293,  294.)  Under  these  circumstances,  we 
think  that  the  title  of  the  state  became  complete  through 
adverse  possession,  independent  of  the  right  actually  acquired 
by  the  proceedings  in  condemnation." 

In  Omaha  &  R.  V.  Ry,  Co,  v.  Richards,  cited  above,  decided 
by  the  Supreme  Court  of  Nebraska,  it  was  held  that  where  a 
railroad  company  took  possession  of  real  estate  without  color  of 
title,  its  occupation  for  the  full  period  of  the  statute  of  limitation 
only  gave  it  title  to  the  part  actually  occupied  but  that  where  it 
took  possession  following  proceedings  to  condemn,  it  went  in  with 
color  of  title  and  its  possession  must  be  considered  as  co-extensive 
with  the  tract  described  in  the  instrument  under  which  such 
possession  was  claimed. 

In  the  CogsbUl  case,  reported  in  85  Ala.  456,  it  was  said: 

"  The  condemnation  proceedings  in  the.  Comrs.  Court  of 
Russell  county,  even  though  invalid  for  irregularities  of  pro- 
cedure, certainly  constituted  color  of  title,  under  which  the 
defendant  company  adversely  held  the  premises  in  contro- 
versy for  more  than  ten  years." 

Therefore  the  Court  decided  the  company  had  acquired  title  by 
adverse  possession.  In  the  other  Cogsbill  case,  which  was  another 
appeal  in  the  same  mater,  it  was  said,  at  page  253 : 

"  Possession  taken  after  the  acquisition  of  color  of  title  is 
to  be  referred  thereto,  and  is  to  be  construed  as  co-extensive 
with  the  boundaries  described  in  the  instrument  or  record 
constituting  such  color  of  title." 

Digitized  by  VjOOQIC 


78  Opinions  of  the  Attokney-Gbneral 

And  again  on  the  same  page: 

^'And  aB  possession  of  part  of  a  tract  under  color  of  title  is, 
in  law,  so  far  at  least  as  such  result  is  not  precluded  by 
another's  actual  adverse  occupancy,  to  be  regarded  as  actual 
possession  of  the  entire  tract  described  in  the  possessor's 
defective  muniment,  the  defendant's  possession  and  claim 
since  1869  must  be  treated  as  covering  the  land  in  question 
and  as  having  continued  for  such  a  length  of  time  as  to  bar 
any  right  of  the  plaintiff,  who  as  to  the  land  involved  in  the 
suit,  has  had  no  possession  sufficient  to  maintain  ejectment 
since  she  was  ousted  during  the  war." 

Aln  examination  of  these  authorities  can  leave  no  doubt  that  the 
State  in  the  present  case  is  possessed  of  the  title  to  the  land  taken 
for  the  improvement.  A  part  of  the  land  was  taken  by  condemna- 
tion proceedings  direct  and  a  part  through  agreement  with  the 
owners,  but  this  is  immaterial  as  it  was  all  acquired  by  virtue  of 
the  authority  conferred  by  the  act  and  secured  color  of  title 
therefrom. 

A  search  of  the  public  records  discloses  the  fact  that  all  or  the 
greater  part  of  the  lands  in  question  were  sold  in  1877  to  the 
State  for  unpaid  taxes  for  the  years  1866  to  1870  inclusive,  and 
were  again  sold  and  bought  in  by  the  State  at  the  tax  sale  of  1881 
and  a  portion  was  sold  at  the  tax  sale  of  1885  and  the  deed  to 
the  State  therefor  executed  in  April,  1890.  I  am  satisfied,  how- 
ever, that  the  assessment  of  these  taxes  and  the  sales  thereunder 
could  have  no  bearing  on  the  question  here  discussed.  Being  at 
all  times  State  land,  any  State  tax  against  it  would  be  absolutely 
void.  By  chapter  280  of  the  Laws  of  1886,  the  local  authorities 
were  authorized  to  tax  forest  lands  in  forest  preserve  counties. 
Prior  to  that  time  State  lands,  of  any  kind  whatever,  could  not  be 
taxed.  This  act  with  some  changes,  is  now  section  22  of  the  Tax 
Law  and  at  no  time  since  the  taxing  of  State  lands  by  the  local 
authorities  has  been  permitted,  has  there  been  power  to  sell  for 
failure  to  pay  the  tax.  The  only  method  of  satisfaction  of  the 
taxes  is  that  provided  for  by  section  80  of  the  Tax  Law  which 
allows  the  State  Treasurer  to  credit  the  State  tax  back  to  the  county 
in  payment  of  county  taxes  due  the  State.    In  view  of  these  facts 
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it  must  be  accepted  that  the  tax  sales  referred  to,  so  far  as  this 
property  is  concerned,  were  absolutely  void. 

Assnming  that  chapter  505  of  the  Laws  of  1865  is  unconstitu- 
tional, it  is  still  evident  that  the  State  owns  the  complete  improve- 
ment for  the  reasons  already  stated  and  the  only  practical  result 
of  such  a  position,  would  be  that  the  commissioners  and  others 
holding  positions  under  them  would  be  without  authority  or  license 
to  carry  on  their  duties.  This  would  leave  the  property  to  be 
disposed  of  by  the  Legislature  or  within  the  full  control  of  the 
Conservation  Commission.  As  I  am  convinced  that  the  act  must 
now  be  held  valid,  it  is  of  no  concern  which  of  the  above  would 
under  sueh  circumstances  have  control. 

Having  determined  that  the  improvement  must  be  sustained  as 
a  public  act  within  the  power  of  the  L^islature  to  authorize,  the 
further  question  of  the  extent  of  the  control  thereof  by  the 
Hydraulic  Commissioners  becomes  pertinent. 

In  1885  the  Forest  Preserve  was  created  by  statute,  namely 
chapter  283  of  the  Laws  of  1885.  It  embraced  "  all  lands  now 
owned  or  which  may  hereafter  be  acquired  by  the  State  of  New 
York",  within  certain  counties,  including  St.  Lawrence.  This 
Forest  Preserve  area  was  further  extended  by  later  legislation. 
(Laws  of  1887,  ch.  689;  Laws  of  1893,  ch.  332.) 

By  chapter  707,  Laws  of  1892,  the  Forest  Commission  was 
given  the  care,  custody  and  control  of  the  Forest  Preserve.  In  1894 
there  was  added  to  the  State  Constitution,  to  become  effective 
January  1,  1895,  a  provision  (Art.  VII,  §  7)  providing: 

"  The  lands  of  the  State,  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve  as  now  fixed  by  law,  shall 
forever  be  kept  as  wild  forest  lands.  They  shall  not  be 
leased,  sold  or  exchanged  or  be  taken  by  any  corporation, 
public  or  private,  nor  shall  the  timber  be  sold,  removed  or 
destroyed." 

A  literal  reading  of  the  law  would  clearly  include  the  lands 
here  under  discussion  as  well  as  all  other  State  lands,  regardless 
of  the  original  purpose  of  their  acquisition,  within  the  counties 
designated,  not  expressly  excepted  and  ipso  facto  make  them  sub- 
ject by  plain  and  unambiguous  language  to  the  stringent  rules 
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prescribed  by  the  law  and  the  subsequent  constitutional  provision 
affecting  the  Forest  Preserve.  The  causes  resulting  in  the  passage 
of  the  acts  and  constitutional  provision  referred  to,  are  too  well 
understood  to  require  extended  discussion.  Suffice  it  to  say,  that 
the  decreasing  supply  of  wild  game,  the  necessity  for  health  and 
pleasure  resorts  and  the  conservation  of  the  water  supply  of  the 
many  large  lakes  and  streams  in  the  area  affected,  made  such 
legislation  advisable  and  necessary  for  the  public  good  and,  of 
course,  all  projects  in  any  way  affected  by  such  legislation  must  be 
considered  with  respect  to  the  importance  of  the  public  utility- 
intended  to  be  conserved  by  such  safeguards. 

In  1912  the  State  Historian  requested  the  Attorney-General  to 
render  an  opinion  on  the  question  as  to  whether  or  not  the  Lake 
George  Battle  Ground  Park,  having  been  acquired  by  the  State 
under  a  special  act  (chapter  391  of  the  Laws  of  1900),  inconsist- 
ent with  its  use  as  Forest  Preserve  lands,  became,  immediately 
upon  its  acquisition,  subject  to  the  constitutional  provision  relat- 
ing to  the  Forest  Preserve.  After  saying  that  a  construction  hold- 
ing that  such  lands  came  within  the  constitutional  provision  was 
untenable,  the  Attorney-General  (Attorney-General's  Opinions  of 
1912,  page  107)  says: 

"  I  think  where  the  statute  authorizing  the  purchase  of 
lands  for  the  State,  plainly  indicated  that  such  land  is  to  be 
used  for  a  definite  purpose  which  is  inconsistent  with  its  Uv^e 
as  wild  forest  lands,  where  such  purpose  is  one  which  the 
State  had  for  many  years  previous  to  the  enactment  of  the 
law  defining  the  forest  preserve  recognized  as  necessary  or 
proper  in  promoting  the  ends  of  government,  that  the  pro- 
visions of  law  defining  the  forest  preserve  should  not  be  held 
to  apply  so  as  to  bring  it  within  the  constitutional  provisions 
relating  to  the  forest  preserve." 

At  time  the  land,  under  discussion  in  that  opinion,  was  taken 
the  constitutional  provision  relating  to  the  forest  preserve  had 
been  in  force  for  five  years,  while  the  improvement  here  in  ques- 
tion had  been  completed  and  in  operation  as  a  public  enterprise 
nearly  thirty  years  prior  to  the  adoption  of  article  VII,  section 
7,  of  the  State  Constitution,  and  about  twenty  years  prior  to  any 
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legislation  on  forest  preserve  matters.  The  present  case  is  clearly 
one  where  the  necessi^  for  this  special  public  enterprise  had 
been  recognized  for  many  years  prior  to  the  creation  of  the  Forest 
Preserve  and  the  reasoning  of  said  opinion  applies. 

In  1908  the  Court  of  Appeals  decided  the  case  of  People  v. 
Fischevj  190  N.  Y.  468.  This  was  a  trespass  action  brought 
pursuant  to  the  Forest,  Fish  and  Game  Law.  The  land  conditions 
were  somewhat  similar  to  those  under  consideration.  Defendant 
Fisher  was  the  owner  of  a  large  parcel  of  land  taken  for  canal  pur- 
jxjses.  She  filed  two  claims  in  the  Court  of  Claims  based  on  two 
separate  takings  and  judgments  in  her  favor  were  entered  and  paid. 
In  one  case  for  land  and  water  taken,  and  "  permanently  appro- 
ipriated  "  and  in  the  other  for  damage  to  lands  and  "  for  per- 
manent appropriation."  The  portion  of  the  land  taken  lying 
l)etween  the  flow  line  of  the  reservoir  constructed  by  the  State 
and  the  line  laid  down  as  the  limits  of  the  appropriation  had  never 
been  availed  of  by  the  State  and  was  not  in  active  use.  In  1905 
and  long  subsequent  to  the  appropriation,  the  defendant  entered 
upon  this  strip  of  land  and  cut  1,035  trees  and  removed  them 
therefrom.  The  trespass  action  was  the  result.  The  defendant 
maintained  that  the  State  appropriated  only  a  continuous  easement 
for  the  uses  contemplated  and,  therefore,  that  her  act  in  remov- 
ing timber  was  justified  and  further  instisted  that,  in  any  event, 
the  lands  were  not  within  the  forest  preserve  and  therefore  the 
action  brought  pursuant  to  the  Forest,  Fish  and  Game  Law,  could 
not  be  sustained.  In  discussing  this  question,  the  court.  Justice 
Chase  writing,  at  page  480,  says: 

"  The  language  of  the  statute  thus  specifying  the  lands 
which  are  included  within  the  forest  preserve  is  clear  and 
definite  and  does  not  in  itself  require  construction.  Its  plain 
and  positive  language  is  made  even  more  certain  by  the  fact 
that  some  exceptions  are  stated  therein.  It  is  suggested  that 
serious  trouble  and  inconvenience  may  arise  if  lands  owned 
by  the  state  within  the  boundaries  of  the  forest  preserve  but 
not  specially  purchased  and  held  as  wild  forest  lands  are 
treated  as  a  part  of  the  forest  preserve.  The  questions  that 
may  arise  about  lands  owned  by  the  state  within  the 
boundaries  of  the  forest  preserve,  but  which  are  now  devoted 
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or  which  it  may  be  desirable  to  devote  to  purposes  other  than 
as  wild  forest  lands,  may  be  left  for  solution  when  they 
arise. 

The  lands  upon  which  the  trees  were  cut  are  wild  forest 
lands  owned  by  the  state  within  the  forest  preserve,  and 
although  acquired  pursuant  to  the  statutes  relating  to  the 
canals  and  works  belonging  to  the  state  connected  with  the 
canals,  were  acquired  for  purposes  and  objects  directly  con- 
nected with  the  forest  preserve  and  the  preservation  and 
supply  of  water  in  the  streams  leading  from  the  forest 
preserve. 

The  lands  in  question  are  not  only  owned  by  the  state,  but 
their  retention  as  wild  forest  lands  is  within  the  spirit  as 
well  as  the  letter  of  the  statute  creating  and  defining  the 
preserve.  The  control  of  such  forest  lands  should  be  and  is 
with  the  forest,  fish  and  game  Commission  and  the  action 
was,  therefore,  properly  brought  pursuant  to  the  Forest,  Fish 
and  Game  Law.'^ 

The  court  expressly  disclainua  any  intention  of  determining 
the  question  of  conflicting  jurisdiction  between  State  departments 
involving  the  use  of  State  lands  within  the  Forest  Preserve  which 
are  now  devoted,  or  in  the  future  it  might  be  desirable  to  devote^ 
to  any  uses  other  than  as  wild  forest  lands. 

It  does  not  hold  that  the  lands  in  that  case  were  Forest  Preserve 
lands  for  all  the  purposes  incident  to  forest  preserve  uses  and 
control  and  did  not  say  anything  more  than  that  in  that  particular 
case  they  were  within  the  control  of  the  Forest,  Fish  and  Game 
Commission,  so  far  as  necessary  to  support  the  action  and  this 
only  after  having  expressly  stated  that  any  question  as  to  con- 
flicting jurisdiction  between  State  departments  over  lands  in 
the  Forest  Preserve  was  left  for  solution  when  it  arose. 

In  an  opinion  of  the  Attorney-General  for  1018,  page  191,  a 
question  of  conflicting  jurisdiction  between  the  State  Depart- 
ment of  Public  Works  and  the  Conservation  Commission  was  dis- 
cussed and  it  was  held  there  were  constitutional  barriers  which 
would  prohibit  the  transfer  of  supervision  and  control  from  one 
to  the  other. 
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That  phase  of  the  question  does  not  exist  here  and,  theretore, 
that  opinion  is  not  controlling  in  the  present  case.    The  question 
is  whether  land,  taken  pursuant  to  a  special  act  and  managed  for 
years  as  directed  by  it,  for  a  public  purpose  stated  therein,  through 
public  agents,  becomes  a  part  of  the  Forest  Preserve  by  virtue 
of  the  enactment  of  the  Forest  Preserve  legislation  and  the  con- 
stitutional provision  above  referred  to.     If  this  be  so,  all  State 
projects  provided  for  by  the  Legislature  operating  on  wild  forest 
lands  in  the  Forest  Preserve  area  and  not  expressly  excepted  from 
the  effect  of  the  Conservation  Law,  must  be  treated  as  Forest 
Preserve  lands.     It  follows  as  well,  that  the  State  could  not  in 
the  future  through  its  L^islature,  provide  for  any  special  and 
distinct  public  enterprise  which  requires  the  taking  of  wild  forest 
lands  in  the  Forest  Preserve  counties  without  having  such  act 
immediately  nullified  by  the  Forest  Preserve  Law  and  the  con- 
stitutional provision.     Under  such   a  literal   construction,   the 
forest  land  taken  for  the  use  of  the  State  School  of  Forestry  at 
Syracuse  University  would,  undoubtedly,  be  transferred  to  the 
Forest  Preserve  and  the  object  for  which  it  was  taken  be  defeated. 
Other  similar  examples  might  easily  be  cited.     To  follow  such  a 
narrow  construction  would  be  laying  down  a  dangerous  precedent 
which,  if  followed,  would  cripple  the  State  in  many  of  its  import- 
ant public  activities.     The  flowed  lands  in  question  and  the  bed 
of  the  reservoir  were  taken  for  a  particular  public  use  and  until 
1899  were  used  to  their  full  extent  for  that  purpose.     It  was 
clearly  a  purpose  provided  for  by  the  Legislature  acting  within 
its  powers  and  discretion  for  a  special  and  determined  public 
benefit;  local  in  character  and  although  it  is  conceded  that  the 
purposes  defined  are  similar  in  many  ways  to  those  carried  out 
by  the  Conservation  Commission  in  connection  with  the  State 
preserve,  I  can  see  no  reason  to  hold  that  the  land  so  taken  has 
become  Forest  Preserve  land  within  the  meaning  of  the  Con- 
stitutional provision  and  the  Foresrt;  Preserve  statutes  or  that  the 
special  State  Commissioners  appointed  to  carry  on  the  enterprist 
have  been  and  are  now  acting  without  authority.     There  can  be 
no  question  that  all  property  taken  to  keep  the  dam  at  the  level 
established  by  the  lowering  in  1899,  is  entirely  within  the  care, 
custody  and  control  of  the  hydraulic  commissioners  and  not  the 
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Conservation  Commission.  What  effect  did  the  lowering  of  the 
dam  one  foot  in  1899  have  with  r^ard  to  the  control  of  the  belt 
of  land  formerly  flowed  but  for  the  time  not  in  use  for  the  pur- 
poses for  which  the  property  was  taken  ?  The  lowering  was  not 
intended  to  be  permanent  but  was  for  the  purposes  of  economy. 
It  was  in  no  sense  a  permanent  abandonment.  In  1916  the  new 
concrete  dam  was  erected,  it  was  raised  to  a  height  of  nine  inches 
lower  than  the  original  dam  and  provision  was  made  to  use  "  flash- 
boards  "  to  bring  the  dam  to  the  original  level  when  necessary. 
When  the  "  flashboards  "  are  not  in  use  there  will  still  be  a  belt 
of  land,  subject  to  flow  when  needed  but,  for  the  time  being,  not 
under  water.  I  am  of  the  opinion  that  the  lowering  of  the  dam 
in  1899  in  no  way  deprived  the  hydraulic  commission  of  the  right 
to  again  raise  the  water  to  the  former  level  when  necessary  to 
carry  out  the  public  purposes  for  which  the  improvement  was 
made. 

Section  66  of  article  III  of  part  I  of  chapter  9  of  the  Revised 
Statutes  of  1899,  being  a  part  of  the  Public  Lands  Law,  defines 
unappropriated  lands,  as  follows: 

''  The  lands  belonging  to  the  common  school  fund,  all 
escheated  lands  and  all  other  lands  belonging  to  the  state 
which  are  not  directed  by  law  to  be  kept  for  or  applied  to, 
any  specific  purpose  shall  be  deemed  unappropriated  lands 
within  the  meaning  of  this  title." 

To  make  this  strip  of  land  a  part  of  the  Forest  Preserve  it  must 
be  held  that  when  the  dam  was  lowered  the  land  was  abandoned 
and  became  unappropriated  State  land.  Such  was  clearly  not 
the  cajse.  It  was  still  subject  to  the  original  designated  special 
use  when  needed. 

The  lands  here  in  question,  like  those  discussed  in  the  Fisher 
case,  "  were  acquired  for  purposes  and  objects  directly  connected 
with  the  forest  preserve  and  the  preservation  and  supply  of  water 
in  the  streams  leading  from  the  forest  preserve."  Both  commis- 
sions are  working  to  a  common  end  and  for  a  common  purpose 
but  the  powers  of  the  hydraulic  commission  are  particularly 
restricted  to  the  work  for  which  it  was  created  and  it  is  not  well 
equipped  to  handle  the  more  general  problems  that  arise  in  con- 
nection with  forest  land  outside  its  particular  province.     The 
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Conservation  Commission  is  undoubtedly  better  able  to  protect 
the  intei-ests  of  the  State  in  the  lands  in  question  until  they  are 
needed  for  the  particular  improvement. 

An  examination  of  section  50  of  the  Conservation  Law  further 
confirms  my  view  of  the  relative  authority  of  the  two  commls* 
sions  in  connection  with  the  property.  Said  section,  after  stating 
that  "  The  commission  shall,  for  the  purpose  of  carrying  out  the 
provisions  of  this  article,  have  the  following  power,  duty  and 
authority;^'  by  subdivision  8  added  by  chapter  451  of  the  Laws 
of  1916,  provides:  "Examine  the  forest  lands  under  the  charge 
of  the  several  state  institutions,  boards  or  other  management  for 
the  purpose  of  advising  and  co-operating  in  securing  proper  forest 
management  of  such  lands/' 

It  is  evident  that  the  Legislature  considered  the  Conservation 
Commission  the  logical  body  to  aid  other  State  departments  in 
their  forest  problems  whether  the  lands  in  question  was  Forest 
IPreserve  lands  or  not.  It  would  seem  unusual  if  two  State 
agencies,  working  for  a  common  purpose,  could  not  agree  on  some 
practical  scheme  for  caring  for  the  property  to  subserve  the  best 
interests  of  the  people  of  the  State. 

The  situation  with  relation  to  the  dam  lot,  so-called,  being 
the  eighty  acre  parcel  taken  pursuant  to  section  5  of  chapter  505 
of  the  Laws  of  1865,  which  provides:  "  If  they  (i.  e.,  the  com 
missioners)  decide  to  erect  a  dam,  they  shall  cause  a  survey  and 
map  to  be  made  of  the  said  lake  and  of  the  lands  around  the  same 
which  will  be  overflowed,  or  be  liable  to  be  overflowed  by  a  dam 
of  such  height  as  they  shall  deem  necessary  to  erect  And  also 
of  any  lot  or  parcel  of  land  which  they  may  deem  necessary  to 
take  for  the  purpose  of  a  dwelling  place  for  the  gate  keeper,  and 
for  a  highway  to  their  works;"  is  altogether  different.  The  act 
provided  that  the  lot  taken  for  the  roadway  to  the  works  and  for 
the  dwelling  place  for  the  gate  keeper  should  be  such  as  the  com- 
missioners deemed  necessary.  So  long  as  the  commissioners  acted 
within  the  bounds  of  reason  their  discretion  could  not  be 
questioned.  The  dam  and  its  appurtenances,  as  well  as  the  gate 
keeper's  house  and  out  buildings  are  located  upon  the  eighty-acre 
parcel.  The  gate-keeper  has  cut  wood  and  timber  thereon  for  his 
own  use  and  cultivates  a  part  of  it.  For  some  years  the  gate 
keeper  only  received  $200.    Undoubtedly  the  use  of  this  parcel  of 
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land  was  a  very  material  indaoement  to  him  to  remain  tliere  and 
furnished  a  legitimate  means  of  partial  remuneration  for  his 
services  without  increasing  the  assessment  on  those  taj^ed  to  main- 
tain the  reservoir.  It  should  be  borne  in  mind  that  the  land  at 
this  location  was  of  little  value  when  the  dam  was  built  and  thai 
some  inducement  must  have  been  provided;  greater  than  the  small 
amount  of  money  he  received,  to  secure  the  services  of  a  man  to 
care  for  the  dam  in  this  isolated  spot.  It  would  seem  that  the 
commissioners  acted  within  the  reasonable  exercise  of  their  dis- 
cretion in  taking  this  parcel  for  the  purposes  menticmed  and  that 
it  could  not  now  be  said  that  a  part  of  it  is  unnecessary.  This 
being  bo,  it  follows^  as  a  matter  of  course,  that  all  of  it  is  now 
necessary  and  incident  to  the  management  of  the  reservoir.  There 
has  been  no  change  to  indicate  that  any  less  land  is  required 
now  than  formerly  and  unless  the  commissioners  abused  the  dis- 
cretion conferred  upon  them  for  the  purposes  of  making  the 
selection,  and  I  find  nothing  to  indicate  that  they  did,  it  is  not  the 
privil^e  of  anyone  to  substitute  his  judgment  upon  the  question, 
when  the  Legislature  clearly  conferred  upon  them  the  right  to 
use  their  own.  I  am  satisfied  tiiat  the  exercise  of  their  discretion 
cannot  now  be  challenged  and,  as  already  stated,  if  the  parcel  was 
ever  needed,  there  has  been  nothing  to  change  conditions  and  it 
must  still  be  held  to  be  a  necessary  adjunct  of  the  enterprise.  The 
control  of  the  Hydraulic  Commission  reasonably  extends  to  the 
whole  of  this  lot  for  the  purposes  of  carrying  on  the  improvement. 

It  would  appear  that  summer  cottages  on  this  lot  could  not  Ih. 
justified  as  in  any  way  necessary  to  the  improvement  but  this 
is  a  question  with  which  the  Conservation  Commission  can  have 
no  concern.  The  lot  is  within  the  control  of  the  Hydraulic  Com- 
mission and  it  must  be  presumed  that  as  public  agents  they  will 
do  their  duty.  Should  a  question  at  any  time  arise  in  regard 
thereto  there  is  an  ample  remedy  for  their  failure  to  do  so.  Thev 
are  liable,  as  is  any  other  public  agent,  for  malfeasance  or  mis- 
feasance in  office  and  recourse  may  be  had  to  their  bonds  executed 
in  favor  of  the  people  filed  in  the  county  clerk's  office  pursuant 
to  the  statute. 

If,  in  the  judgment  of  the  Legislature,  this  project  can  be  con- 
trolled to  better  advantage  by  the  Conservation  Commission  than 
by  the  officials  appointed  pursuant  to  the  act,  the  remedy  is  obvious. 
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Property  held  for  public  use  and  subject  to  a  public  trusty  as  this 
iS;  may  be  taken  from  one  public  agent  and  transferred  to  anodier 
by  act  of  the  Legislature.  This  simply  amounts  to  an  appropria- 
tion to  another  public  use. 

Higginson  v.  Slattery,  212  Mass  583;  99  K  S.  528. 
Darltngtan  v.  Mayor,  etc.,  of  New  York,  31  N.  Y. 

164. 
The  People  v.  Kerr,  et  al.,  27  N.  Y.  188. 
The  People  ex  rd.  Palmer  v.  Travis,  228  N.  Y.  160 

The  Legislature  can  transfer  the  improvement  to  the  control  of 
any  other  State  department  whenever  it  sees  fit  to  do  so. 

I  am  of  the  opinion  that  the  title  to  all  of  the  land  taken  pur- 
suant to  chapter  505  of  the  Laws  of  1865,  is  now  vested  in  the  State 
of  New  York;  that  it  is  not  a  part  of  the  Forest  Preserve  but 
that  the  part  of  the  improvement  now  in  use,  including  the  eighty 
acre  lot,  commonly  called  the  dam  lot,  is  within  the  supervision, 
custody  and  control  of  the  Hydraulic  Commission  and  die  remain- 
ing portion  is  within  the  jurisdiction  of  the  Conservation  Com- 
mission as  the  most  appropriate  department  to  protect  the  State's 
interests  therein  until  such  time  as  it  may  be  needed  for  the  pur- 
poses to  which  it  was  dedicated. 

Dated  February  27,  1920. 

CHAELES  D.  NEWTON, 

Attorney-General. 
To  Hon.  Gboboe  D.  Pbatt,  Conservation  Commissioner. 


Tax  Law,  SEcnoN  261.    Iwnatictrr  on  Mcatoaob  Tax  MomEYs. 

The  interest  received  by  county  officers  on  mortgage  tax  moneys  in 
their  hands  should  be  distributed  in  the  same  proportions  as  the 
principal. 

Inquiry 
When  moneys  collected  for  mortgage  taxes  under  Article .  XI 
of  the  Tax  Law  are  deposited  at  interest  pending  distribution 
tinder  section  261  thereof,  is  the  State  entitled  at  the  time  of 
such  distribution  to  any  of  the  interest  so  earned  ? 

Opinion 

S'ection  261  of  the  Tax  Law  provides  for  the  payment  to  the 
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coimty  treasurer  by  the  recording  officer  of  moneys  received  for 
mortgage  taxes  (except  where  an  apportionment  under  section 
260  is  pending,  etc.)  on  the  first  day  of  each  month,  and  further 
provides  that  the  county  treasurer  shall  on  the  first  day  of 
January,  April,  July  and  October  in  each  year,  after  having 
deducted  the  necessary  expenses  of  his  office  provided  in  section 
262,  transmit  one  half  of  this  net  amount  to  the  State  Treasurer. 

The  suggestion  is  made  that  it  would  seem  doubtful  whether 
any  portion  of  the  mortgage  tax  money  is  the  property  of  the 
State  until  the  first  day  of  the  quarter  when  it  is  turned  over, 
and  that  therefore  the  State  is  not  entitled  to  any  of  the  interest 
which  it  may  have  earned  theretofore.  I  cannot  accept  this 
suggestion.  If  the  State's  share  of  the  money  is  not  the  property 
of  the  State  until  paid  to  the  State  Treasurer,  whose  property 
is  it  ?  It  is  not  the  property  of  the  county  merely  Tjecause  it  is 
in  the  possession  of  the  county  treasurer  any  more  than  moneys 
paid  into  court  by  private  litigants  and  held  pendente  lUe  by 
county  officers  is  the  property  of  the  county.  Nor  is  it  the  prop- 
erty of  the  county  treasurer. 

The  county  officers  handling  mortgage  tax  moneys,  act,  until 
distribution  between  State  and  county,  as  officials  of  the  State 
rather  than  of  the  county. 

"  The  fund  until  distributed  was  under  the  management 
and  control  of  the  State." 

(People  ex  rel  Frost  v.  Woodhwnf,  213  N.  Y.  51, 
59.) 

This  being  the  case  it  is  impossible  to  admit  that  interest  paid 
by  a  bank  for  the  use  of  that  money  should  belong  exclusively 
to  the  county. 

In  the  absence  of  specific  contract  or  statute  to  the  contrary, 
interest  paid  for  the  use  of  money  belongs  to  the  owners  of  the 
principal  in  the  same  proportions  as  does  the  principal.  {Bassett 
iv.  Kinney,  24  Coim.  267,  63  Am.  Dec.  161  and  cases  therein 
cited). 

I  am  fully  satisfied  that  interest  earned  prior  to  distribution, 
on  mortgage  tax  moneys,  should  go  to  the  same  political  divisions 
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as  does  the  principal,  and  in  similar  proportions.    After  distribu- 
tion, the  State  has,  of  course,  no  right  to  any  of  the  interest  which 
may  be  earned  by  the  county's  share,  remaining  in  the  hands  of 
the  county  treasurer. 
Dated  March  2,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 

To  Hor:!^.  William  W.  Blaqkmee,  County  Treasurer,  Saratoga 
Springs  J  N,  Y.: 


QrviL   Service   Law  —  Pbomotions  —  Incbeasb  of  4Salabt  by   Statutb  — 
Division  Engixeeb  in  Highwat  Department. 

Where  a  promotion  examination  has  heen  held  and  an  eligihle  list 
established  lor  promotion  from  senior  assistant  engineer  to  division 
engineer,  in  the  ^State  Highway  Department,  the  subsequent  increase  by 
the  Legislature  of  the  salary  of  division  engineer,  does  not  cancel  the 
list  nor  prevent  promotion  therefrom  at  the  increased  salary. 

Statment. 
The  office  of  division  engineer  in  the  State  Highway  Depart- 
ment is  in  the  competitive  class  of  the  civil  service  and  vaxjancies 
are  ordinarily  filled  by  promotion  from  among  those  holding  the 
position  of  senior  assistant  engineer.  In  1916  the  Civil  Service 
Commission  held  a-n  examination  for  promotion  to  the  office  of 
division  engineer,  and  as  a  result  of  this  examination  prepared 
an  eligible  list.  This  eligible  list  has  not  yet  been  cancelled  or 
superseded.  At  the  time  the  list  was  promulgated  the  salary  of 
division  engineer  was  fixed  by  section  16  of  the  Highway  Law 
at  $4,000  per  annum.  That  section  was  amended  by  chapter  467 
of  the  Laws  of  1919,  increasing  the  salary  to  $5,000  per  annum. 
On  February  25,  1920  the  Commissioner  of  Highways  removed 
one  of  his  division  engineers.  A  clerk  in  his  office  then  telephoned 
to  the  Civil  Service  Commission,  requesting  the  certification  of 
names  for  appointment  to  fill  the  vacancy.  The  Assistant  Secretary 
of  the  Civil  Service  Commission  advised  this  clerk  that  the  list 
was  already  in  the  possession  of  the  Highway  Department  and 
that  no  further  certification  was  necessary.  Thereafter  the  Com- 
missioner of  Highways  notified  the  Civil  Service  Commission  that 
he  had  appointed  Leonard  D.  Brownell  division  engineer  to  fill 
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the  vacancy  mentioned,  at  the  salary  of  $59000  per  annnTTiy  the 
appointment  to  be  effective  Fehraaiy  25,  1920.  Mr.  Brownell's 
name  was  third  upon  the  eligible  list  referred  to.  (On  the  list  as 
it  appeared  in  the  Civil  Service  Oommission's  records  Mr.  Brown- 
ell's name  was  fourth,  the  records  not  having  been  corrected  to 
allow  for  the  death  of  Frank  W.  Bristow.  The  correction  of  the 
record  to  strike  off  the  list  the  name  of  Mr.  Bristow  eliminates 
from  the  present  controversy  any  question  as  to  whether  or  not 
Mr.  Brownell's  name  was  third  upon  the  list).  The  Civil  Serv- 
ice Commission,  by  its  Secretary,  refused  to  accept  the  appoint- 
ment of  Mr.  Brownell  at  a  salary  of  $5,000  on  the  ground  "  that 
the  present  promotion  list  for  division  engineer  was  established 
for  appointment  at  $4,000  per  annum,  and  we  are  therefore 
unable  to  accept  the  appointment  therefrom  at  salary  of  $5,000." 
Mr.  Brownell  entered  upon  and  performed  the  duties  of  division 
engineer,  and  on  March  3rd  his  payroll  as  division  engineer  for 
the  period  from  February  25th  to  February  29th  was  certified 
to  the  Civil  Service  Commission  for  approval  at  the  rate  of  $5,000 
per  annum.  The  payroll  was  returned  without  the  approval  of 
this  item,  but  with  a  statement  that  this  salary  could  not  be 
certified  at  more  than  $4,000  per  annum. 

Inquiry. 
Has  the  Civil  Service  Commission  jurisdiction  to  limit  the 
salary  to  be  paid  to  division  engineers  in  the  Highway  Depart- 
ment, or  to  make  acceptance  of  an  appointment  conditional  upon 
the  limitation  of  salary  below  that  fixed  by  law  ? 

Opinion. 

The  request  by  the  Highway  Department  for  certification  of 
an  eligible  list  was  made  informally  over  the  telephone,  but  the 
Civil  Service  Commission  did  not  object  to  its  informality  at 
the  time,  but  stated  that  a  new  certification  was  unnecessary  as 
the  list  was  already  in  the  hands  of  the  Highway  Department. 
The  attitude  of  the  Civil  Service  Commission  in  rejecting  the 
payroll  certified  March  3rd  was  not  that  an  appointment  had 
been  made  without  proper  request  for  certification  of  eligible  list, 
or  without  the  certification  of  such  list,  but  that  an  appointment 
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stt  $5,000;  had  been  made  off  a  li&t  from  which  no  appointment 
at  more  than  $4,000  could  be  made«  There  is  no  specific  pro- 
vision in  the  Civil  Service  Law  or  the  Civil  Service  Eules,  for 
the  formalities  which  shall  surround  application  for  certfication 
of  eligible  lists  for  promotion.  Rule  8  applies  generally  to 
appointments  in  the  competitive  class  and  it  might  be  construed 
to  apply  to  such  lists.  In  subdivision  2  of  that  rule  it  is  provided 
that  "  whenever  an  appointing  officer  shall  request  a  certification 
from  the  commission  for  appointment  to  or  employment  in  any 
position  in  the  competitive  class  he  shall  specify  the  tilde,  duties 
and  compensation  of  such  position,  so  that  certification  may  be 
made  from  the  proper  eligible  list,  or  that  when  necessary  a 
proper  eligible  list  may  be  prepared  as  the  result  of  an  open 
competitive  examination  held  for  that  purpose.  The  secretary 
shall  thereupon  as  soon  as  practicable  certify  to  the  appointing 
ojBScer  for  appointment,  from  the  eligible  list  mast  nearly  appro- 
priate  to  such  position,  as  U  may  fhen  exist,  the  names  of  the 
three  persons,  etc.  etc." 

The  Civil  Sfervice  Commission  is  in  a  position  to  consider  this 
rule  as  applying  to  certification  of  lists  for  promotion,  or  it  may 
consider  it  as  applying  only  to  lists  prepared  as  the  result  of 
open  competitive  examination.  If  they  take  the  first  position, 
it  is  true  that  the  Highway  Department  did  not  specify,  in  apply- 
ing for  certification,  the  salary  of  the  position.  But  it  is  also  true 
that  had  they  specified  the  salary  at  $5,000  it  would  have  made 
no  difference  in  the  selection  by  the  secretary  of  the  Civil  Service 
Commission  of  the  most  nearly  appropriate  list  from  which 
certification  could  be  made,  because,  r^ardless  of  any  change  of 
salary,  there  can  be  no  more  appropriate  list  for  promotion  from 
senior  assistant  engineer  to  division  engineer  than  the  list  pre- 
pared as  a  result  of  examination  open  to  senior  assistant  engineers 
for  promotion  to  division  engineer.  There  being  a  list  than  which 
no  other  list  could  possibly  be  more  appropriate,  it  would  have  be- 
come the  duty  of  the  secretary  to  certify  from  this  list,  regardless 
of  the  salary  which  might  be  stated  in  the  request  for  certification. 
The  rule  specifically  states  the  reason  why  title,  duties  and  com- 
pensation of  the  position  shall  be  specified :  that  is  "  so  that  cer- 
tification may  be  made  from  the  proper  eligible  list."  If  knowledge 
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of  the  rate  of  salary  to  be  paid  could  have  no  effect  upon  the  ques- 
tion of  which  list  was  most  appropriate,  then  the  reason  for 
requiring  specification  of  the  salary  fails,  and  it  is  an  accepted 
maxim  of  the  law  that  where  the  reason  for  a  rule  fails  the  rule 
fails.  Further,  the  salary  in  this  case  was  not  fixed  by  the  head 
of  the  department,  but  by  the  statute,  section  16  of  the  Highway 
Law  fixing  the  salary  without  vesting  in  the  Commissioner  of 
Highways  any  discretion  to  change  it,  and  without  vesting  in 
the  Civil  Service  Commission  any  discretion  to  limit  it  to  less 
than  the  amount  so  fijted.  There  is  a  presumption  of  knowledge 
of  the  provisions  of  general  statutes  which  I  think  extends  to 
the  Civil  Service  Commission  as  well  as  to  everybody  else,  and 
I  think  the  Civil  Service  Commission  is  charged  with  knowledge 
of  the  salary  of  division  engineers  in  the  Highway  Department 
and  cannot  reject  appointments  made  by  the  Commissioner  of 
Highways  on  the  ground  that  he  had  not  informed  them  of  the 
provisions  of  a  general  law. 

Should  the  Civil  Service  Commission  take  the  position  that 
subdivision  2  of  rule  8  does  not  apply  to  the  certification  of  lists 
for  promotion  but  only  to  lists  resulting  from  open  examinations, 
then  there  is  no  provision  requiring  the  formal  application  for 
certification  of  an  eligible  list  in  promotion  cases,  rule  14  being 
silent  upon  the  subject.  That  being  the  case,  when  an  informal 
application  for  a  list  was  made  by  the  Highway  Department 
and  accepted  by  the  Civil  Service  Commission  through  the 
informal  advice  that  the  list  already  in  the  hands  of  the  High- 
way Department  was  the  proper  list  —  a  procedure  which  I 
imderstand  is  not  at  all  uncommon  but  may  be  regarded  as 
established  by  departmental  usage  —  I  do  not  think  the  Civil 
Service  Commission  is  in  a  position  to  complain  of  the  lack  of 
formality  surrounding  the  preliminaries  to  this  appointment.  The 
Commissioner  of  Highways  had  before  him  an  eligible  list  which 
had  been  duly  certified  at  one  time,  and  which  was  the  list  of 
those  eligible  for  promotion  from  senior  assistant  engineer  to 
division  engineer.  From  this  list  he  promoted  a  man  from  senior 
assistant  engineer  to  division  engineer.  I  can  see  no  reason 
why  this  promotion  is  not  valid  and  why  the  Civil  Service  Com- 
mission should  not  certify  the  payroll  of  the  man  so  promoted. 
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The  contention  is  made  by  the  secretary  of  the  Civil  Service 
Commission  that  since  the  list  of  those  eligible  for  promotion 
from  senior  assistant  to  division  engineer  was  prepared  at  a  time 
when  the  salary  of  division  engineer  was  $4,000,  and  since  the 
X«gislature  has  since  arbitrarily  changed  that  salary  to  $5,000, 
a  promotion  from  senior  assistant  to  division  engineer  cannot 
be  made  from  that  list.  A  very  similar  contention  was  made  by 
the  Civil  Service  Commission  with  respect  to  the  position  of 
county  superintendent  of  highways  when  they  had  prepared  a 
list  as  the  result  of  an  examination,  which  had  been  advertised  in 
a  notice  stating  that  the  salary  of  the  position  was  $2,500,  and 
the  board  of  supervisors  of  Westchester  county  raised  the  salary 
to  $5,000  at  the  time  of  making  an  appointment  from  that  list. 
This  contention  of  the  Civil  Service  Commission  was  overruled 
by  the  Court  of  Appeals  in  Matter  of  MacDonald  v.  OrdwoAfj  219 
K.  Y.  328.  The  opinion  of  the  court  in  that  case  is  summarized 
in  the  second  paragraph  of  the  headnote  as  follows : 

"  2.  There  does  not  appear  to  be  any  statute  or  rule  of 
the  state  civil  service  commission  directing  or  empowering 
it  to  state  in  the  notice  of  an  examination  for  applicants  for 
a  position  the  salary  attached  thereto.  Hence,  the  commis- 
sion has  no  authority  to  refuse  to  certify  the  salary  of  a 
county  superintendent  of  highways,  upon  the  ground  that 
the  salary  fixed  by  the  board  of  supervisors,  at  the  time  he 
was  appointed,  exceeded  the  salary  stated  in  the  notice  pub- 
lished by  the  commission  for  the  competitive  examination 
of  candidates  for  the  position.'' 

In  the  case  before  me  the  equities  are  even  stronger  against  the 
contention  of  the  Civil  Service  Commission,  for  had  the  salarv 
of  division  engineer  been  $5,000  at  the  time  the  promotion  exam- 
ination was  held,  or  had  the  Civil  Service  Commission  announced 
at  that  time  that  there  was  a  possibility  of  its  being  increased 
beyond  $4,000,  only  those  who  were  actually  admitted  to  the 
examination  would  have  been  eligible  to  take  it,  that  is  the  senior 
assistant  engineers.  An  announcement  of  a  higher  salary  could 
not  have  brought  in  more  competitors,  for  only  senior  assistant 
engineers  were  eligible  to  compete.    If  the  L^slature  has  seen 
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fit  to  increase  the  salaries  of  division  engineers,  I  do  not  see  how 
the  Civil  Service  Commiaeion  can  say  that  those  senior  assistant 
engineers  who  were  theretofore  eligible  to  promotion  have  ceased 
to  be  eligible. 

The  vacancy  in  the  position  of  division  engineer  must  be 
filled,  and  it  must  be  filled  at  $5,000,  the  Highway  Law  giving 
the  Commissioner  of  Highways  no  discretion  in  fixing  this  salary. 
Under  the  general  principles  of  the  Civil  Service  Law  it  must  be 
filled  by  promoticm  from  the  position  of  senior  assistant  engineer. 
There  is  in  existence  a  list  of  those  eligible  to  promotion  from 
senior  assistant  engineer  to  division  engineer.  I  am  satisfied  that 
it  is  within  the  right  of  tiie  Commissioner  of  Highways  to  make 
such  a  promotion  from  this  list  and  that  the  Civil  Service  Com- 
mission cannot,  by  assuming  a  right  not  granted  to  it  in  either 
the  law  or  its  rules,  limit  the  salary  of  the  position  or  limit  the 
power  of  the  Commissioner  of  Highways  to  fill  the  position. 

The  promotion  list  is,  to  be  sure,  three  and  one-half  years  old 
and  might  well  be  deemed  obsolete  by  the  Civil  Service  Commis- 
sion, if  the  Civil  Service  Commission  chose  to  terminate  it  and 
call  for  an  examination  for  a  new  list.  But  the  proper  time  to 
declare  a  list  obsolete  and  announce  a  new  examination  is  before 
and  not  after  an  appointment  has  been  made  from  that  list.  It 
will  not  do  for  the  Civil  Service  Commission  to  say  they  will 
leave  this  list  in  effect  until  somebody  tries  to  make  an  appoint- 
ment from  it  and  then  cancel  it  on  the  grounds  of  obsolescence. 
But  the  refusal  of  the  Civil  Service  Commission  to  accept  an 
appointment  from  this  list  is  not  based  upon  any  contention  that 
the  list  is  obsolete,  for  the  Commission  is  willing  to  accept  an 
appointment  at  $4,000.  As  I  have  said  before,  the  Commission 
has  no  power  or  jurisdiction  to  fix  salaries  in  this  way,  and  it 
seems  to  me  that  if  the  list  is  a  proper  one  for  the  promotion  of 
senior  assistant  engineers  to  the  position  of  division  engineer  at 
$4,000,  it  is  also  a  proper  one  for  the  promotion  of  the  same 
eligibles  to  the  same  position  at  $6,000  or  at  any  other  salary 
which  may  be  fixed  by  the  Legislature. 

In  view  of  these  facta  it  is  my  opinion  that  in  effect  the  Civil 
Service  Commission  has  certified  the  list  of  persons  eligible  for 
promotion  from  senior  assists^t  engineer  to  division  engineer; 
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that  Mr.  Brownell's  name  was  third  upon  that  list ;  and  that  the 
appointment  of  Mr.  Brownell  therefrom  to  the  position  of  divi- 
sion engineer  by  the  Commissioner  of  Highways  was  valid  and 
must  be  accepted  by  the  Civil  Service  Commission,  the  fact  that 
the  salary  is  now  $5,000  in  nowise  affecting  the  validity  of  the 
appointment.  This  being  the  case,  it  becomes  the  duty  of  the 
Civil  Service  Commission  to  certify  the  payroll  under  section  20 
of  the  Civil  Service  Law. 
Dated,  March  10,  1920. 

CHARLES  D,  NEWTON, 

Attamey-Oeneral. 
To  Hon.  FsBDBsioK  Stuabt  Greene,  Commimoner  of  High- 
ways, Albany,  N.  Y. 


Stais.    Device  of  Abmb.    Usb  of,  fob  ADVEBnsTNo  Pusposbs. 

The  use  by  a  priy&te  corporation  of  the  device  of  arma  of  the  State 
of  New  York  upon  labels,  trade  marka,  price  liBta  or  other  advertising 
matter  is  illegal,  being  in  violation  of  section  1425  of  the  Penal  Law. 

Question  Stated 

The  Conservation  Commission  has  requested  the  opinion  of 
the  Attorney-General  upon  the  following  questions,  viz. : 

Has  the  Saratoga  State  Water  Corporation,  the  same  being  a 
domestic  business  corporation,  engaged,  as  lessee  or  concessionee, 
in  bottling  and  selling  the  waters  of  certain  springs  upon  the 
State  Beservation  at  Saratoga  Springs,  the  right  to  use  the  device 
of  arms  of  the  State  of  New  York  upon  its  labels,  trade-marks, 
price  lists  or  other  advertising  matter  ? 

Opintok 
On  the  16th  day  of  March,  1916,  the  State,  acting  through  the 
agency  of  the  Commissioners  of  the  State  Eeservation  at  Saratoga 
Springs,  entered  into  a  contract,  afterwards  assigned  by  the  parties 
of  the  seccmd  part  to  the  Saratoga  State  Waters  Corporation,  Ae 
lesaee  above  named.  This  contract,  as  construed  by  the  Court 
of  Appeals  in  Biuraioga  State  Waters  Corporation  v,  Pratt,  re- 
ported in  the  New  York  Supplement,  Advance  Sheets,  dated 
Maich  1,  1920  (125  N.  E.  Rep.  834),  granted  to  the  said  cor- 
poration the  incorporeal  right  to  enter  upon  the  lands  of  the 
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Saratoga  Beservation  and  to  bottle  and  sell  the  waters  of  certain 
springs  located  thereon,  upon  the  terms  specified  in  said  con- 
tract. Among  other  things  the  contract  provided  for  the  use  by 
the  corporation  of  certain  labels  and  trade-marks  belonging  to 
the  State  and  theretofore  used  in  the  bottling  and  sale  of  the 
waters  of  said  springs.  The  clause  of  the  contract  providing  for 
the  use  of  labels  and  trade-marks  by  the  lessee  reads  as  follows : 

"And  it  is  further  mutually  agreed  by  and  between  the 
parties  hereto  that  no  labels  or  trade  marks  shall  be  used  in 
the  prosecution  of  the  business  for  which  provision  is  hereby 
made  except  such  as  are  now  in  use  and  the  "  High  Rock 
cone  "  with  appropriate  words  of  description  of  which  may 
hereafter  be  approved  by  the  parties  of  the  fijst  part,  and 
that  all  trademarks  and  trade  names  shall  belong  to  the 
party  of  the  first  part  and  be  registered  by  it,  but  may  be 
used  by  the  party  of  the  second  part  during  the  term  of  this 
lease  in  the  sale  of  the  waters  covered  hereby  so  far  as  the 
same  may  be  applicable  to  such  waters." 

It  thus  appears  that  the  Saratoga  State  Waters  Corporation  not 
only  has  the  right  to  use  the  labels  theretofore  used  in  the  prose- 
cution of  said  business,  but  that  it  was  required  to  do  so  and  was 
not  authorized  by  the  contract  to  use  any  other  labels  or  trade- 
marks which  said  corporation  might  devise,  unless  the  same 
should  be  approved  by  the  party  of  the  first  part,  or  its  successors. 

A  sample  of  the  labels  used  upon  bottled  water  has  been  fur- 
nished by  the  Conservation  Commission,  and  I  am  advised  that 
the  same  is  substantially  identical  with  those  in  use  at  the  time 
said  contract  was  made,  and  which  were  thereafter  used  by  the 
Conservation  Commission  in  the  bottling  and  sale  of  the  waters 
of  said  springs. 

The  center  of  said  label  and  the  principal  feature  thereof  is 
the  State's  device  of  arms  adopted  by  the  State  Mardi  16,  1778 
and  fully  described  and  re-established  as  the  arms  of  the  State 
by  chapter  190  of  the  Laws  of  1882.  The  provisions  of  this 
chapter  are  now  found  in  article  VI  of  the  State  Law.  The 
device  of  arms  of  the  State,  as  described  in  said  act  is  required 
thereby  to  be  displayed  upon  the  State  flag  and  is  thus  made  a 
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part  thereof.  Prior  to  the  year  1908,  the  Legislature  added  to 
the  section  of  the  Penal  Code  dealing  with  the  subject  of  mali- 
cious injury  to  and  destruction  of  property,  a  subdivision  pro- 
hibiting the  desecration  of  the  United  States  flag  and  the  State 
flag  and  ensign.  This  subdivision,  as  amended,  is  now  subdivi- 
sion 16  of  section  1426  of  the  Penal  Law.  It  was  amanded  by 
chapter  272  of  the  Laws  of  1909,  passed  April  24,  1908,  which 
became  effective  September  1,  1908.  This  subdivision  as  it  stood 
September  1,  1908,  reads  as  follows: 

"  16.  Any  person,  who  in  any  manner,  for  exhibition  or 
display,  shall  place  or  cause  to  be  placed,  any  word,  figure, 
mark,  picture,  design,  drawing  or  fjiy  advertisement,  of  any 
nature,  upon  any  flag,  standard,  color  or  ensign  of  the  United 
States  or  State  flag  of  this  State  or  ensign,  or  shall  expose  or 
cause  to  be  exposed  to  public  view  any  such  flag,  standard, 
color  or  ensign,  upon  which  shall  be  attached,  appended, 
affixed  or  annexed,  any  word,  figure,  mark,  picture,  design 
or  drawing,  or  ajiy  advertisement  of  any  nature,  or  who  shall 
expose  to  public  view,  manufacture,  sell,  expose  for  sale, 
to  give  away  or  have  in  possession  for  sale  or  to  give  away,  or 
for  use  for  any  purpose,  any  article  or  substance,  being  an 
article  of  merchandise,  or  a  receptacle  of  merchandise  upon 
which  shall  have  been  printed,  painted,  attached  or  other- 
wise placed,  a  representation  of  any  such  flag,  standard,  color 
or  ensign,  to  advertise,  call  attention  to,  decorate,  mark  <» 
distinguish,  the  article  or  substance,  on  which  so  placed,  or 
who  shall  publicly  multilate,  deface,  defile  or  defy,  trample 
upon,  or  cast  contempt,  either  by  words  or  act,  upon  any 
such  flag,  standard,  color  or  ensign,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  for  not  more 
than  thirty  days,  or  both,  in  the  discretion  of  the  court.  The 
words  flag,  standard,  color  or  ensign,  as  used  in  this  subdivi- 
sion or  section,  shall  include  any  flag,  standard,  color,  ensign, 
or  any  picture  or  representation,  of  either  thereof,  made  of 
any  substance,  or  represented  on  any  substance,  and  of  any 
size,  evidently  purporting  to  be,  either  of,  said  flag,  standard, 
4 
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color  or  ensign,  of  the  United  States  of  America,  or  a  pic- 
ture or  a  representation,  of  either  thereof,  upon  which  shall 
be  shown  the  colors,  the  stars,  and  the  stripes,  in  any  number 
of  either  thereof,  or  by  which  the  jwrson  seeing  the  same, 
without  deliberation  may  believe  the  same  to  represent  the 
flag,  colors,  standard,  or  ensign,  of  the  United  States  of 
America,  This  subdivision  and  section  shall  not  apply  to 
any  act  permitted  by  the  statutes  of  the  United  States  .of 
America  or  by  the  United  States  army  and  navy  regulations 
nor  shall  it  be  construed  to  apply  to  a  newspaper,  periodical, 
book,  pamphlet,  circular,  certificate,  diploma,  warrant  or 
commission  of  appointment  to  office,  ornamental  picture, 
article  of  jewelry,  or  stationery  for  use  in  correspondence, 
on  any  of  which  shall  be  printed,  painted  or  placed,  said  flag, 
disconnected  from  any  advertisement." 

The  validity  of  this  statute  was  called  in  question  in  the  ease 
of  The  People  ex  rel.  McPike  v.  Van  De  Carr,  (91  App.  Div.  p. 
20),  and  it  was  there  held;  Patterson,  J.  vmting  for  the  Court, 
that  subdivision  16,  as  amended  by  chapter  272  of  the  Laws  of 
1903,  in  so  far  as  it  forbade  the  use  of  any  picture  or  repre- 
sentation of  the  United  States,  or  New  York  State  flag  in  connec- 
tion with  any  advertisement  of  merchandise,  or  in  connection  with 
trade-marks  or  trade  labels,  was  unconstitutional,  on  the  ground 
that  it  infringed  upon  the  personal  liberty  of  the  citizen  in  carry- 
ing on  his  business;  and  on  the  further  ground,  that  by  it  the 
State  denied  to  one  class  of  citizens  within  its  jurisdiction  a 
right  in  the  use  of  the  flag  and  other  emblems  of  national  or 
State  sovereignty  which  it  granted  to  another  class  of  citizens, 
and,  therefore,  was  in  violation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States.  Justices  Van  Brunt  and 
Laughlin  dissented.  The  case  went  to  the  Court  of  Appeals, 
(178  N.  Y.  425).  The  court  unanimously  held  that  a  portion 
of  subdivision  16  was  unconstitutional;  but  placed  its  unconsti- 
tutionality upon  another  and  distinct  ground,  namely:  that  the 
statute,  as  amended  in  1903,  and  for  a  violation  of  which  this 
action  was  brought,  destroyed  the  value  of  existing  property.  It 
made  it  unlav^ul  for  any  person  or  corporation  to  use  any  labels 
which  they  then  had  in  their  possession  for  use,  and  thereby 
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rendered  them  worthless;  and  the  court  held  that  the  entire  pro- 
vision was  nnconstitutional  on  that  account  Judge  Parker,  writ- 
ing for  the  court,  uses  the  following  language : 

^'  The  statute  in  express  terms,  therefore,  applies  as  well 
to  articles  manufactured  and  in  existence  when  it  was  lawful 
to  manufacture  them  and  have  them  in  possession  as  to  those 
thereafter  manufactured  or  acquired.  It  attempts,  there- 
fore, to  destroy  existing  property  rights,  and  whether  the 
value  thereof  be  much  or  little  the  legislature  is  powerless 
to  effectuate  such  a  result  It  follows  that  so  much  of  the 
statute  as  precedes  the  provision  affecting  those  who  '  shall 
publicly  mutilate,  deface,  defile,  or  defy,  trample  upon,  or 
cast  contempt,  either  by  words  or  act,  upon  any  such  flag, 
standard,  collar  or  ensign '  is  void.'' 

It  will  be  noticed  that  the  court  avoided  any  reference  to  the 
grounds  on  which  the  Appellate  Division  had  condemned  the 
statute.  It  is  fair  to  infer,  therefore,  that  the  Court  of  Appeals 
did  not  adopt  the  views  of  the  Appellate  Division.  This  decision 
was  rendered  May  17, 1904,  and  the  Legislature  of  1905,  by  chap- 
ters 80  and  440  of  that  year,  undertook  to  remedy  the  defect  in 
subdivision  16  pointed  out  by  the  Court  of  Appeals;  but  left  the 
other  provisions  of  the  statute  which  had  been  condemned  by  the 
Appellate  Division,  untouched.  The  statute  was  so  amended  as 
to  make  it  operate  upon  labels  manufactured  and  used  after  the 
first  day  of  September  1905,  and  not  on  property  existing  at  the 
time  the  act  was  passed.  This  was  intended  to,  and  probably  did, 
overcome  the  difficulty  pointed  out  by  the  Court  of  Appeals.  At 
any  rate,  as  far  as  appears,  the  statute  has  not  since  been  assailed 
on  constitutional  grounds  in  any  of  the  courts  of  the  State. 

By  diapter  T77  of  the  Laws  of  1917,  subdivision  16  was  fur- 
ther amended  so  as  to  prohibit  for  advertising  purposes  the  use  of 
any  word,  figure,  mark,  picture,  design,  drawing  or  any  adver- 
tisement of  any  nature  upon  any  flag,  standard,  color,  shield  or 
ensign  of  the  United  States  of  America  or  of  the  State  of  New 
York.  The  word  **  shield  "  is  new;  and  it  is  the  shield  or  arms 
of  the  State  which  appears  upon  the  labels  now  under  considera- 
tion. 
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It  is  clear,  therefore,  that  under  the  statute  as  it  now  stands, 
assuming  the  same  to  be  valid,  any  label  upon  which  shall  appear 
the  arms  c^  the  State,  as  delineated  upon  the  sample  furnished  to 
the  Attorney-General,  is  a  violation  of  subdivision  16  of  section 
1425  of  the  Penal  Law. 

It  remains  to  consider  what  effect,  if  any,  the  decision  of  the 
Court  of  Appeals  in  Saratoga  State  Waters  Corporation  v.  Pratt 
(125  N.  E.  Rep.  884),  decided  January  6,  1920,  has  upon  the 
subject. 

It  was  contended  by  the  defendant  in  that  action  that  the  con- 
tract was  an  executory  contract  for  the  doing  of  work ;  namely,  tht 
bottling  and  sale  of  the  waters  of  certain  springs ;  that  said  con- 
tract was  executory,  and  when  properly  construed,  did  not  purport 
to  convey  any  vested  estd^te  in  land ;  that  the  State  might,  there- 
fore, refuse  to  perform  the  contract.  The  obligation  of  the  con- 
tract if  the  same  were  valid,  the  State  could  not,  of  course, 
renounce;  but,  if  broken  by  the  State,  the  corporation  would  have 
its  remedy  for  damages  in  the  Court  of  Claims. 

The  A5>pellate  Division  sustained  this  contention ;  but  the  Court 
of  Appeals  overruled  the  Appellate  Division,  and  held;  Judge 
Collin  writing  for  the  Court,  that  the  contract  operated  as  a 
present  grant  of  an  incorporeal  right  in  land  which,  upon  the 
execution  of  the  instrument,  became  a  vested  right,  which  neither 
the  Conservation  Commission  nor  the  Legislature  itself  had  the 
power  to  set  aside  or  repudiate.  The  Conservation  Commission 
had  refused  to  perform  the  contract  on  the  part  of  the  State  and 
had  notified  the  Saratoga  State  Waters  Corporation  that  it  would 
not  be  permitted  to  enter  upon  the  reservation  lands  for  the  pur- 
pose of  carrying  out  the  provisions  of  the  alleged  grant.  The 
Court  of  Appeals  held  that  in  so  doing,  the  Commissioner  acted 
without  authority  of  law  and  was  a  trespasser,  and  the  court 
restrained  him  from  further  interference  with  the  plaintiff  in 
taking  possession  of  the  property  granted.  This  was  the  gist  of 
the  decision  and  all  thai  it  was  necessary  to  decide. 

In  a  general  way,  Judge  Collin,  in  reviewing  the  history  of  the 
transaction,  remarked,  that  the  various  claims  of  illegality  pointed 
out  by  the  defendant  were  not  meritorious  and  did  not  affect  the 
validity  of  the  grant  itself;  and,  in  view  of  the  fact  that  the  con- 
tract in  terms  provided  that  any  provisions  thereof  which  were 
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ultra  vires,  or  in  violation  of  any  statute  of  the  State,  should  be 
diargarded  and  treated  as  null  and  void,  the  valid  portions  of  the 
contract  could  he  upheld  and  carried  out. 

It  thus  appears  that  what  was  said  by  the  learned  Judge  with 
reference  to  the  merits  or  demerits  of  various  executory  provisions 
of  the  contract  was  unnecessary  to  the  decision,  and  obiter. 

Not  only  so,  but  the  validity  of  the  provision  now  under  con- 
sideration was  not  called  in  question  upon  the  trial  at  Special 
Term,  nor  upon  appeal.  The  clause  itself  bb  written,  appears 
harmless,  as  it  simply  provides  that  the  labels  then  in  existence, 
but  not  described  in  the  contract,  should  be  used  by  the  lessee  of 
the  State  in  the  bottling  and  sale  of  the  waters  of  the  springs.  It 
would  naturally  be  to  the  advantage  of  both  parties  that  the  old 
form  of  labels  should  be  used,  thereby  carrying  the  good  will  of 
the  existing  business  over  to  the  parties  who  were  to  continue  the 
business.  The  question  iww  not  raised,  whether  the  lessees  and 
their  assigns  might  lawfully  use,  in  connection  with  advertising 
matter,  the  arms  or  shield  of  the  State.  It  is  certain,  therefore, 
that  the  matter  was  not  adjudicated  in  the  Saratoga  case  against 
Pratt,  nor  is  there  anything  in  the  opinion  of  the  learned  Judge 
writing  for  the  Court  which  militates  against  the  conclusion 
reached  herein. 

Dated,  March  20,  1920. 

CHARLES  D.  NEWTON, 

Attorney-General. 
To  Hon.  Gboege  D.  Pratt,  Conservation  Commissioner. 


Inquibt 
Public  Health   Law   Sbctiok   373  —  PtJBUC   Officebs  I*aw  —  Health 
Officebs  —  Term  of  Office  —  Vacancddb. 

The  office  of  registrar  of  vital  Btati«tic8  was  created  on  January  first, 
1914,  and  the  terms  of  all  registrars  began  on  that  date.  Where  a  term 
is  interrupted  by  a  vacancy  or  an  appointee  holds  over,  the  registrar 
succeeding  holds  only  during  the  residue  of  the  four  year  tenm  An 
appointing  board  or  officer  may  not  by  anticipation  fill  a  vax»,ncy 
certain  to  happen  during  the  term  of  office  of  a  succeeding  board  or 
officer.  These  concluisions  may  be  modified  by  the  provisions  of  municipal 
charters. 

The  State  Commissioner  of  Health  submits  a  general  inquiry 
relative  to  the  terms  of  registrars  of  vital  statistics,  and  the  facts 
upon  which  these  are  based  will  be  referred  to  in  this  opinion. 
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Opinion 
The  ofiBce  of  "  registrar  of  vital  statistics  ^'  was  created  by  !L. 
1913,  ch.  619  amending  the  Public  Health  Law  by  inserting  a  new 
Article  20.    Section  373  provides: 

"Section  373.  Registrar  of  vital  statistics.  In  eact  pri- 
mary registration  district  there  shall  be  a  registrar  of  vital 
statistics.  Qualifications  of  registrars  of  vital  statistics  here- 
after appointed  shall  be  prescribed  by  the  public  health  coun- 
cil. »  *  *  A  local  health  officer  shall  be  eligible  for 
appointment  as  registrar  of  vital  statistics.  *  *  *  In 
towns  and  villages  the  registrar  or  registrars  of  vital  statistics 
shall  be  appointed  by  the  town  board  and  by  the  village  board 
of  trustees  resj^ectively ;  in  cities,  unless  otherwise  provided 
by  the  charter,  the  registrar  or  registrars  of  vital  statistics 
shall  be  appointed  by  the  mayor.  In  each  primary  r^stra- 
tion  district  consisting  of  a  state  hospital,  charitable  or  penal 
institution,  the  registrar  shall  be  the  superintendent  or  per- 
son in  charge  of  such  institution,  provided,  however,  that  h^ 
shall  receive  no  additional  remuneration  for  acting  as  such 
registrar.  The  term  of  office  of  a  registrar  of  vital  statistics, 
unless  the  charter  of  the  city  or  village  shall  provide  other- 
wise, shall  be  four  years.  Each  registrar  of  vital  statistics 
shall  hold  office  until  his  successor  shall  have  been  appointed 
and  shall  have  qualified.    *    *    *.'* 

Previously  the  duties  of  this  office  were  not  performed  by  offi- 
cers having  the  statutory  title  of  "  registrar  ".  Section  22  of  tha 
Public  Health  Law;  now  repealed,  had  provided  that  boards  of 
health  should  supervise  and  make  complete  records  of  vital  statis- 
tics. The  records  were  certified  "  by  the  president  or  secretary 
of  the  board  or  local  registering  officer  designated  by  it."  I  there- 
fore, conclude,  that  the  Legislature  by  creating  an  office  under  a 
statutory  title,  fixing  the  term,  providing  for  appointment,  dis- 
cipline, etc.,  intended  to  create  an  entirely  new  office. 

Section  30,  subdivision  7  of  the  Public  Officers  Law  became 
applicable.     This  provides  in  part: 

"  When  a  new  office  or  an  additional  incumbent  of  an 
existing  office  shall  be  created,  such  office  shall  for  the  pur- 
poses of  an  appointment  or  election,  be  vacant  from  the  date 
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of  its  creation,  until  it  shall  be  filled  by  election  or  appoint- 
ment" 

Laws  of  1913,  ch.  619,  was  made  effective  January  1,  1914.  In 
all  municipalities  for  which  registrars  were  provided,  the  office 
was  vacant  from  that  date. 

Section  38  of  the  Public  Officers  Law  then  applied.  This  pro- 
vides in  part: 

"  Section  38.  Terms  of  officers  chosen  to  fill  vacancies.  If 
an  appointment  of  a  person  to  fill  a  vacancy  in  an  appointive 
office  be  made  by  the  officer,  or  by  the  officers,  body  or  board 
of  officers,  authorized  to  make  appointment  to  the  office  for 
the  full  term,  the  person  so  appointed  to  such  vacancy  shall 
hold  office  for  the  balance  of  the  unexpired  term.    *    *    *." 

This  statute  is  likewise  applicable  where  the  office  becomes 
vacant  during  a  term.  The  successor  holds  only  for  the  residue 
of  the  term. 

Likewise  where  a  registrar  holds  over  on  account  of  failure 
to  fill  a  vacancy,  the  successor  takes  only  the  unexpired  term.  It 
is  so  provided  by  Section  5  of  the  Public  Officers  Law. 

"  Section  5.  Holding  over  after  expiration  of  term.  Every 
officer  except  a  judicial  officer,  a  notary  public,  a  commis- 
sioner of  deeds  and  an  officer  whose  term  is  fixed  by  the  con- 
stitution, having  duly  entered  on  the  duties  of  his  office, 
shall,  unless  the  office  shall  terminate  or  be  abolished,  hold 
over  and  continue  to  discharge  the  duties  of  his  office,  after 
the  expiration  of  the  term  for  which  he  shall  have  been 
chosen,  until  his  successor  shall  be  chosen  and  qualified ;  but 
after  the  expiration  of  such  term,  the  office  shall  be  deemed 
vacant  for  the  purpose  of  choosing  his  successor.  An  officer 
so  holding  over  for  one  or  more  entire  terms,  shall,  for  the 
purpose  of  choosing  his  successor,  be  regarded  as  having 
been  newly  chosen  for  such  terms.  An  appointment  for  a 
term  shortened  by  reason  of  a  predecessor  holding  over, 
shall  be  for  the  residue  of  the  term  only.*' 
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It  suggests  itself  that  section  130  of  the  Town  Law  and  other 
general  laws  applicable  to  municipalities  of  particular  classes 
may  control  appointments  to  fill  vacancies. 

Section  130  of  the  Town  Law  provides  in  part: 

"Section  130.  Power  of  Town  Board  to  fill  vacancies. 
When  a  vacancy  shall  occur  or  exist  in  any  town  oflSlce,  the 
town  board  or  a  majority  of  them  may,  by  an  instrument 
under  their  hands  and  seals,  appoint  a  suitable  person  to 
fill  the  vacancy,  and  the  person  appointed,  except  justices 
of  the  peace,  shall  hold  the  office  until  the  next  biennial  town 
meeting    *    *    *." 

It  is  my  opinion  that  this  and  similar  general  statutes  do  not 
apply,  since  the  registrar  is  not  a  town,  village  or  city  officer. 
He  is  an  officer  of  the  primarj'^  registration  district.  Section 
373  of  the  Public  Health  Law,  above  quoted,  provides  for  the 
appointment  of  registrars  "  In  each  district."  Registration  dis- 
tricts are  delimited  by  section  372  of  the  same  statute  as  follows : 

"Section  372.  Registration  Districts.  The  State  shall 
be  divided  into  registration  districts  as  follows: — Each 
city,  each  incorporated  village,  each  town,  and  each  state 
hospital,  charitable  or  penal  institution  shall  constitute  a 
primary  registration  district,  provided  that  the  State  Com- 
missioner of  Health  may  combine  two  or  more  primary 
registration  districts  or  divide  one  registration  district  into 
two  or  more  primary  districts  to  facilitate  registration." 

It  is  clear  that  boundaries  of  incorporated  municipalities  are 
coterminous  to  the  primary  registration  district  only  incidentally, 
and  that  a  district  may  contain  more  than  one  municipalty. 
Under  the  definition  of  section  2  of  the  Public  Officers  Law  the 
registrar  is,  therefore,  a  "local  officer"  of  his  primary  registra- 
tion district.  The  provisions  of  the  Public  Officers  Law  conse- 
quently control,  although,  these  were  of  earlier  enactment  than 
the  Town  Law  and  other  general  statutes. 

It  appears  that  a  town  board  attempted  to  anticipate  a  vacancy 
happening  by  expiration  of  term  in  January  by  filling  it  the 
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preceding  December.  This  is  bad  practice,  even  if  the  same  board 
should  continue  in  office  during  the  succeeding  year.  I  find  no 
authority  given  to  anticipate  vacancies  sure  to  occur,  except 
where  the  appointment  is  made  by  an  executive  officer,  by  and 
with  the  advice  and  consent  or  a  l^slative  body,  which  may  not 
be  in  session  at  the  time  the  vacancy  actually  occurs,  vacancies  in 
the  office  of  r^strar  should  be  filled  at  the  time  they  arise. 

It  is,  therefore,  my  opinion  that  the  terms  of  registrars  axe  to 
run  in  cycles  of  four  years  beginning  January  1,  1914.  Vacancies 
will,  therefore,  not  interrupt  these  cycles  or  start  new  periods 
running,  but  the  terms  of  office  will  always  expire  on  the  first  day 
of  January,  1922,  192G  etc.  The  appointing  power  should  fill 
the  vacancy  at  that  time  or  thereafter.  Of  course,  the  operation 
of  special  city  and  village  charter  provisions  may,  as  stated  in 
section  373  of  the  Public  Health  Law,  modify,  to  some  extent, 
this  result. 

There  is  no  authority  given  the  appointing  power  to  limit  the 
term  in  the  warrant  of  appointment  and  clerks  of  municipalities 
do  not  take  the  office  of  registrar  either  by  custom  of  by  virtue 
of  their  office.  Where  such  clerks  act  as  registrar  it  must  be 
under  a  distinct  appointment  to  that  office. 

Dated,  March  30,  1920. 

CHAKLES  D.  NEWTON, 

A  ttomey-Otneral. 
To  Hon.  Hermann  M.  Biggs,  State  Comnmsioner  of  Health, 
The  Capitol,  Albany,  N.  Y, 


Taxes  on  Jijwelrt.    U.  S.  BjsvxinxB  Act  op  191S.    State  Hosivtals. 

SUverware  pur<!ha«ed  by  State  Hospitals  is  subject  to  tbe  Federal  tax 
on  jewelry.     (Revenue  Act  of  1018,  title  IX,  section  906). 

Inquiby. 
When  silverware  is  purchased  for  use  in  State  Hospitals  is  it 
subject  to  the  Federal  tax  on  jewelry? 

Opinion. 
Section  905  of  Title  IX  of  the  IT.  S.  Revenue  Act  of  1918 
imposes  a  tax 
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^'upon  all  articles  commonly  or  commercially  known  as 
jewelry,  whether  real  or  imitation;  *  j  *  * ;  articles  made 
of,  or  ornamented,  mounted  or  filled  with,  precious  metals 
or  imitations  thereof  or  ivory  (not  including  surgical 
instruments ;)  *  *  *." 

I  rendered  an  opinion,  dated  March  9,  1920,  caHing  attention 
to  the  fact  that  under  the  Regulations  of  the  Treasury  Depart 
ment  (Eeg.  48,  Art.  6  —  May  5,  1919)  the  tax  did  not  apply  to 
articles  sold  to  a  State  or  political  suhdivision  for  use  in  carrying 
on  its  governmental  operations.  Since  then  my  attention  has 
been* called  to  an  amendment  of  Regulation  48,  Article  6,  dated 
July  22,  1919  (T.  D.  2897)  in  which  the  exception  of  articles 
sold  to  States  and  political  subdivisions  is  omitted.  This  amend- 
ment was  based  upon  the  opinion  of  the  Attorney-General  of  the 
United  States,  dated  July  7,  1919. 

In  view  of  the  amendment^  I  must  withdraw  my  opinion  dated 
March  9,  1920,  and  advise  that  the  tax  be  paid  with  respect  to 
articles  purchased  by  the  State. 

Since  the  tax  is  levied  upon  and  payable  by  the  manufacturer 
or  dealer,  the  fact  that  the  State  is  the  ultimate  consumer  does 
not; interfere  with  the  jurisdiction  of  the  United  States  to  impose 
the  tax  any  more  than  it  woxdd  interfere  with  the  power  of  the 
United  States  to  impose  customs  duties  on  imports  eventually 
consumed  by  the  State  or  political  subdivisions,  or  excise  duties 
on  distilled  liquors  eventually  so  consumed. 

Dated  April  6,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
To  State  Hospital  Commission,  Albimy,  N.  Y. 


Civil    Sesvicb   Law    Abticle    3  —  Additional    Compensation  —  Scope   of 
Abticoes. 

Article  3  ol  the  Civil  Service  Law  has  no  application  to  laborers, 
mechanics,  cooks  or  other  employees  except  clerks,  bookkeepers,  stenc^- 
raphers,  copyists,  messengers  and  other  employees  whose  duties  are  of  a 
clerical  character. 
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Inquiry 
The  inquiry  comes  from  one  State  institution  as  to  the  applica- 
tion of  Article  8  of  the  Civil  Service  I/aw  to  firemen  employed  to 
do  extra  work  shovelling  coal  and  teaming,  and  a  similar  inquiry 
from  another  State  institution  with  respect  to  the  application  of 
the  Article  to  a  cook  employed  overtime  as  a  teamster.  In  each 
case  the  inquiry  is  whether  the  employee  so  employed  out  of  his 
regular  hours  may  be  paid  for  his  overtime  services. 

Opinion 
Article  3  of  the  Civil  Service  Law,  originally  passed  as  chapter 
521  of  the  Laws  of  1901,  (the  "  Higgins  Law  ")  is  limited  in  its 
application  by  its  own  terms  to  "  all  clerks,  bookkeepers,  stenog- 
raphers, copyists,  messengers  and  other  employees  whose  duties  are 
of  a  clerical  character  in  all  the  State  departments,  bureaus,  com- 
missions and  offices,  except  those  otherwise  fixed  by  law,  or  whose 
salaries  were  January  first  nineteen  hundred  and  one,  more  than 
the  maximum  fixed  herein.''  (C.  S.  L.  §  40.)  Section  43  of  the 
same  article  provides : 

"  No  person  holdiog  a  position  or  employed  in  any  depart- 
ment, bureau,  commission  or  office  to  which  this  article  applies 
and  for  which  a  definite  salary  or  compensation  has  been 
appropriated  or  designated,  shall  receive  any  extra  salary  or 
compensation  in  addition  to  that  so  fixed." 

In  1904  Attomey-Gteneral  Cunneen  held  that  the  provisions  of 
the  act  did  not  apply  to  conductors  of  teachers'  institutes,  their 
duties  not  being  of  a  clerical  character.  (Op.  Atty.-Gten.  1904, 
page  304).  In  the  same  year  he  held  that  the  statute  had  no 
application  to  the  position  of  laborer  in  the  Comptroller's  office, 
saying: 

"  The  position  held  *  *  *  is  that  of  laborer  and  the 
services  performed  by  him  do  not  appear  to  have  been  of  a 
clerical  character.  This  being  so,  it  would  seem  plain  that 
chapter  521  had  no  application  to  the  case  under  considera- 
tion.''   (Op.  Atty.-Gen.,  1904,  page  320.) 

In  1912  Attomey^Gteneral  Carmody  in  effect  approved  these 
decisions  in  his  opinion  on  additional  compensation  to  the  Dean 
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of  the  New  York  State  College  of  Forestry.  (Op.  Atty.-Gen., 
1912^  page  414.)  It  seems  to  me  perfectly  clear  that  Article  3  of 
the  Civil  Service  Law  was  never  intended  to  extend  to  any  position 
except  those  defined  in  §  40.  It  is  also  clear  to  me  that  where 
persons  are  required  or  permitted  to  work  overtime,  rendering 
services  not  within  the  scope  of  their  regular  employment,  they 
should  be  paid  for  those  services  and  there  is  nothing  in  the  Civil 
Service  Law  to  prevent  it. 
Dated  April  19,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oenerai, 
To  Hon.  Eugene  M.  Travis,  Stale  Comptroller j  Albany^  N.  F. 


Civil   Sebviob   Law  SBcnoir  21-a.     RstiBEifSNT  axd   Pensioit  of   Civn:. 
Wab  Vetebans  in  the  Civil  Bebyice. 

A  Civil  War  veteran,  in  order  to  be  entitled  to  retirement  by  the 
State  under  aection  21-a  of  the  Civil  Service  Law,  must  be  in  the 
employ  of  the  State  for  a  continuous  period  of  ten  years  at  the  time 
of  application  for  retirement. 

Inquiry. 
An  honorably  discharged  soldier  of  the  United  States  in  the 
late  civil  war  was  employed  for  a  continuous  period  of  over  ten 
years  in  a  county  position,  after  which  he  wa£(  transferred  to  a 
State  position  and  served  for  two  years.  Is  he  entitled  to  retire- 
ment from  the  State  position  ? 

Opinion. 
Section  21-a  of  the  Civil  Service  Law  as  added  by  Laws  of 
1916,  chapter  438,  and  amended  by  Laws  of  1917,  chapter  768, 
provides: 

"  Every  soldier,  sailor  or  marine  of  the  army  or  navy  of 
the  United  States  in  the  late  civil  war  honorably  discharged 
from  service  who  shall  have  been  employed  for  a  continuous 
period  of  ten  years  or  more  in  the  civil  service  of  the  state 
of  New  York  and  the  several  cities  and  counties  thereof  and 
who  shall  have  reached  the  age  of  seventy  years  upon  his  own 
request,  or  if  employed  in  manual  labor  upon  being  incapaci- 
tated for  performing  manual  labor,  shall  be  retired  from  his 
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employment  by  the  state  of  New  York  and  the  several  cities 
and  counties  thereof,  and  thereafter  and  during  his  life  the 
state  department  or  institution  and  the  several  cities  and 
counties  which  employed  him  at  the  time  of  his  retirement 
shall  pay  to  him  in  the  same  manner  that  the  salary  or  wages 
of  his  former  position  were  customarily  paid  to  him  an  annual 
sum  equal  in  amount  to  one-half  the  salary  or  wages  paid  to 
him  in  the  last  year  of  his  employment ;  provided,  however, 
that  the  amount  so  to  be  paid  to  such  retired  veteran  shall 
not  exceed  the  sum  of  one  thousand  dollars  per  annum." 
(The  amendments  of  1917  are  shown  in  italics.) 

As  originally  passed  this  section  provided  for  retirement  only  of 
State  employees.  The  amendment  was  intended  to  permit  similar 
retirement  of  city  and  county  employees,  but  I  do  not  think  that 
it  was  intended  to  permit  one  who  served  some  time  in  a  city  or 
county  and  some  time  under  the  State  to  add  up  the  time  served 
under  two  or  three  different  governments  for  the  purpose  of 
drawing  a  pension  from  the  last  one  under  which  he  served.  I  do 
not  think  the  l^islaturo  intended  to  permit  a  man  who  had  served 
for  almost  ten  years  or  over  ten  years  under  a  city  or  county 
government  to  accept  an  appointment  under  the  State  government 
and  immediately  retire  at  the  expense  of  the  State.  In  order 
to  be  entitled  to  retire  at  the  expense  of  the  State,  he  should  have 
served  a  continuous  period  of  ten  years  under  the  State  govern- 
ment and  still  be  in  the  State  service  at  the  time  of  applying  for 
retirement. 

Dated  April  19,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oenerdl'. 
To  Ur.  ^I.  H.  Cole,  Assistant  Surgeon,  N.  Y.  State  Soldiers' 
and  Sailors'  Home,  Bath,  N.  Y. 


MiLiTABY  Law  ABnoLE  I-a  —  MiLrrARY  Training  —  Application  to  Federaf 
Employees. 

Employment  by  the  Federal  government  does  not  of  itself  exempt 
boys  from  the  provision  of  article  l-a  of  tlie  Military  Law  prescribing 
military  and  disciplinary  training  for  boys  of  certain  ages. 
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Inquiry. 
A  boy,  a  resident  of  New  York,  between  the  agea  of  sixteen 
and  nineteen,  is  employed  by  the  Federal  government  in  the  office 
of  the  United  States  Attorney  in  New  York  City.    Is  he  subject 
to  military  training  under  article  1-a  of  the  Military  Law  ? 

Opinion. 

Whether  we  regard  the  Military  Training  Law  as  a  militia  law 
or  as  an  education  law,  it  is  clearly  within  the  police  power  of  the 
Stata  The  exercise  of  the  police  power  is  primarily  essential 
to  sovereignty.  The  states  have  not  surrendered  this  function  of 
sovereignty  to  the  Federal  government. 

Of  course  the  states  cannot  pass  laws  which  would  seriously 
hamper  or  which  might  destroy  the  Federal  government, 
but  neither  can  the  government  prevent'  the  exercise  by 
the  state  of  a  proper  police  power  over  its  citizens. 
No  one  would  suggest  for  a  minute  that  a  Federal 
employee  should  be  exempt  from  arrest  by  peace  oflScers 
of  the  state,  for  crimes  punishable  under  state  laws. 
Federal  employment  does  not  exempt  men  from  militia  duty  or 
from  jury  duty  under  the  state  laws.  Federal  employment  does 
not  exempt  children  from  compulsory  education  under  the  Educa- 
tion Law,  and  I  can  see  no  reason  why  it  should  exempt  a  boy 
from  military  training  under  article  1-a  of  the  Military  Law. 
The  power  of  the  Federal  government  is  paramount  in  certain 
matters  and  the  United  States  can  take  from  the  states  men  to 
form  an  army,  but  I  do  not  consider  the  civilian  employment 
under  the  United  States  as  paramount  to  the  police  power  statutes 
of  the  states  —  certainly  not  unless  Congress  specifically  declares 
them  so.  It  seems  to  me  that  employment  by  the  United  States, 
in  a  civil  capacity,  does  not  exempt  a  boy  from  military  training 
by  the  state  any  more  than  employment  by  the  state  in  a  civil 
capacity  would  exempt  a  man  from  draft  into  the  Federal  army. 

Dated  April  28,  1920. 
N^:»^:«§M1^^    CHARLES  D.  NEWTON, 

Attomey-Oenerdl. 
To  Thomas  C.  Stowell,  Esq.,  Secretary  Military  Training  Comr 
mission,  Albany,  N.  F. 
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Tax  Law,  Section  258,  Amended  Bt  Laws  1920,  Chaptes  51  —  Penalties 
ON  Payment  After  Tax  Due. 

The  provisions  of  chapter  51  of  the  Laws  of  1920  should  not  be  deemed 
retroepectiye,  and  accrued  penalties  ore  not  affected  thereby. 

Inquiby 

In  view  of  the  amendment  to  section  258  of  the  Tax  Law  by 
L.  1920  c  51,  how  are  penalties  to  be  computed  thereunder  in 
the  following  cases: 

(a)  An  instrument  which  upon  its  face  is  a  mortgage  was 
recorded  prior  to  May  23,  1913  ? 

(b)  An  instrument  which  upon  its  face  is  a  mortgage  which 
was  recorded  between  May  23,  1913  and  March  23,  1920  ? 

(c)  An  instrument  in  respect  to  which  it  could  not  be 
determined  from  the  face  thereof  that  a  tax  was  due  which  was 
recorded  between  May  23,  1913  and  March  23,  1920,  or  an 
advance  on  a  prior  advance  or  corporate  trust  mortgage,  made 
between  May  23,  1913  and  March  23,  1920? 

Opinion 

Prior  to  May  23,  1913,  section  258  imposed  no  penalties  in  the 
form  of  interest  or  increased  tax.  At  that  time  the  section  was 
amended  (L.  1913  c.  665)  to  provide: 

"Whenever  it  shall  appear  that  any  mortgage  has  been 
recorded  or  that  any  advance  has  been  made  on  a  prior 
advance  mortgage  or  on  a  corporate  trust  mortgage  without 
payment  of  the  tax  imposed  by  this  article  there  shall  be  paid 
in  addition  to  the  amount  of  the  tax  a  sum  equal  to  one  per 
centum  thereof  for  each  month  the  tax  remains  unpaid,  which 
sum  shall  be  added  to  the  tax  and  paid  or  collected  there- 
with/' 

Attorney-General  Carmody  held  that  this  amendment  was  not 
retrospective  and!  that  penalties  should  be  computed  from  May 
23,  1913  even  though  the  mortgage  had  been  recorded  or  the 
advance  made  prior  to  that  day.     (Op.  Atty.-Gen.  1913,  p.  495). 

By  L.  1920,  c.  51,  effective  March  23,  1920,  the  clause  above 
quoted  was  amended  to  read : 
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"And  whenever  it  shall  appear  that  any  mortgage  has  been 
recorded  without  payment  of  the  tax  imposed  by  this  article 
there  shall  be  added  to  the  tax  a  sum  equal  to  one-half  of 
one  per  centum  thereof  for  each  month  or  fraction  of  a  month 
for  the  period  that  the  tax  remains  unpaid,  except  where  it 
could  not  be  determined  from  the  face  of  the  instrument  that 
a  tax  was  due,  or;  where  an  advance  has  been  made  on  a 
prior  advance  mortgage  or  a  corporate  trust  mortgage  with- 
out payment  of  the  tax,  in  which  case  there  shall  be  added 
to  the  tax  a  sum  equal  to  one  per  centum  thereof  for  each 
month  or  fraction  of  a  month  for  the  period  that  the  tax 
remains  unpaid.'^ 

I  see  no  reason  why  the  new  amendment  should  be  regarded 
as  retrospective,  any  more  than  the  amendment  of  1913.  The 
courts  are  reluctant  to  consider  statutes  retrospective  in  their 
action,  and  only  do  so  when  the  legislative  intent  to  have  them 
retrospective  is  clear.  .The  presumptions  are  against  retro- 
activity, especially  where  rights  or  liabilities  already  accrued 
would  be  affected  by  retrospective  application. 

"  It  was  an  ancient  rule  in  the  construction  of  statutes 
that  an  amendatory  statute  was  to  be  constmed  as  though 
a  part  of  the  original  enactment,  and  retroactive  effect  was 
given  to  it  accordingly.  But  this  rule  has  been  disregarded 
for  a  long  time,  and  it  is  now  settled  that  an  amendatory 
statute  has  no  more  retroactive  effect  than  an  original 
independent  statute  upon  the  same  subject  framed  in  the 
same  language  would  have.  Thus,  it  is  the  general  rule  that 
an  amendment  will  have  prospective  application  only,  unless 
its  language  clearly  indicates  that  it  shall  receive  a  contrary' 
interpretation.  The  provisions  in  the  statute  which  are 
unchanged  by  the  amendment  retain  their  original  force  as 
though  no  amendment  had  been  made,  but  the  new  provisions 
apply  only  from  the  date  of  the  enactment.  (1  McKinney 
Consol.  Laws,  §  19;  see  also  cases  there  cited). 

"A  pre-existing  right  or  liability,  whether  or  not  it  is 
constitutionally  protected  from  change,  will  not  be  affected 
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by  legislation,  unless  legislative  intent  to  the  contrary  is 
obvious.  The  doubts  if  any  will  be  resolved  in  favor  of 
holding  subsequent  statute  to  be  prospective  only.''  (id. 
§20.) 

Under  these  general  rules  it  would  seem  that  all  new  penalties, 
under  the  amendment  of  1920,  are  eflfective  only  from  the  date 
of  its  passage.  Penalties  under  the  1913  act,  accrued  prior  to 
ifarch  23,  1920,  remain  in  force,  both  under  the  general  rules 
and  under  the  General  Construction  Law,  section  93,  which 
provides: 

"  The  repeal  of  a  statute  or  part  thereof  shall  not  affect 
or  impair  any  act  done,  offense  committed  or  right  accruing, 
accrued  or  acquired,  or  liability,  penalty,  forfeiture  or 
punishment  incurred  prior  to  the  time  the  repeal  takes  effect, 
but  the  same  may  be  enjoyed,  asserted,  enforced,  prosecuted 
or  inflicted,  as  fully  and  to  the  same  extent  as  if  such  repeal 
had  not  been  affected." 

I  therefore  believe  the  correct  answers  to  the  inquiry  to  l)e  that 
the  penalties  should  be: 

(a)  One  per  centum  for  each  month  from  May  23,  1913  to 
March  23,  1920  plus  one-half  of  one  per  centum  for  each  month 
or  fraction  from  March  23,  1920  to  date  of  payment. 

(b)  One  per  centum  for  each  month  from  the  date  of  recording 
to  March  23,  1920  plus  one-half  of  one  per  centum  for  each  month 
or  fraction  from  March  23,  1920  to  date  of  payment. 

(c)  One  per  centum  for  each  month  or  fraction  from  date  of 
advancement  to  date  of  payment. 

Dated,  April  30,  1920. 

CHAKLES  D.  NEWTOIs^, 

A  ttomey-Oeneral. 
To  State  Tax  Commissiotx,  Albany j  N.  Y. 
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GmnoftAL  MxnviaiPAL  Law,  Section  1&3  —  Poor  Law  Sbcttion  40  —  Child 

WSLFABB  —  POOE    PERSONS  —  RESIDENCE  —  SETTLEMENT. 

Althouffh  a  widowed  mother  may  have  a  poor  settlement  in  a  muaici- 
pality,  Btul  she  may  not  necessarily  have  the  two  years  residence  required 
for  relief  by  a  Board  of  Child  Wlelfare. 

Facts 
A  husband  and  wife  moved  their  family  from  Buffalo,  Erie 
county  where  they  were  residents,  to  Burt,  Niagara  county, 
where  they  lived  9  months,  until  the  father  died.  The  mother 
and  children  then  returned  to  Buffalo  bringing  with  them  the 
household  furniture  which  had  beeu  taken  to  Burt.  The  question 
is  presented  whether  the  Board  of  Child  Welfare  of  Erie  county 
may  grant  relief  to  the  widow  and  children  ? 

Opinion 
Section  40  of  the  Poor  Law  provides  in  part. 

Section  40,  Settlements,  how  gained.  Eveiy  person  of 
full  age,  who  shall  be  a  resident  and  inhabitant  of  any  town 
or  city  for  one  year,  and  the  members  of  his  family  who  shall 
not  have  gained  a  separate  settlement,  shall  be  deemed  settled 
in  such  town  or  city,  and  shall  so  remain  until  he  shall  have 
gained  a  like  settlement  in  some  other  town  or  city  in  this 
state,  or  shall  remove  from  this  state  and  remain  therefrom 

It  was  said  in  construing  this  statute  in  CourUy  of  Delaware 
V.  Tovm  of  DeloAimre,  105  Ap.  Div.  129,  where  a  family  had 
resided  in  SHiUivan  county  for  more  than  a  year,  that  the  family 
had  gained  a  settlement  there.  Yet,  the  court  held  that  where  the 
family  moved  to  Delaware  county  and  became  indigent  there, 
after  a  residence  of  about  only  two  months,  the  County  of  Dela- 
ware could  not  charge  the  Sullivan  county  town  of  their  original 
settlement  with  their  relief.  The  Court  put  its  decision  upon  the 
ground  that  the  plaoe  of  original  settlement  was  charged  only 
where  persons  settled  there,  became  indigent  before  and  not  after 
removal. 

This  case  was  followed  by  County  of  Broovie  v.  County  of 
Corilcmd,  154  App.  Div.  349,  decided  seven  years  later  and  also 
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in  the  Third  Department.     Neither  case  went  to  the  Court  of 
Appeals. 

In  the  Broome  case  the  Court  construed,  and  I  am  inclined  to 
helieve  intended  to  modify  the  earlier  case,  although  something 
is  said  at  the  end  of  the  opinion  to  the  effect  that  the  family  was 
"  poor  shiftless  and  improvident  and  were  fair  subjects  for  cha-rity 
and  treated  as  such"  before  they  left  the  county  of  original 
settlement. 

The  court,  however,  seemed  satisfied  to  treat  the  question  as  one 
of  law  and  actually  held  as  follows:  the  family  were  natives  of 
Broome  county  and  moved  to  Tioga  county;  they  resided  there 
eight  months;  they  afterwards  resided  in  Cortland  county  eight 
months  more  and  then  returned  to  the  place  of  original  settlement 
in  Broome  county;  they  received  no  aid  at  any  time  from  the 
authorities  of  Tioga  or  Cortland  counties. 

The  court  decided  they  were  a  charge  against  the  town  in 
Broome  county,  where  they  had  their  original  settlement.  Dis- 
cussing the  Delaware  case,  the  court  said  that  it  intended  to  hold 
no  more  than  that  a  county  of  new  residence  had  no  right  of 
action  under  the  statutes  against  the  county  of  actual  settlement 
where  the  persons  were  not  in  fact  poor  when  they  took  up  their 
new  residence. 

Accepting  the  Broome  case  as  the  last  declaration  of  the  policy 
of  the  law  by  a  court  of  appellate  jurisdiction,  it  goes  far  to 
establish  that  in  the  case  presented  to  me,  the  family  did  not  lose 
their  Buffalo  settlement  by  actual  residence  of  three  months  less 
than  a  year  in  Niagara  county.  Let  us  concede,  even,  that  under 
the  Broome  case  this  family  is  a  charge  upon  the  poor  officers  in 
the  place  of  original  settlement  in  Erie  county. 

Still,  we  are  left  to  determine  whether  "  settlement,''  as  the 
term  is  used  in  its  arbitrary  and  technical  meaning  in  the  Poor, 
Law,  will  in  this  and  all  cases  satisfy  the  qualifications  required 
for  relief  by  a  Board  of  Child  Welfare  under  Article  7a  of  the 
General  Municipal  Law. 
Section  153  of  this  statute  provides  in  part: 

"  Section  153.  ReguJaiion  governing  alloivwnces.  1.  A 
board  of  child  welfare  may,  in  its  discretion,  when  funds 
have  been  appropriated  therefor,  grant  an  allowance  to  anar 
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dependent  widow  residing  in  the  county  or  city  wherein  she 
applies  for  an  allowance,  and  who  is  deemed  by  the  local 
board  of  child  welfare  to  be  a  proper  person  mentally, 
morally  and  physically  to  care  for  and  bring  np  such  child 
or  children,  provided  such  widow  had  been  a  resident  of  the 
county  or  of  the  city  wherein  the  application  for  an  allow^ance 
is  made  for  a  period  of  two  years  immediately  preceding  the 
application,  and  whose  deceased  husband  was  a  citizen  of 
the  United  States  and  a  resident  of  the  State  at  the  time  of 
his  death. 

3.  Before  granting  an  allowance  the  board  shall  not  only 

determine  that  the  mother  is  a  suitable  person  to  bring  up 

her  own  children  and  that  aid  is  necessary  to  enable  her  to 

do  so,  but  further  that  if  such  aid  is  not  granted  the  chilil 

or  children  must  be  cared  for  in  an  institutional  home/' 
««««««««« 

For  relief  under  this  statute  applicants  must  have  two  years 
residence ;  for  relief  under  the  Poor  Law  the  indigent  must  have 
settlement.  How  settlement  may  be  obtained  and  lost,  how  lia- 
bility is  established  between  towns  and  cities  in  the  same  county 
and  what  are  the  responsibilities  of  different  counties,  are  set 
forth  in  great  detail  under  the  Poor  Law. 

Yet,  the  provisions  of  the  Poor  Law  do  not  necessarily  modify 
or  control  the  General  Municipal  Law,  nor  are  cases  arising  under 
the  latter  statute  to  be  treated  as  analogous  and  really  similar  to 
those  arising  under  the  Poor  Law.  It  is  true  the  Boards  of  Child 
Welfare  may  care  only  for  "  dependent "  widows  where  it  appears 
"that  if  such  aid  is  not  granted,  the  child  or  children  must  be 
cared  for  in  an  institutional  home."  Nevertheless,  I  believe  that 
the  Child  Welfare  system  waa  intended  to  be  separate  and  dis- 
tinct from  all  other  relief  authorized  by  statute  for  indigents. 

During  the  time  of  agitation  for  its  enactment,  it  was  known 
as  the  "Widows'  Pension  Bill."  This  was  really  a  misnomer, 
but  indicates  the  conception  of  its  entire  departure  from  tradi- 
tional forms  of  relief. 

Still,  leaving  this  aside  as  not  conclusive,  it  is  apparent  that 
a  person  may  abandon  an  old  residence  and  acquire  another  almost 
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in  a  moment.  The  artificial  status  of  settlement  may  not  be 
changed  in  less  than  a  year,  despite  the  actual  residence  or  domi- 
cile. The  Poor  Law  forbids  poor  persons  from  changing  their 
settlement,  although  they  may  at  the  same  time  change  their  resi- 
dence. Further,  the  Poor  Law  seems  to  comprdiend,  that  although 
persons  who  are  not  poor  may  abandon  their  residence  and  aBSume 
a  new  one,  they  have  not  relinquished  their  original  settlement, 
if  they  became  poor  within  a  year.  It  is  clear  there  may  be  a 
change  of  residence  without  a  change  of  settlement. 

It  is,  therefore,  my  opinion  that  the  Poor  Law  and  the  General 
Municipal  Law  cannot  be  reconciled  so  that  the  parts  of  the  one 
may  harmoniously  supply  the  other.  Settlement  may  be  estab- 
lished in  a  year;  the  residence  required  under  the  Child  Welfare 
Law  is  specifically  made  two  years  of  uninterrupted  duration. 
Settlement  is  like  the  status  provided  for  in  the  Child  Welfare 
Law,  only  in  that  it  has  as  its  basis  residence  or  inhabitancy  as 
these  have  been  judicially  defined  in  election  cases,  those  involv- 
ing matrimonial  domicile,  etc.  Still,  the  period  fixed  for  one  is 
a  year  longer  than  the  other.  The  family,  on  the  facts  submitted 
had  not  been  ^'  a  resident  of  the  county  or  of  the  city  wjherein  the 
application  for  an  allowance  is  made  for  a  period  of  two  years 
immediately  preceding  the  application  "  as  required  by  the  Child 
Welfare  Law. 

The  provision  that  the  deceased  husband  must  have  been  "  a 
resident  of  the  State  at  the  time  of  his  death  "  need  not  affect 
this  conclusion  as  indicating  the  possibility  of  a  residence  by  the 
father  separate  from  the  family,  since  I  believe  this  provision 
was  intended  to  cover  cases  in  no  way  similar  to  this. 

Of  course,  in  reaching  my  conclusion,  I  am  relying  on  the 
slight  data  as  to  abandonment  and  change  of  residences  contained 
in  the  inquiry.  It  may  later  be  made  to  appear  that  the  residence 
in  Erie  County  was  never  abandoned  and  that  the  family  was 
only  visiting  in  Niagara  County.  This,  however,  is  a  question  of 
fact  which  the  local  Board  is  in  better  position  to  sound. 

Dated,  April  30,  1920. 

CHARLES  D.  NEWTON, 

AUomey-Oeneral. 
To  The  State  Boabd  of  Chaeities,  Capitol  Albany,  N.  Y. 
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Motor  Vehicle  Law. 

The  fee  paid  by  an  applicant  for  a  chauflfeur's  license  should  be  returned 
to  such  applicant  if  he  is  denied  a  license. 

Inquiby. 

What  should  be  done  with  the  fee  of  $5.00  paid  by  an  applicant 
for  a  chanffeur's  license  when  application  is  denied  and  no  license 
issued? 

Opinion. 

It  is  provided  by  Section  289  of  the  Motor  Vehicle  Law  that 
the  Secretary  of  State  shall  appoint  examiners  and  cause  examina- 
tions to  be  made  of  all  chauffeurs  desiring  to  pursue  the  trad'i 
within  this  State,  and  such  applicant  is  obliged  to  pass  such  exami- 
nation as  to  his  qualifications  as  the  Secretary  of  State  may 
require  before  a  license  can  be  issued  to  him.  It  is  also  required 
by  such  section  that 

"  Every  application  for  a  chauffeur's  license  filed  under 
the  provisions  of  this  section  shall  be  sworn  to  and  ahall  be 
accompanied  by  a  fee  of  five  dollars.  Every  application  for 
an  operator's  license  shall  be  sworn  to  and  accompanied  by 
a  fee  of  two  dollars.  A  license  granted  hereunder  at  any 
time  shall  expire  on  the  ensuing  thirty-first  day  of  January." 

It  is  also  provided  in  subdivision  5  of  such  section  that, — 

"  The  Secretary  of  State  may  refuse  to  issue  or  renew  a 
license  if  he  deems  the  applicant  not  qualified  to  receive 
such  license." 

The  statute  is  entirely  silent  as  to  the  disposition  of  fees  paid 
by  the  applicants  for  either  a  chauffeur's  or  operator's  license. 
Neither  is  there  any  provision  for  a  return  of  the  license  fee  if 
the  applicant  is  denied  a  license. 

The  first  statute  in  this  State  relating  to  the  licensing  of  chauf- 
feurs was  chapter  374  of  the  Laws  of  1910,  and  contained  sub- 
stantially the  same  provision  relating  to  the  licensing  of 
chauffeurs  as  at  present  after  several  amendments  have  been  made, 
and  required  each  application  for  a  chauffeur's  license  should  be 
accompanied  by  a  fee  of  five  dollars. 

Under  the  act  of  1910  former  Attorney-General  Carmody  held 
in  two  opinions  rendered  in  1911,  that  if  an  applicant  failed 
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in  his  examination  or  was  denied  a  license,  the  fee  which  he  sent 
with  his  application  should  be  returned.  Report  of  1911,  pages 
212  and  278.     The  closing  paragraphs  of  the  first  opinion  read : 

"  The  applicant  in  the  present  case,  having  failed  to  pass 
the  prescribed  examination,  cannot  receive  the  license  for 
which  he  advanced  his  fee.  It  is  therefore  my  opinion  that 
you  should  return  the  fee." 

And  the  concluding  paragraphs  of  the  second  opinion  read  as 
follows: 

"  It  is  my  opinion,  therefore,  that  where  the  Comptroller 
is  satisfied  that  license  fees  paid  by  your  office  into  the  State 
treasury  were  paid  therein  by  mistake  and  that  such  fees 
do  not  belong  to  the  State  and  are  no  part  of  any  fund  under 
its  management,  the  Comptroller  has  authority  to  draw  his 
warrant  therefor  on  the  Treasurer  in  favor  of  the  person 
making  such  payment.  I  would  advise  that  inasmuch  as  you 
are  acting  in  the  nature  of  a  trustee  in  receiving  fees  paid 
to  you  upon  application  for  chauffeurs'  licenses  (which  fees 
do  not  belong  to  the  State  and  are  no  part  of  any  fund  under 
its  management  until  the  licenses  for  which  such  fees  are 
paid  shall  have  been  issued)  that  you  do  not  pay  such  money 
into  the  treasury  until  the  licenses  shall  have  been  issued." 

I  fully  concur  in  the  views  so  expressed  by  my  predecessor. 
The  money  sent  with  an  application  does  not  belong  to  the  State 
until  it  is  applied  in  payment  of  the  license  and  if  no  license  is 
granted  it  can  never  become  the  property  of  the  State,  but  re- 
mains the  property  of  the  applicant  and  should  in  all  cases  be 
refunded. 

If  it  was  the  intention  of  the  Legislature  that  the  five  dollars 
accompanying  an  application  should  be  forfeited  to  the  State 
in  the  event  the  applicant  was  denied  a  license,  it  was  and  is 
unconstitutional  so  far  as  that  part  of  the  act  is  concerned,  for 
it  is  a  part  of  our  fundamental  law  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law." 

It  cannot  be  claimed  that  the  declaration  of  a  statute,  if  any 
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such  intention  prevailed,  that  money  paid  by  an  applicant  for 
a  license  shall  belong  to  or  be  payable  to  the  State,  if  he  is  BOt 
granted  a  license,  is  '^  due  process  of  law."  The  right  of  the 
applicant  to  a  return  of  his  five  dollars  under  such  circumstances 
is  elementary  and  does  not  require  the  citation  of  authorities 
to  substantiate  it. 

I  am  in  full  accord  with  the  opinion  expressed  by  Mr.  Carmody 
that  the  Secretary  of  State  is  acting  in  the  nature  of  a  trustee  in 
regard  to  such  application  fees,  and  that  they  do  not  belong  to  the 
State  until  a  license  has  been  granted,  and  should  be  held  by  him 
until  each  application  is  finally  disposed  of,  and  that  all  fees 
should  be  returned  to  the  applicants  if  they  are  refused  or  denied 
licenses. 

I  am  not  unmindful  of  the  provisions  of  the  State  Finance 
Law  requiring  moneys  collected  by  State  officers,  boards,  etc., 
to  be  deposited  and  paid  over  to  the  State  Treasurer,  but  it 
should  be  borne  in  mind  that  application  fees  of  this  character 
do  not  belong  to  the  State.  The  provisions  of  the  State  Finance 
Law  do  not  apply  to  the  temporary  custodian  of  moneys,  held 
for  a  period,  awaiting  developments  upon  an  application  for  a 
license  which  may  or  may  not  ever  be  issued. 

Such  fees  should  be  hereafter  returned  to  the  applicant  by  the 
Secretary  of  State  without  requiring  such  applicant  to  make  an 
application  for  a  refunding  of  the  same  from  the  State  treasury. 

Dated,  May  4,  1»20. 

CHARLES  D.  NEWTON, 

A  ttatney-Oenerctl. 
To  Hon.  Fbanois  M.  Httoo,  Secretary  of  State. 


IimsEST  ON  VnxAOK  Bonds.    49bction  129,  Villaok  Law;  Sbcteon  21,  Oen- 
EBAL  Municipal  Law. 

The  bonds  of  a  village  issued  for  the  permanent  improvement  of  streets 
of  the  rlllage  can  bear  interest  at  any  rate  at  which  they  can  be  negoti- 
ated up  to  but  not  exceeding  six  per  cent  per  annum. 

Inquibt. 
Can  the  bonds   issued  by   a   village  incorporated  under  the 
Village  Law  bear  interest  at  a  rate  in  excess  of  five  per  cent  per 
annum. 
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Opinion. 

It  is  provided  by  section  129  of  the  Village  Law  that  bonds  or 
other  obligations  of  a  village  '^  shall  bear  interest  at  a  rate  not 
exceeding  five  per  centum  per  annum,  and  shall  be  negotiated  for 
not  less  than  their  par  value/^ 

It  is  also  provided  by  section  21  of  the  General  Municipal  Law, 
as  amended  by  chapter  23  of  the  Laws  of  1918,  that: 

"  If  in  any  general  or  special  law  passed  before  January 
first,  nineteen  hundred  and  eighteen,  authorizing  or  requir- 
ing an  issue  of  bonds  by  a  municipal  corporation,  or  by  any 
department,  board,  commission,  or  officer  thereof,  a  maxi- 
mum rate  of  interest  on  the  bonds  to  be  issued  thereunder 
be  prescribed,  the  rate  of  interest  on  such  bonds  hereafter 
issued  in  pursuance  of  such  general  or  special  law  may  be 
fixed  by  the  department,  board,  commission  or  officer  charged 
by  law  with  the  duty  of  issuing  such  bonds  at  any  rate  not 
more  than  the  l^al  rate  of  interest,  notvdtJisiamdmg  the 
provisicfns  of  such  gemerai  or  special  law  prescrQying  m  dif- 
fererd  maanmtini  raie.  The  term  "  municipal  corporation  '' 
as  used  in  this  section  includes  a  city,  county,  village,  town, 
school  district,  sewer  district,  water  district,  lighting  district 
or  any  other  district  or  territory  authorized  by  law  to  issue 
bonds,  and  the  term  "  bonds ''  includes  bonds,  corporate 
stock,  certificate  of  indebtedness  or  any  other  obligation 
whereby  a  municipal  corporation  agrees  to  pay  a  stated  sum 
of  money/' 

This  section  21  of  the  General  Municipal  Law  was  first  added 
to  the  municipal  law  by  chapter  573  of  the  Laws  of  1911,  and 
remained  in  tie  same  condition  as  originally  enacted  until  it  was 
amended  by  chapter  23  of  the  Laws  of  1918,  and  the  only  change 
made  by  such  last  amendment  consisted  in  striking  out  the  words 
"  heretofore  passed  '^  in  the  banning  of  the  section  and  in  place 
thereof  inserting  the  words  "  passed  before  January  first,  nine- 
teen hundred  and  eighteen/' 

Section  129  of  the  Village  Law  was  first  enacted  in  the  Village 
Laws  by  chapter  414  of  the  Laws  of  1897,  and  incorporated  in 
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the  consolidation  of  the  Village  Law  in  1909.  It  was  amended 
by  chapter  54  of  the  Laws  of  1914  without  change  as  to  the  rate 
of  interest,  and  again  by  chapter  48  of  the  Laws  of  1915  without 
change  as  to  the  rate  of  interest  The  question  arises  which  act 
prevails  today  as  to  the  rate  of  interest  which  can  be  allowed  upon 
village  bonds  issued  since  the  enactment,  chapter  23  of  the  Laws 
of  1918,  providing  that  any  and  all  municipal  bonds  can  bear 
interest  at  the  legal  rate,  notwithstanding  the  provisions  of  any 
general  or  special  law,  passed  before  January  1,  1918,  to  the 
contrary. 

The  Village  Law  is  a  general  statute  applicable  to  all  villages 
incorporated  under  its  provisions,  but  of  course  has  special 
application  to  such  municipalities.  The  General  Municipal  Law 
is  a  general  statute  applying  to  all  municipalities  unless  its  pro- 
visions are  made  inapplicable  by  some  exception  or  saving  clause 
in  some  other  statute. 

Section  129  of  the  Village  Law  was  not  directly  referred  to  in 
section  21  of  the  General  Municipal  Law  as  it  stood  before  the 
amendment  of  1918,  and  is  not  specifically  referred  to  in  the  act 
by  which  it  was  amended  in  that  year,  and  if  the  Village  Law 
was  superseded  or  repealed  by  the  passage  of  chapter  23  of  the 
Laws  of  1918,  it  is  by  implication. 

It  is  a  well  settled  principle  that  in  the  interpretation  of 
statutes, — 

"  Laws  special  or  local  in  their  application,  are  not  deemed 
repealed  by  general  legislation,  except  upon  the  clearest  mani- 
festation of  an  intent  by  the  legislature  to  effect  sudi  repeal, 
and  ordinarily  an  express  repeal  by  some  intelligible  refer- 
ence to  the  special  act  is  necessary  to  accomplish  diat  end." 

People  V.  Qwigg,  59  N.  T.  83-88. 
People  ex  rel.  Leet  v.  Keller,  157  N.  Y.  97. 
Matter  of  Evergreens,  47  N.  Y.  216,  and  numerous 
other  cases. 

The  broad  language  used  in  section  21  of  the  Municipal  Law 
making  it  apply  to  every  "  general  or  special  law  "  passed  before 
January  1,  1918,  indicates  a  clear  and  manifest  purpose  on  the 
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part  of  the  Legislature  to  allow  all  municipalities,  r^ardless  of 
the  statutes  under  which  they  exist  or  are  incorporated,  to  issue 
bonds  with  a  maximuin  rate  of  interest  up  to  the  legal  rate.  The 
words  "  general  or  special  law ''  appear  twice  in  the  short  section 
and  "to  make  assurance  doubly  sure**  that  particular  portion 
of  the  section  winds  up  with  the  words,  "notwithstanding  the 
provisions  of  such  general  or  special  law  prescribing  a  different 
maximum  rate."  The  phraseology  of  this  statute  is  too  plain,  and 
the  intent  and  purpose  of  the  Legislature  is  too  strongly  indicated 
to  permit  of  any  other  construction  than  that  all  municipalities, 
including  villages,  have  the  right  to  issue  bonds  at  any  rate  of 
interest  up  to  six  per  cent.  I  think  there  is  the  clearest  manifesta- 
tion of  such  intention. 

Another  argument  presents  itself  in  a  consideration  of  this 
subject  It  is  this :  The  municipal  law  was  amended  at  the  session 
in  1918,  during  the  world  war,  when  everything  had  an  upward 
tendency,  and  many  villages  would  be  very  much  handicapped 
in  their  municipal  work  if  they  could  not  be  allowed  to  negotiate 
their  bonds  at  a  higher  rate  than  five  per  cent  Such  rate  would 
perhaps  be  absolutely  prohibitive  to  municipal  improvement  in 
some  localities,  and  it  is  evident  that  the  L^slature  thought  best 
to  extend  its  provisions  to  all  municipalities  for  the  purpose  of 
removing  the  difficulties  which  might  surround  some  of  them  if 
they  undertook  to  float  their  bonds  with  a  five  per  cent  rate  of 
interest 

It  was  along  the  line  of  much  of  the  legislation  passed  during 
the  sessions  of  1917,  1918  and  1919,  to  relieve  conditions  forced 
upon  the  country  by  the  exigencies  of  war. 

It  is  true  that  the  same  provision  has  been  in  the  municipal 
law  for  some  years,  but  it  was  broadened  by  the  amendment  of 
1918,  and  made  to  apply  to  all  bonds  issued  by  any  municipality 
under  any  statute,  general  or  special,  passed  prior  to  January  1, 
1918,  and  it  is  the.  last  utterance  of  the  Legislature  upon  the  sub- 
ject In  this  connection,  I  desire  to  refer  to  another  well-estab- 
lished rule  of  construction, —  that  where  there  is  manifest  repug- 
nancy, or  a  conflict  between  existing  statutes,  the  latest  expression 
of  the  L^slature  must  control,  and  the  last  one  will  be  deemed 
a  repeal  of  the  former  statute  which  is  inconsistent  therewith. 
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People  ex  rel.  Canti  y.  Kempner,  144  A.  D.  339. 
People  ex  rel.  FotdUr  v.  Bull,  46  N.  Y.  57-68. 
Lyddy  v.  Long  Island  City,  104  N.  Y.  218. 

The  provisions  of  the  t\¥0  statutes  are  inconsistent  and  one  or 
the  other  must  give  way  and  under  the  rulings  of  the  court  the 
latter  must  prevail 

Even  if  a  village  may  make  a  rate  of  six  per  cent  per  annum  as 
interest  upon  its  bonded  debt,  it  is  not  obliged  to  make  such  rate, 
but  is  at  liberty  to  n^otiate  its  bonds  at  any  rate  up  to  the  legal 
rate  and  may  still  sell  them  at  five  per  cent  or  under,  if  purchasers 
can  be  found  for  the  same. 

I  am  therefore  of  the  opinion  that  the  five  per  cent  rate  of 
interest  provided  by  section  129  of  the  Village  Law  was  superseded 
by  the  passage  of  chapter  23  of  the  LawB  of  1918^  and  that  vil- 
lages are  now  premitted  to  fix  the  rate  at  any  amount  up  to  the 
legal  rate  of  interest  within  this  State,  nothwithstanding  die  pro- 
visions of  section  129  of  the  Village  Law. 

Dated,  May  13,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 

To  P.  H.  MuEPHY,  Village  Attorney,  DolgevUle,  N.  Y. 


Tax  Law  —  Stock  Transiebs  OuTsn)]g  thb  Staiv. 

If  an  agreement  by  wkich  a  voting  trust  was  create^  and  which  con- 
ferred on  either  the  owners  of  the  beneficial  interest  or  the  voting  trus- 
tees the  right  to  require  a  transfer,  was  not  executed  within  this  State; 
and  the  certificates  were  held  by  non-residents  and  actually  transferred 
on  the  books  of  the  corporation  without  the  State,  the  transfer  is  not 
taxable. 

Facts 
The  Buffalo  &  Susquehanna  Railroad  Corporation  and  Buffalo 
&  Susquehanna  Coal  &  Coke  Company  are  corporations  organized 
under  the  laws  of  the  state  of  Pennsylvania.  Such  corporations 
maintain  offices  in  the  City  of  Buffalo,  New  York,  wherein  are 
kept  "  stock  record  "  books.  On  December  30, 1913,  a  voting  trust 
was  created  and  two  certificates,  totaling  69,961  shares  of  the 
common  and  preferred  stock,  were  issued  in  the  names  of  five  vot- 
ing trustees.  On  March  30,  1914,  both  certificates  were  cancelled 
and  new  certificates  issued  in  2>lace  thereof  to  one  Lyman  Bhoades. 
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The  latter,  on  May  11,  1914,  surrendered  the  two  certificates  of 
stock  so  issued  to  him  and  other  certificates  were  issued  in  place 
thereof  to  certain  other  voting  trustees.  The  voting  trust  expired 
in  1919  and  was  extended. 

Upon  each  occasion,  when  transfers  of  stock  were  so  made,  the 
certificate  books  and  transfer  ledgers  were  taken  to  Du  Bois, 
Pennsylvania,  at  which  place  the  certificates  were  surrendered,  the 
entries  made  and  the  new  certificates  issued.  The  certificates  to  be 
canceled  were,  in  each  case,  forwarded  by  parties  residing  outside 
of  the  ^tate  of  New  York.  Whether  the  certificates  were  actually 
received  at  the  ofRces  of  the  corporations  in  the  city  of  BufBalo 
and  then  taken  to  Du  Bois,  or  were  received  at  Du  Bois,  does  not 
appear.  It  further  does  not  appear  where  the  agreements  were 
executed  by  which  the  voting  trust  wiis  created  and  provision  made 
for  the  transfer  of  the  stock.  The  voting  trust  certificate  books 
are  in  the  control  of  the  voting  trustees,  who  have  deposited  them 
with  certain  companies  acting  as  registrars  and  transfer  agents 
and  who  have  offices  both  in  the  city  of  New  York  and  in  the  city 
of  Philadelphia. 

Opinion 
Section  270  of  the  Tax  Law  reads  in  part  as  follows : 

"  Section  270.  AmourU  of  tax.  There  is  hereby  imposed 
.  and  shall  immediately  accrue  and  be  collected  a  tax,  as  herein 
provided,  on  all  sales,  or  agreements  to  sell,  or  memoranda  of 
sales  of  stock,  and  upon  any  and  all  deliveries  or  transfers  of 
shares  or  certificates  of  stock,  in  any  domestic  or  foreign  . 
association,  company  or  corporation  *  ♦  *  whether 
made  upon  or  shown  by  the  books  of  the  association,  com- 
pany or  corporation,  or  by  any  assignment  in  blank,  or  by  any 
delivery,  or  by  any  paper  or  agreement,  or  memorandum  or 
other  evidence  of  sale  or  transfer,  whether  intermediate  or 
final,  and  whether  investing  the  holder  with  the  beneficial 
interest  in  or  legal  title  to  said  stodc,  or  merely*  with  the 
possession  or  use  thereof,  for  any  purpose  *  *  *.  It 
shall  be  the  duty  of  the  person  or  persons  making  or  effectuat- 
ing the  sale  or  transfer  to  procure,  affix  and  cancel  the  stamps 
and  pay  the  tax  provided  by  this  article     *     *     *     In  case 
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of  an  agreement  to  seU,  there  shall  be  made  and  delivered  by 
the  seller  to  the  buyer,  a  bill  or  memorandum  of  such  sale  to 
which  the  stamp  provided  for  by  this  article  shall  be  afSxed 
and  cancelled." 

Transactions  somewhat  similar  to  this  have  previously  been 
called  to  the  attention  of  the  Attorney-General  and  opinions  have 
been  rendered  by  Attomey-Gteneral  O'Malley  on  September  10, 
1910,  October  3,  1910  and  December  19,  1910,  and  by  Attorney- 
General  Carmody  on  March  9,  1911  and  December  4,  1911  and 
June  4,  1913.  The  opinion  of  June  4,  1913  reads  in  part  as 
follows : 

^^  I  am  of  the  opinion  that  if  the  contract  of  sale  or  trans- 
fer is  made  or  effectuated  within  the  State  of  New  York,  or  if, 
as  is  often  the  case,  the  transfer  on  the  books  of  the  corpora- 
tion is  necessary  to  effectuate  or  render  complete  the  transfer 
of  title  to  the  stock  or  is  an  essential  prerequisite  to  the  exei^ 
cise  of  full  ownership  to  the  transferee,  and  such  transfer  is 
made  within  the  State  of  New  York,  a  tax  is  payable  as  pro- 
vided for  by  section  270.  If,  on  the  other  hand,  the  contract 
is  made  and  executed  without  the  State  of  New  York  and 
nothing  is  required  to  be  done  within  the  State  to  render 
complete  the  transfer  of  title  to  and  beneficial  ownership  of 
the  stock,  the  transaction  is  not  subject  to  a  tax  merely  because 
of  the  fact  that  a  record  of  the  transaction  is  kept  pursuant  to 
the  command  of  Section  276." 

In  the  instant  case,  the  certificates  apparently  were  held  by  non- 
residents. The  actual  transfer  on  the  books  of  the  corporation 
took  place  without  the  State,  and  it  was  the  privilege  of  the  cor- 
poration to  take  such  books  out  of  the  State  for  such  purpose  as 
it  might  see  fit.  The  physical  acts  necessary  to  complete  a  trans- 
fer of  ownership  of  the  shares  of  stock  were  actually  performed 
outside  of  the  State.  The  tax  has  no  extra  territorial  effect.  {Peo- 
ple ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431).  If,  however,  the 
agreements  by  which  the  voting  trust  was  created,  and  which  had 
to  do  with  the  various  transfers  of  stock,  and  which  conferred  on 
either  Rhoades  or  the  voting  trustees  the  right  to  require  a  transfer 
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on  the  books  of  tlie  corporation  were  executed  within  the  State  of 
New  York,  such  agreements  would  be  subject  to  the  tax. 

The  particulars  of  the  extension  of  the  voting  trust  agreement 
do  not  appear  from  the  statement  of  facts.  If  such  agreement, 
however,  required  the  surrender  of  the  old  certificates  and  the 
issuance  of  new  certificates  in  place  thereof,  and  sudi  agreement 
was  executed  within  the  State  of  New  York,  it  would  be  subject 
to  the  tax. 

Dated,  May  25,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
To  Hon.  Eitoene  M.  Travis,  State  Comptroller,  Albany,  N.  Y. 


Tax  Law  —  iStock  Tbansfebs  —  Voting  Trusts  —  TRANsnats  BmrasB  anb 
Aftes  Ahxnpment  to  Statutx. 

Where  stock  was  transferred  to  voting  trustees  before  the  amendment 
of  aection  270  of  the  Tax  Law  in  1911,  this  transfer  was  not  taxable; 
but  where  the  stock  was  transferred  from  the  voting  trust  in  1919,  this 
last   transfer  is  taxable. 

Facts 
On  the  incorporation  of  the  Banner  Milling  Co.,  April  4,  1908, 
1,200  shares  of  the  total  issue  of  2,100  shares  were  transferred  to 
the  Buffalo  Trust  Co.,  with  an  agreement  with  the  latter  that  it 
was  to  vote  for  certain  directors  named  in  the  agreement  and  was 
to  have  no  other  interest  or  power  whatsoever  by  reason  of  its 
possession  of  the  shares.  This  agreement  terminated  in  1919  and 
the  stock  was  transferred  by  the  voting  trustees  to  the  original 
owners.  No  sale  of  the  stock  took  place  during  the  period  that  the 
voting  trust  agreement  was  in  existence. 

Opinion 

The  original  issuance  of  stock  to  the  Buffalo  Trust  Co.,  as 
trustee,  occurred  prior  to  the  amendment  of  section  270  of  the  Tax 
Law  in  1911.  As  has  been  previously  held  in  former  opinions 
issued  by  the  Attomey-GeneraPs  office,  this  issuance  of  stock  was 
not  subject  to  the  stock  transfer  tax. 

At  the  time  of  the  amendment,  however,  the  title  to  the  stock 
was  held  by  the  trustee,  irrespective  of  the  fact  that  the  beneficial 
interest  might  have  remained  elsewhere.    The  trustee  had  physical 
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possession  of  the  certi^fieates  of  sto<^  and  exercised  certain  inci- 
dents of  ownership.  In  1919,  upon  the  surrender  by  the  trufltee  of 
the  certificates  and  the  transfer  of  the  possession  of  the  same 
together  with  the  title  thereof  to  the  so-called  original  owners,  the 
tax  became  payable.  The  provisions  of  section  270  imposing  a  tax 
upon  "  all  sales  or  agreements  to  sell  *  ♦  *  and  upon  any 
and  all  deliyeries  or  transfers  of  shares  or  certificates  of  stock 
whether  made  upon  or  shown  by  the  books  of  the  association,  com- 
pany or  corporation,  or  any  assignment  in  blank,  or  by  any 
delivery,  *  *  *  whether  intermediate  or  final,  and  whether 
investing  the  holder  with  a  beneficial  interest  or  legal  title  to  said 
stock  or  merely  with  the  possession  or  use  thereof  for  any  pur- 
pose," were  designedly  made  broad  enough  to  cover  transactions 
of  this  character. 

Dated,  May  25,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 
To  Hon.  Eugene  M.  Tbavis,  State  Comptroller,  Albtmy,  N.  Y. 


Boxing  and  Spabiqing  Act,  Chapter  912,  Laws  of  1920,  Sbchon  192  of  the 
Mhjtabt  Law. 

Officers  haring  charge  and  control  of  armories,  with  the  approval  of 
the  diviaion  or  brigiule  comnumder,  may  lease  such  armories  to  a 
licensed  corporation  to  hold  therein  boxing  and  sparring  matches  or 
exhibitione  fer  a  portion  of  a  day  or  night  in  each  week  or  m<Mith  during 
a  rental  period  of  one  year  upon  such  corporation  fully  complying  with 
all  the  provisions  of  section  192  of  the  Military  Law. 

Inquiby 

Can  the  officer  in  charge  and  control  of  an  armory  enter  into 
a  contract  or  lease  under  section  192  of  the  Military  Law  with 
a  corporation,  which  would  permit  of  the  holding  of  boxing  or 
sparring  matches  in  such  armories  under  the  Walker  Bill? 

Opinion 

Chapter  012  of  the  Laws  of  1920  generally  known  as  the 
*^  Walker  Bill "  is  an  act  "  allowing  and  regulating  boxing  and 
sparring  matches,  and  establishing  a  State  Boxing  Commission.^' 

The  bill  provides  for  the  appointment  of  a  commission  to  be 
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known  as  a  State  Boxing  Commission,  fixes  the  salaries  of  thei 
Commissioners,  stud  outlines  its  powers  and  duties.  It  also  pro- 
vides for  the  appointment  of  a  lioeaose  committee  consisting  of 
three  persons  to  be  appointed  by  the  Governor,  who  are  to  serve 
without  compensation,  and  the  duties  and  jurisdiction  of  such 
license  committee  are  indicated  in  sections  6  and  7  of  such  act, 
as  follows: 

"  Section  6.  Jurisdiction  of  commiUee.  The  license  com- 
mittee is  hereby  given  the  sole  control,  authority  and  juris- 
diction over  all  licenses  to  hold  boxing  and  sparring  matches 
or  exhibitions  for  prizes  or  pursee  or  where  an  admission 
fee  is  received,  and  over  all  licenses  to  any  and  all  persons 
who  participate  in  such  boxing  or  sparring  matches  or  ex- 
hibitions, as  hereinafter  provided. 

"  Section  7.  License  to  corporaiions.  The  license  com- 
mittee may,  in  its  discretion,  issue  a  license  to  conduct,  hold 
or  give  boxing  or  sparring,  matches  or  exhibitions,  subject  to 
the  provisions  thereof,  to  any  corporation  duly  incorporated 
under  the  laws  of  the  State  of  New  York,  but  not  otherwise. 
Sv>ch  corporation  must  hold  a  lease  of  a  term  of  at  least  one 
yea/r  of  the  premises  m  which  such  match  or  exhibition  is  to 
he  held/' 

It  is  also  provided  in  section  2  of  the  act,  in  part  as  follows : 
"  Where  such  match  or  contest  is  authorized  to  be  held  in 
State  or  city  owned  armory  the  provisions  of  the  Military 
Law  in  respect  thereto  must  be  complied  with.^' 

It  is  quite  manifest  by  the  aboTe  sentence  that  the  Legislature 
contemplated  the  use  of  armories  for  matches  and  contests  held 
under  the  terms  of  the  act,  and  intended  to  authorize  the  leasing 
of  such  buildings  for  such  purposes  under  proper  conditions  when 
such  use  would  not  in  any  way  conflict  with  the  occupation  thereof 
for  military  purposes.  It  is  evident  that  such  contemplated  use 
of  armories  by  corporations  will  be  completely  defeated  unless 
such  corporation  can  secure  a  lease  or  leases  of  such  armories  for 
a  term  at  least  of  one  y«ar.  The  language  used  in  the  last  sen- 
tence of  section  7  of  the  Boxing  Act  is  mandatory,  and  absolutely 
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prohibitive  of  such  use  of  armories  by  corporations  unless  the 
corporation  desiring  to  hold  a  match  in  a  particular  armory  holds 
a  lease  thereof  for  at  least  one  year.  It  does  not  follow  that  such 
a  lease  must  be  a  continuous  lease  of  the  armory  for  every  day 
of  the  year,  or  of  the  whole  armory  for  any  particular  days^ 
but  a  lease  of  some  right  or  privilege  for  a  portion  of  the  time  for 
a  year  is  imperative. 

It  is  provided  in  section  192  of  the  Military  Law  that  besides 
the  ordinary  use  of  armories  for  military  purposes,  they  can  be 
used 

"  For  such  other  purposes  not  interfering  with  its  use  by 
the  troops  quartered  therein  as  may  be  approved  by  the  officer 
having  charge  and  control  of  the  armory  and  his  division  or 
brigade  commander,  as  the  case  may  be,  provided  that  when 
such  use  is  not  by  an  organization  of  the  National  Guard  or 
Naval  Militia  there  shall  first  be  executed  by  the  person, 
association,  corporation  or  co-partnership  applying  to  use  the 
same  and  by  a  surety  company  a  bond  to  the  people  of  the 
State,"  etc. 

It  is  clear  that  an  armory  can  be  rented  to  a  corporation  for 
certain  purposes  when  its  use  for  some  civil  purpose  will  not 
interfere  with  its  use  for  military  purposes,  and  it  is  fairly  within 
the  purview  of  the  act  that  it  can  be  rented  for  such  period  as  the 
officer  having  charge  and  the  division  and  brigade  commander 
may  approve. 

In  times  of  peace  the  use  of  such  armories  can  be  easily  dis- 
pensed with  for  military  purposes,  one  day  or  evening  a  month  or 
a  week,  as  the  necessities  of  the  corporation  may  require,  and 
such  a  rental  would  be  fairly  within  the  provisions  of  section  192, 
but  any  such  lease  should  contain  a  condition  that  in  the  event 
of  war,  insurrection,  riot  or  public  disturbances  of  any  kind 
which  would  necessitate  the  use  of  such  armory  by  active  militia, 
national  guard,  troops,  cadets  or  other  military  organization,  the 
use  thereof  by  such  corporation  under  its  lease  should  be  wholly 
suspended  until  such  time  as  peaceful  conditions  shall  be  restored 
and  the  officer  in  charge  may  give  his  approval  to  a  resumption  of 

Digitized  by  VjOOQIC 


Opinions  of  the  Attorney-General  131 

the  use  by  ,the  corporation,  and  also  reserving  the  right  to  the 
military  authorities  having  charge  of  the  armory  to  cancel  and 
revoke  the  lease  and  terminate  all  rights  and  uses  thereof  by  the 
lessee  whenever  the  military  necessities  of  the  armory  may  require 
the  whole  use  thereof  and  that  the  military  authorities  having 
such  charge  shall  be  the  sole  judges  of  such  necessities  and  the 
right  to  exclude  the  said  lessee,  his  agents,  servants  and  employees 
from  all  right  and  privileges  therein,  without  the  payment  of  any 
damages  or  other  compensation  to  the  said  lessee  on  account  of 
the  cancellation  or  termination  of  such  lease,  other  than  a  rebate 
of  the  rent  for  the  balance  of  the  term. 

I  am  therefore  of  the  opinion  that  the  armories  can  be  leased 
for  certain  dates  to  a  corporation  for  the  purposes  of  holding 
boxing  and  sparring  matches  therein  upon  conditions  hereinbefore 
indicated,  for  a  term  of  one  year,  upon  days  or  evenings  when  such 
use  will  not  interfere  with  militarj'  activities  therein. 

Dated,  May  27,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral, 
To  Hon.  Charles  W.  Berry,  Adjutant-General. 


Civil  Service  Law,  Section  22  as  Auexded  by  Laws  1920,  OHAPnst  883. 
National  Guardsmen  in  Fi&DzatAL  Sekvicb  During  the  World  War  as 

Vkixrans. 

An  honorably  discharged  member  of  the  National  Guard,  who  was  in 
the  service  of  the  United  States  under  the  call  of  the  President  during 
the  World  War,  is  entitled  to  the  protection  of  section  22  of  the  Civil 
Service  Law  as  amended  by  Laws  1920,  chapter  833. 

Inquiry 
Does  the  amendment  to  section  22  of  the  Civil  Service  Law  by 
L.  1920,  c.  833,  extending  the  protection  thereof  to  honorably 
discharged  soldiers,  sailor?  and  marines  having  served  in  the 
army  or  navy  of  the  United  States  in  the  World  War,  grant  the 
benefits  of  that  section  to  a  member  of  the  national  guard  who 
was  called  into  Federal  service  by  the  President  and  served  under 
the  United  States  after  the  declaration  of  war  against  Gtermany 
and  before  the  national  guard  was  drafted  into  the  Federal  army 
but  who  was  discharged  prior  to  that  draft  ? 

Digitized  by  VjOOQIC 


133  Opinio-^s  of  the  Attohney-Geneeal. 

Opinion 

Section  22.  of  the  Civil  Service  Law  grants  certain  rights  to 
veterans  by  chapter  833  of  the  Laws  of  1920.  The  words  "  or  in 
the  world  war ''  were  inserted  in  the  description  of  the  veterans 
protected  so  that  now  the  protection  applies,  in  addition  to  those 
theretofore  proteeted,  lo  a  "  person  holding  a  position  by  appoint- 
ment or  employment  in  the  state  of  New  York  or  in  the  several 
cities,  counties,  towns  or  vUlages  thereof  who  is  an  honorably  dis- 
charged- soldier^  sailor  or  marine,  having  served  as  such  in  the 
army  or  navy  of  the  United  States  *  *  *  in  the  world 
war     *     *     *." 

•  On  April  6,  1917,  Congress  declared  that  a  state  of  war  existed 
with  Germany.  Thereafter  the  President  called  into  Federal 
service  a  number  oi  national  guard  units.  Finally,  by  a  proclama- 
tion, dated  July  25,  1917,  the  entire  active  personnel  of  the 
national  guard,  with  the  exception  of  general  officers,  was  drafted 
into  the  army  under  the  terms  of  section  111  of  the  National 
Defense  Act,  and^  section  1  of  the  Selective  Service  Law.  The 
effect  of  this  draf^'was  to  discharge  the  persons  so  drafted  from 
the  militia.  Prior  to  the  draft,  however,  certain  members  of  the 
national  guard  were  discharged  while  in  the  service  of  the  United 
States. 

In  my  opinion  the  persons  so  discharged  are  entitled  to  be  con- 
^dered  as  having  served  in  the  army  or  navy  of  the  United  States 
during  the  world  war.  Section  101  of  the  JTational  Defense  Act 
provides: 

"  The  National  Guard  when  called  as  such  into  the  service 
of  the  United  States  shall,  from  the  time  they  are  required 
by  the  terms  of  the  call  to  respond  thereto,  be  subject  to  the 
laws  and  regulations  governing  the  Kegular  Army,  so  far  as 
such  lawB  and  regulations  are  applicable  to  officers  and 
enlisted  men  whose  permanent  retention  in  the  military 
;  service,  either  on  the  active  lifit  or  on  the  retired  list,  is  not 
contemplated  by  existing  law." 

In  other  words,  members  of  the  national  guard,  while  in  Federal 
service,  were  regarded  in  exactly  the  same  light  as  members  of 
the  regular  army  whose  permanent  retention  in  the  military 
service  was  not  contemplated  —  a  situation  similar  to  that  oi  men 
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volunteering  for  the  dnratron  of  the  war,  cr  ansmhers  of  the 
offieeiB  reserve,  the  enlisted  reserve,  the  medical  Teserve,  etc., 
called  for  duty.  The  United  States  Qovemineiit  paid  to  theae 
men  the  same  bonus  (under  Act  of  Congress,! Feb.  24,  1919)  as 
yvBA  paid  members  of  the  regular  army,  both  'vohmteeis  and 
drafted  m^i.  I  see  no  reason  why  the  State  of  <New  York  should 
draw  a  distinction  against  these  men  who  were  regarded  by  the 
United  States,  for  all  purposes,  as  monbers  of  the  annrjr.  I 
therefore  advise  that  members  of  the  national  guard  whose  honor- 
able discharge  papers  show  the  performance  of  military  duty  in 
the  service  of  the  United  States  under  call  of  the  President, 
between  April  6,  19,17,  and  October  11,  1918,  be  considered 
entitled  to  the  protection  of  section  22  of  the  Civil  Servicce  Law. 
The  fact  that  such  service  may  have  eommeneed  iprior  to  April 
6,  1917  "will  make  no  difference  if  it  continued^thereafter. 

Dated,  June  5,  1920. 

CHAKLES  D.  NEWTOif, 

lAitcmey-Qenerdl. 
To  John  J.  McQjuth^  Esq.,  Superintendent  of  TvhUc  Works, 

Albany,  N.  Y. 


CivYL  Service  Law,  Abticle  4  as  Abded  by  Lavs  .lft20,   Ghaptks  741. 
Pensions  —  Betirements. 

1.  Prior  service  in  a  department  in  which  an  employee  is<no  longer 
employed  is  entitled  to  credit  in  computing  total  service,  r^^gardleBS  of 
the  fact  that  that  department  now  has  a  retirement  system. 

2.  An  employee  in. a  department  whieh  has  a  r«tivement  cyatem,  winds 
not  a  member  of  that  system  and  cannot  now  l^ome  a  member,  is 
entitled  to  become  a  member  in  the  new  State  Rnployees'  Betirement 
System. 

3.  Employees  who  do  not  become  members  are  in  no  way  affected 
by  the  statnte. 

iNQtnsiEe 

Under  Article  4  of  the  Civil  Service  Law  as  added  by  c.  741, 
L.  1920: 

1.  Should  service  rendered  to  the  State  previous  to  or  sinee 
the  enactment  of  any  other  retirement  laws  relative  to  State 
employees,  such  service  being  in  a  departmeitt  to  which  the  other 
retirement  laws  now  apply,  be  credited  to  a  person  who  is  now 
rendering  service  to  the  State  in  a  bureau  or  department  whose 
employees  are  not  now  entitled  to  benefit  by  existing  laws  other 
than  L.  1920,  c.  741  ? 
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2.  If  an  employee  of  any  of  the  several  departments  to  which 
Article  5  of  the  Insanity  Law  is  applicable,  and  who  has  had  pre- 
viously, some  two  years  ago,  the  opportunity  to  become  a  member 
of  the  Hospital  Retirement  System,  refused  it,  may  he  now  become 
a  member  of  the  New  York  State  Employees'  Retirement  System  ? 

3.  If  an  employee,  now  in  the  service,  fails  to  become  a  mem- 
ber, and  reaches  the  age  of  seventy  subsequent  to  January  1,  1925, 
may  he  continue  in  the  service  thereafter  ? 

Opinion 
The  fact  that  an  employee  is  or  has  been  in  a  branch  of  the 
civil  service  to  which  some  other  retirement  law  applies  does  not 
appear  to  make  any  difference  with  respect  to  his  status,  unless 
he  is  or  may  be  now  or  hereafter  entitled  to  benefit  by  existing 
laws  providing  for  pensions  and  annuities.  (Section  52,  para- 
graph 2.)  The  definitions  of  State  service,  prior  service  and 
total  service  (section  50,  paragraphs  8,  9  and  10),  do  not  exclude 
service  in  departments  which  .bad  or  have  retirement  systems. 
The  law  provides  for  the  admission  to  membership  in  the  New 
York  State  Employees'  Retirement  System  of  present  or  future 
employees,  except  those  who  are  or  may  be  entitled  to  benefit  by 
some  other  existing  laws  providing  for  pensions,  etc.  The  exclu- 
sion applies  only  to  those  who  still  may  get  the  benefit  of  the 
other  statutes.  Those  wlo  formerly  served  in  departments  when 
there  were  no  pension  systems  and  left  those  departments  to  enter 
other  departments,  are  not  excluded  by  reason  of  the  fact  that  the 
departments  which  they  left  have  since  acquired  retirement  sys- 
tems. The  answer  to  the  first  inquiry  is  that  service  rendered  in 
one  department  by  an  employee  now  in  another  department  should 
not  be  excluded  in  computing  prior  service  by  reason  of  the  fact 
that  the  first  mentioned  department  now  ha^  a  pension  system. 
The  fact  that  it  now  has  a  pension  system  does  not  help  that 
employee  at  all,  and  it  seems  to  be  the  purpose  of  the  law  to 
admit  every  employee  who  is  not  in  a  position  to  get  a  pension 
under  some  other  law. 

'  Carrying  out  this  purpose,  it  is  my  belief  that  the  law  intended 
to  admit  any  employee  who  is  not  now  in  some  other  retirement 
system  and  cannot  now  join  one.     The  fact  that  an  employee 


Digitized  by  VjOOQIC 


Opinions  of  the  Attorney-General  135 

refused  to  join,  a  retirement  system  in  the  past,  and  thereby  pre- 
cluded himself  from  joining  it  now,  does  not  keep  him  out  of  the 
new  system.  I  therefore  answer  the  second  inquiry  as  follows : 
An  employee  of  a  department  having  an  existing  retirement  sys- 
tem, who  has  not  become  and  cannot  now  become  a  member  of 
that  retirement  system,  is  eligible  for  membership  in  the  new 
system. 

The  statute  makes  no  provision  for  retirement  of  persons  not 
members,  nor  for  the  removal  of  such  persons  without  pension  or 
annuity.  Section  62  provides :  "  Retirement  of  a  member  for 
superannuation  shall  be  made  by  the  Comptroller  as  follows:  1. 
Any  member  in  State  service  may  be  retired  *  *  *.  2.  Any 
member  in  the  State  service  attaining  the  age  of  seventy  years 
shall  be  retired  *  *  *."  Section  63  provides:  "Upon 
retirement  for  superannuation  a  member  shall  receive  a  retire- 
ment allowance  *  *  *."  It  is  perfectly  clear  that  these  sec- 
tions apply  only  to  members,  and  provide  only  for  retirement  with 
allowances.  There  is  nothing  to  indicate  any  intent  to  place  an 
age  limit  upon  non-members.  I  therefore  answer  the  third  ques- 
tions as  follows :  An  employee  now  in  the  service,  who  refuses 
to  become  a  member  of  the  system,  does  not  in  any  way  come 
under  the  provisions  of  the  act,  and  the  act  cannot  be  considered 
to  compel  his  retirement  on  reaching  the  age  of  seventy  subse- 
quent to  January  1,  1925. 

Dated,  June  8,  1920. 

CHARLES  D.  NEWTON, 

Attorney-General. 

To  Hon.  Eugene  M.  Te.\vis,  State  Camptroller,  Albany,  N,  Y, 


Tax  Law,  Sextiton  270  —  Traivsfeb  To  and  From  Trustees  —  Before  and 
Aptes  Amenduent  of  1011  —  Issue  Without  CoNaiiDERATiON. 

Although  an  issue  of  stock  directly  to  a  trustee  without  consideration 
may  be  illegal,  such  an  issue  is  not  tiaxa;ble.  Where  stock  was  trane- 
ferred  three  years  before  the  Stock  Transfer  Law  was  enacted,  although 
the  transfer  was  not  noted  upon  the  books  until  eight  years  after  the 
enactment  of  the  law,  the  transfer  is  not  taxable. 

Facts 
1.  The  Eochester  Hotel  Corporation,  under  resolution  of  the 
board  of  directors,  issued  1,800  shares  of  stock  to  M.  E.  Wolff 
as  trustee  "  for  the  purpose  of  making  division  of  that  stock  as 
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a  bonus  to  the  pundutBevs  of  the  bonds  of  the  Corporation."  The 
suggestion  is  made  that  there  must  have  been  an  intervening  owner 
who  received  the  stock  for  value  and  tranaferred  it  to  Wolff,  and 
that  such  transfer  was  subject  to  the  tax. 

2,  A  certificate  for  certain  shares  of  stock  in  the  Lockport  and 
Newfane  Power  and  Water  Supply  Company,  was  in  the  year 
1902,  duly  assigned  to  and  delivered  to  the  Girard  Trust  Co.,  as 
as  trustee  under  a  certain  mortgage,  and  to  be  held  as  collateral 
security  under  auch  mortgage.  The  certificate  was  retained  by  the 
trust  company,  but  no  actual  transfer  on  the  books-of  the  corpora- 
tion made  until  1913.  The  Stock  Transfer  Law  was  enacted  in 
1905.  Inquiry  is  made  as  to  whether  the  transfer  in  the  books 
in  1913  is  subject  to  the  tax. 

Opinion 
The  two  cases  submitted  will  be  considered  in  the  order  stated. 

1.  The  issue  of  stock  direct  to  Wolff,  whether  as  trustee  or 
otherwise,  if  made  without  payment  of  full  value  therefore,  was 
illegal  and  in  violation  of  the  provisionjs  of  section  55  of  the 
Stock  Corporation  Law.  Such  issue  might  subject  both  the  cor- 
poration and  the  directors  to  proceedings  by  stockholders  or  the 
Attorney-General. 

It  cannot  be  inferred,  however,  that  because  the  officers  of  tte 
corporation  should  not  violate  the  law,  that  they  ha\'e  not  done  so. 
In  the  absence  of  information  as  to  the  existence  of  an  intervening 
recipient  of  the  stock  for  value,  before  its  transfer  to  the  trustee, 
no  payment  of  a  tax  can  be  required.  If  it  be  determined  that 
there  has  been  an  evasion  of  the  payment  of  the  tax  by  the  per- 
formance of  an  act  forbidden  by  section  55  of  the  Stock  Corpora- 
tion Law,  the  facts  should  be  reported  to  the  proper  State  officers 
for  action  thereon. 

2.  It  was  held  by  Attorney-General  O'Malley  in  an  opinion 
rendered  February  8,  1910,  that  such  a  transfer  was  not  taxable. 

Section  270  of  the  Tax  Law  makes  division  of  various  acts 
which  may  all  be  incidents  of  one  transfer,  and  provides  that  any 
one  of  such  incidents  may  under  certain  circumstances  be  subject 
to  the  tax. 

The  actual  agreement  for  transfer  may  be  made  without  the 
State  and  yet  the  transfer  on  the  books  of  the  corporation  within 
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the  State  may  be  taxable.  The  law,  nevertheless  imposes  but  one 
tax  on  anj  one  transfer,  and  the  transfer  in  the  instant  case  may 
be  regarded  as  dating  from  the  actual  assignment  and  delivery 
of  the  certificate  of  stocL  (See  also  Travis  v.  American  Cities 
Co.,  et  al.,  just  decided  by  the  Appellate  Division,  First  Depart- 
m^it  and  not  yet  reported). 

Of  course,  I  assume  that  the  transaction  described  was  all  in 
^md  faith;  the  Comptroller's  powers  are  adequate  to  investigate 
any  transfer  made  for  the  purpose  of  evading  the  tax.  Where 
such  evasion  is  found  the  tax  must  be  paid. 

Dated,  June  16,  1920. 

OHAELES  D.  NEWTON, 

Attomey-Qejieralu, 
To  Hon.   Eitoenb  M.   Travis,   State  Comptroller,   Woolworth 

Building^  New  York  City. 


Civil  SRBvacB  Law,  Section  22-a  as  Addbs)  By  Laws  1920,  Chafti»  836. 
Pbefebence  TJX  Retention  on  Aboution  of  Positions. 

•Section  22-a  of  the  OiTil  S^rrice  Law  aa  added  \ff  Lawtr  1920,  chapter 
83#y  reasoaably  cooatrutcL,  proyides  for  preforenee  among  peraoaa  holding 
identical  positions  in  the  same  bureau  or  department,  when  the  number 
of  positions  is  reduced.  The  preference  in  retentioa.  is  ba89d  u^^n  Um 
date  of  appointment  to  the  position  held. 

Inqitiby 
Due  to  lack  of  work  and  for  reasons  of  economy  it  will  be 
necessary,  within  a  short  time,  for  the  State  Engineer  to  make 
reductions  in  the  force  of  engineers  and  assistants  now  employed 
in  his  department.  In  view  of  the  provisions  of  chapter  836  of 
the  Laws  of  1920,  the  following  questions  arise  with  respect  to  the 
suspension  of  men  to  be  laid  off: 

(1)  Does  an  original  appointment  mean  the  date  originally 
appointed  regardless  of  any  intervening  time  in  which  the  em- 
ployee may  have  been  out  of  the  service  ? 

(2)  A  senior  assistant  engineer  entered  the  service  as  chainraan 
in  1901 ;  was  out  of  the  department  for  two  years  and  re-entered 
as  leveler  in  1905.  Which  date  is  to  be  considered  the  original 
appointment  in  the  service  ? 
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(2)  Does  it  refer  to  original  appointment  in  the  present  posi- 
tion or  to  original  appointment  to  any  position  in  the  classified 
service  ? 

(a)  Two  junior  assistant  engineers  are  doing  a  similar  work 
and  receive  like  salaiy.  ''A''  entered  the  Department  as  laborer 
in  1910  and  became  a  rodman  in  1915  and  a  junior  assistant 
engineer  in  1917.  "  B  "  entered  the  Department  as  chainman  in 
1912  and  became  a  rodman  in  1913  and  a  junior  assistant  engineer 
in  1917.  What  is  the  date  of  original  appointment  in  the  service 
as  referred  to  in  the  law? 

(3)  Does  the  word-  *'  position  "  refer  to  title,  the  group  and 
grade  by  which  men  are  classified  by  the  civil  service;  or  does 
it  refer  to  situation  or  location  ? 

(a)  For  example;  some  of  the  assistant  engineers,  group  D, 
grade  1,  are  field  engineers  in  charge  of  construction  work,  while 
others  are  bridge  designers,  etc.  Assume  that  an  assistant  engineer 
entored  the  service  in  1904  and  at  present  is  in  charge  of  con- 
struction work  which  will  be  completed  shortly;  assume  also 
another  assistant  engineer  entered  the  service  as  such  in  1910  but 
has  been  and  is  now  assigned  as  a  bridge  designer;  and  assume 
also  that  the  necessity  for  a  bridge  designer  continues,  which  man 
may  be  legaly  suspended  ? 

(b)  As  another  example,  assume  that  an  assistant  engineer 
who  entered  this  grade  in  1912  has  charge  of  a  Barge  Canal  con- 
tract at  Buffalo,  and  another  man  who  became  an  assistant  engi- 
neer in  1905  is  on  terminal  construction  work  in  New  York  City. 
Assume  the  work  at  Buffalo  is  to  continue  and  the  other  close, 
and  that  the  assistant  engineer  at  Buffalo  is  best  qualified  by 
training  and  experience  to  perform  this  work.  Which  of  these 
two  men  may  legally  be  suspended  ? 

(c)  As  another  case,  assume  that  an  assistant  engineer  in 
charge  of  terminal  construction  work  at  Rochester  and  another 
man  is  doing  general  office  work;  that  the  field  work  is  to  oon- 
linue  but  the  office  work  is  to  close;  that  the  office  man's  services 
prior  dates  the  field  man's  by  eight  years.  Which  of  these  two 
men  may  legally  be  suspended? 

(4)  Does  the  word  "position"  refer  to  the  group  in  which  men 
are  classified  in  the  engineering  grades  by  the  civil  service  or  does 
it  refer  to  similar  salaries  within  the  group  ? 
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(a)  In  the  group  assistant  engineer,  for  example,  there  are  two 
grades:  Grade  1  includes  mechanical  engineer  and  draftsman, 
assistant  engineer;  salary  range,  $2,400,  $2,520,  $2,700.  Grade 
2;  bridge  designer,  assistant  engineer,  salary  range,  $2,820, 
$2,940,  $3,060,  $3,240. 

(b)  An  assistant  engineer  receiving  $3,060  or  $3,250  was  ap- 
pointed in  1910  and  is  in  charge  of  a  large  contract.  He  has  an 
assistant  engineer  at  $2,400  or  $2,820  working  under  him  as  an 
assistant.  The  latter  was  originally  appointed  in  1909.  The  work 
now  only  requires  an  engineer  in  charge.  Which  one  may  legally 
be  suspended  ? 

(c)  A  junior  assistant  engineer  entered  the  department  as 
laborer  in  1910  and  became  a  rodman  in  1915  and  a  junior  assist- 
ant engineer  in  1917.  He  now  receives  $2,400  per  year  and  is 
specialized  as  an  assistant  on  designing  work.  Another  junior 
assistant  engineer  entered  the  department  in  1912  and  became  a 
rodman  in  1913  and  a  junior  assistant  engineer  in  1917.  He 
receives  $1,800  per  year  and  is  an  assistant  in  field  work.  The 
?crvices  of  the  junior  assistant  engineer  on  design  and  office  work 
is  needed  and  the  field  man  is  not  needed.  Which  one  may  be 
legally  suspended  ? 

(5)  Does  the  fact  that  the  engineering  grades  in  tibis  depart- 
ment were  re-classified  by  the  Civil  Service  Commifision  in  1917 
have  any  bearing  on  the  case  ? 

(6)  Does  an  original  appointment  refer  to  appointment  in  this 
department  or  would  it  include  service  of  prior  date  in  another 
department,  if  any  ? 

Opinion 
Chapter  836  of  the  Laws  of  1920  adds  a  new  section  22-a  to 
the  Civil  Service  Law.  This  is  not  an  amendment  of  section  22-a 
as  added  by  Laws  1918,  chapter  211,  but  a  new  section  with  a 
duplicated  number.  The  same  carelessness  which  appears  in  the 
numbering  characterizes  the  phraseology  of  the  act,  and  it  is 
difficult  to  determine  from  its  language  exactly  what  was  the 
legislative  intent. 

The  new  section  provides: 

'*  Whenever  a  position  in  the  competitive  class  or  qualified 
grades  in  the  civil  service  of  the  state  or  any  civil  division 
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or  city  thereof  is  abolished  or  made  unnecessary,  the  person 
holding  :sueh  position  shall  be  deemed  to  be  suspended  withr 
out  pay.  SuxsL  suspeinsioiL  shall  be  made  in  the  inverse  order 
of:  their  original  appointment  in  the  service  and  such  person 
so  suspended  shall  be  entitled  to  reinstatement  in  that  or  any 
ooriesponding  or  similar  position  if  within  two  years  there- 
after theore  i&need  for  his  services.  It  shall  be  the  duty  of 
the  departmeikt  or  office  in  which  such  position  has  existed 
to  furnish,  the 'names  of  all  persons  so  suspended  to  the  state 
civil  service  commission,  or  if  the  position  is  in  the  service 

.  of  the  city,  to  the  municipal  civil  service  commission  of  the 
said  city,  with  a  statement  in  the  case  of  each  of  the  date  of 

;  his  original,  appointment  in  the  service,  the  nature  of  his 
Work  and*  his  oompensation  and  the  cause  of  his  suspension. 

:  It  shall  be  the*  duty  of  the  state  civil  service  commission,  or 
if  the  perwttb  op  persons  affected  have  been  in  the  service  of 

'  a  city,  oi  th^immicipal  civil  service  commission  of  the  said 
citj^,  forthwitb  to  place  the  names  of  said  person  or  persons 
on  a  list  of  suspended  employees,  and  for  two  years  there^ 
after  to  eertiff  from  said  list  the  persons  thereon  in  the  order 
of  their  original  appointment  for  reinstatement  or  re-employ- 
ment for  the  same  class  and  grade  of  work  at  wiiich  they  had 
been  employed^  before  making  certification  from  any  other 

'         list.    The  failure  of  the  person  on  any  such  list  for  reinstate- 

'■  ment  or  re-employment  to  accept  after  reasonable  notice  any 
office-or  position;  in  the  same  city,  if  he  has  been  in  the  serv- 
ice of  a  city,  or  in  the  same  county,  if  he  has  been  in  the  serv- 
ice of  a  county,  or  in  the  state  service,   if  he  has  bees. 

'         employed  therein,   involving  the  same  class  and  grade   of 

•  work,  and  at  the  same  salary  or  wages  as  he  received  in  the 
position  formerly  held  by  him,  shall  be  held  .to  be  a  relin- 
quishment of  his  rights  to  reinstatement  as  herein  stated. 
N'othing  in  this  section  shall  be  construed  to  apply  to  the 
position,  in.  the  exempt  or  noncompetitive  class  or  grade, 
of  private  secretary,  cashier  or  deputy  for  any  ofiieial  or 
department,  nor  affect  the  rights  of  honorably  discharged 
soldiers,  sailors  or  marines,  or  volunteer  firemen.'' 
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The  first  eentence  of  the  section  -would  eo^n  to  refer  to  the 
abolition  or  discontinuance  of  single  positions.  The  second  sen- 
tence however  says  "  Such  suspension  shall  be  made  in  the  inverse 
order  of  their  original  appointment  *  *  */'  Although  the 
plural  relative  "their"  has  no  plural  counterpart  in  the  pre- 
ceding sentenc,  it  indicates  an  intent  to  establish  an  order  of 
preference  in  removals,  and  one  must  conclude  that  the  intention 
of  the  act  is  to  provide  for  cases  where  the  nuniber  of  similar 
positions  in  a  department  is  reduced,  af)  well  aa  for  cases  where 
a  single  position  is  discontinued. 

I  cannot  believe  that  the  intent  was  to  carry  the  preference 
in  retention  beyond  identical  positions  in  the  same  department 
or  bureau  of  the  State  or  of  the  same  subdivision  or  city.  The 
language  of  the  first  part  of  the  section  is  broad  enough  to  bear 
the  construction  that  if  a  position  in  the  county  service  of  one 
county  be  abolished,  one  holding  a  similar  position  in  another 
county  must  be  removed  first,  if  his  "  original  appointment  ^ 
were  later  than  that  of  the  incumbent  of  the  position  first  men- 
tioned. The  absurdity  is  so  obvious  that  it  is  unnecessary  to  dis- 
cuss it.  And  I  think  it  is  equally  obvious  that  there  is  no  prefer- 
ence running  between  different  departments  in  the  State  service 
—  for  example,  I  think  nobody  would  claim  that  an  assistant 
engineer  in  the  State  Engineer's  CMRce,  whose  position  became 
unnecessary,  would  be  entitled  to  have  an  assistant  engineer  in 
the  Highway  Department  suspended  before  him,  merely  because 
the  latter  were  junior  in  the  service.  The  head  of  the  department 
is  required  to  certify  the  "date  of  original  appointment "  and  he 
cannot  be  charged  with  knowledge  of  the  date  of  an  appointment 
in  another  department  or  political  division. 

In  short  I  do  not  think  the  act  contemplates  irwnsferring  a 
man  from  one  position  (which  has  been  abolished)  to  another 
which  continues,  and  the  displacing  of  the  incumbent  of  the 
second  position  (if  he  happens  to  have  spent  less  time  in  the 
service) . 

And  I  believe  this  true  even  with  respect  to  positions  in  the 
same  department  or  bureau.  When  the  time  for  reinstatement 
of  a  suspended  employee  comes,  he  is  entitled  to  certification  for 
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reinstateineiit  to  a  smiilar  position,  "  for  the  same  class  and  grade 
of  work."  This  is  equivalent  to  a  transfer  under  the  other  pro- 
visions of  the  Civil  Service  Law  and  liules,  and  those  provisions 
should  govern  the  construction  of  the  new  section  as  far  as  rein- 
statements are  concerned.  A  man  may  be  transferred  from  one 
position  to  another  "  similar  "  position  —  that  is  another  position 
which  his  education  (as  demonstrated  by  examination)  and  his 
experience  in  the  position  he  is  leaving  qualify  him  to  fill.  But 
the  test  of  qualifications  for  transfer  or  reinstatement  is  different 
from  the  test  for  preference  in  suspension.  A  man  may  be  trans- 
ferred to  a  "  similar  "  position,  but  he  is  not  entitled  to  displace 
a  man  holding  a  "  similar  "  position,  he  may  only  be  kept  in  the 
service  in  preference  to  another  holding  the  same  position.  If 
there  be  a  number  of  positions  exactly  alike,  where  employees 
are  doing  identical  work,  interchangeably,  and  the  number  of 
such  positions  be  reduced,  the  preference  would  apply ;  otherwise 
not.  For  example:  if  there  be  ten  stenographers  in  a  bureau, 
being  sent  indiscriminately  to  take  dictation  from  the  same  men, 
and  the  number  be  reduced,  the  lay-off  must  be  in  inverse  order 
of  appointment.  But  if  in  a  department  there  were  two  "  clerks," 
one  assisting  the  auditor  with  his  accounting  and  the  other  assist- 
ing counsel  in  his  legal  work,  they  would  not  hold  the  same 
position,  even  though  their  titles  were  the  same  and  they  were  in 
the  same  grade  (that  is  both  drew  salaries  between  the  same 
arbitrary  limits).  If  the  auditor  found  that  he  no  longer  needed 
a  clerk,  his  clerk,  even  though  longer  in  the  service,  c-ould  not 
displace  the  counsel's  clerk. 

We  should  not  confuse  title  and  position.  Two  persons  holding 
the  same  title  may  hold  very  different  positions  and  neither  may 
be  qualified  to  fill  the  position  of  the  other.  There  is  nothing  in 
the  statute  showing  any  intent  to  give  one  the  right  to  displace 
the  other.  On  the  contrary,  the  statute  requires  the  head  of  a 
department,  on  suspending  a  man,  to  certify  the  nature  of  his 
work,  which  indicates  the  thought  that  men  doing  work  of  differ- 
ent natures  hold  different  positions.  Also  the  fact  that  certifica- 
tion must  be  "  for  the  same  grade  or  class  of  work  "  indicates 
that  even  in  the  same  grade  and  class  of  work  there  may  be  differ- 
ent positions,     A  good  example  is  shown  in  the  inquiry  (3-a). 
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Under  the  title  "Assistant  Engineer  "  are  construction  engineers 
in  charge  of  field  work  and  bridge  designers.  While  they  all  hold 
the  title  of  "Assistant  Engineer,"  some  hold  the  position  of  field 
engineer  and  others  the  position  of  bridge  designers.  While  some 
field  engineers  might  make  good  bridge  designers,  and  some 
bridge  designers  might  make  good  field  engineers,  the  chances  are 
that  they  are  specialized  in  their  several  lines,  and  to  give  a  field 
engineer  the  right  to  displace  a  bridge  designer  because  there  was 
no  longer  need  for  him  as  a  field  engineer  would  not  only  be  an 
absurdity,  but  would  be  directly  contrary  to  the  spirit  of  the 
Civil  Service  Law  and  the  constitutional  provision  —  seeking  to 
have  the  holding  of  positions  depend  upon  merit  and  fitness. 

Experience  in  a  given  line  of  work,  proved  by  holding  a  position 
in  that  line  through  a  long  period,  is  evidence  of  fitness  —  for 
that  line.  But  not  for  a  different  line.  And  when  the  Constitu- 
tion lequires  appointments  and  promotions  to  be  based  on  merit 
and  fitness,  it  does  not  contemplate  the  preference  of  the  unfit  in 
reduction  of  positions. 

This  brings  us  to  the  question  of  the  meaning  of  the  phrase 
'^  original  appointment  in  the  service."  Here  again  the  statute 
is  carelessly  drawn.  The  phrase  might  mean  almost  anything. 
*'  Original  appointment "  may  mean  anything  from  the  first  of 
several  appointments,  even  though  separated  by  years  of  private 
life,  to  appointment  in  the  position  presently  held.  And  if  it 
refers  to  the  first  of  several  appointments,  it  might  be  that  the 
different  positions  held  were  of  extremely  unlike  natures.  "  The 
service"  might  mean  anything  from  employment  at  public 
expense,  to  employment  in  the  position  presently  held. 

If  we  should  put  the  broadest  possible  construction  on  the 
phrase  we  would  have  to  hold  that  a  man  who  in  1885  held  a 
position  of  page  in  the  Legislature  for  four  months,  and  who  was 
appointed  stenographer  in  the  office  of  the  chamberlain  of  New 
York  City  in  1920,  would  be  preferred  as  against  another  who 
had  been  stenographer  in  the  chami)erlain's  office  for  twenty 
year  laet  past.  Nobody  would  suggest  that  the  Legislature  in- 
tended any  such  absurdity.     But  what  did  they  intend? 

I  think  we  must  construe  the  statute  in  the  light  of  the  merit 
atnd  fitness  principle.     As  I  have  said,  merit  and  fitness  may  be 
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demonstrated  by  long  service.  But  neither  merit  nor  fitness  for 
one  position  can  be  demonstrated  by  long  service  in  another.  A 
man  -who  by  long  and  faithful  service  as  a  copyist  might  demon- 
strate both  merit  and  fitness  for  that  position,  might  neither 
merit  nor  be  fit  for  a  position  of  trust,  requiring  the  handling  of 
moneys  and  accurate  accounting.  Long  service  as  bridge  desigiMr 
might  demonstrate  the  fitness  for  such  a  position  of  a  man  physi- 
cally or  mentally  incapable  of  handling  a  gang  of  men  in  construc- 
tion work.  But  both  are  classified  under  the  same  title,  and  the 
examinations  for  promotion  to  both  such  positions  might  be  open 
to  the  same  group  of  junior  assistant  engineers.  Experience  as 
junior  assistant  engineer  assisting  a  bridge  designer,  would  be 
no  criterion  of  fitness  for  the  position  of  assistant  engineer  in 
charge  of  constructicxi  —  but  the  junior  assistant  to  the  bridge 
designer  might,  on  examination,  be  promoted  to  be  a  construction 
engineer.  In  that  case  his  fitness  would  be  demonstrated  by  the 
examination  rather  than  by  his  long  service. 

I  am  forced  to  the  conclusion  that  the  only  reasonable  con- 
struction to  be  put  upon  the  phrase  "  original  appointment  in  the 
service  "  as  used  in  the  statute  is  that  it  was  intended  to  mean 
original  appomtinent  to  th-e  position  held  at  the  time  of  its  aboli- 
tion, and  that  only  continuous  service  should  bo  considered.  A 
man  appointed  to  a  position  in  1880  who  resigned  in  1881,  and 
was  re-appointed  in  1919,  should  not  be  preferred  over  a  man 
who  has  held  continuously  since  1890.  And  a  man  who  has  been 
in  the  civil  sen'-ice,  even  in  the  same  bureau  of  the  same  depart- 
ment, holding  various  lower  positions,  since  1895,  who  was  pro- 
moted or  transferred  to  a  stated  position  in  1919,  should  not  be 
preferred  over  a  man  who  has  held  that  stated  position  con- 
tinuously since  1900.  The  latter  man  has  unquestionably  demon- 
strated fitness  for  the  position  he  holds,  the  former  very  possibly 
has  not  —  at  least  not  in  anything  like  the  same  measure. 

My  opinion  is  therefore  that  the  statute  should  be  construed 
as  follows:  When  a  single  position  is  abolished,  the  incumbent 
is  entitled  to  be  listed  and  certified  for  reinstatement  in  the  same 
or  a  similar  position,  before  certification  is  made  from  any  other 
list.  When  a  number  of  persons  hold  the  scume  position  (not  the 
same  title)  and  the  number  is  to  be  reduced,  suspension  must  be 
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in  inverse  order  of  appointment  to  that  position,  and  tke  persons 
removed  must  be  placed  upon  the  preferred  list  and  certified  in 
the  chronological  order  of  their  appointments  to  that  position, 
I  will  now  undertake  to  answer  specifically  the  questions  con- 
tained in  the  inquiry : 

(1)  Continuous  service  is  contemplated. 

(a)  The  appointment  to  the  present  position  should  be  con- 
sidered. 

(2)  Appointment  to  the  present  position  is  contemplated. 

(a)  The  one  first  appointed  to  the  present  position  is  entitled 
to  preference  in  retention. 

(3)  The  word  "position"  does  not  refer  to  title,  group  or 
grade,  but  to  what  is  colloquially  tenned  the  "  job." 

(a)  The  field  engineers  hold  one  position,  the  bridge  designers 
another,  regardless  of  their  titles.  On  abolition  of  a  position  of 
field  engineer,  it  is  not  necessary  to  remove  a  bridge  designer 
and  transfer  a  field  engineer  who  may  not  be  qualified  to  design 
bridges. 

(b)  Engineei's  in  charge  of  barge  canal  construction  and 
engineers  in  charge  of  terminal  construction  hold  different 
positions  if  the  nature  of  their  work  is  different.  Either  may 
be  abolished  without  interference  with  any  person  holding  the 
other. 

(c)  Engineers  in  charge  of  construction  end  engineers  doing 
general  office  work  would  seem  to  be  doing  work  of  different 
natures.     If  so  they  hold  different  positions. 

(4)  Two  positions  can  hardly  be  the  same  if  the  salaries  are 
different.  Salary  is  one  of  the  elements  considered  by  the  Legis- 
lature in  requiring  certification  to  the  Civil  Service  Commission 
of  the  names  of  suspended  men. 

(a)  A  $2400  man  and  a  $2700  man  can  hardly  be  said  to 
hold  the  same  position  —  one  has  more  responsible  or  more 
arduous  duti«es  than  the  other,  or  is  better  qualified  and  delivers 
more  work.  One  man  holds  a  "  better  job  "  or  a  "  bigger  job  ^' 
than  the  other.  The  discretion  of  the  head  of  the  department  as 
to  which  position  to  abolish  is  not  interfered  with,  and  there  is 
no  provision  for  transfer.  And  if  the  $2700  position  is  abolished 
its  incumbent  cannot  displace  the  $2400  man  at  the  latter  salary. 
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any  more  than  could  the  $2400  man  displace  the  $2700  man, 
should  the  $2400  position  be  abolished.  This  applies  even  more 
forcibly  as  between  positions  in  different  grades. 

(b)  Either  position  may  be  abolished,  without  interference 
with  the  other.  It  is  to  exercise  discretion  in  such  matters  that 
we  have  heads  of  departments. 

(c)  The  positions  are  different  both  by  reason  of  difference  in 
nature  of  work  and  difference  in  salary.  Either  may  be  abolished 
without  interference  with  the  other. 

(5)  The  title  or  classification  has  nothing  to  do  with  the  case. 
Incumbency  in  a  position  controls,  and  change  of  title  does  not 
change  a  position  if  the  duties  remain  the  same. 

(6)  "Original  appointment"  must  mean  appointment  to  the 
position  in  the  department,  except  where  the  position  as  well  as 
the  incumbent  has  been  transferred  from  one  department  to 
another.  When  the  control  of  highways  was  transferred  from 
the  S*tate  Engineer  to  the  Highway  Commission,  and  when  the 
corporation  tax  was  shifted  from  the  Comptroller's  jurisdiction 
to  that  of  the  Tax  Department,  certain  employees  were  trans- 
ferred from  one  department  to  another  without  change  of  duties 
or  of  position.  Length  of  service  in  the  position,  should  control 
in  such  cases,  regardless  of  change  in  departmental  control. 

Dat-ed,  June  16,  1920. 

CHAKLES  D.  NEWTON, 

Attorney-General. . 
To  Hon.  Fra'X'k  M.  Williams,  St^ite  Engineer  amd  Surveyor, 
Albany,  N.  Y.  . 


MiLiTABY  Law,  Section  245,  Subqivision  8.    Laws  1920,  Chaptebs  248  and 
630.    Statutes.    Conflictino  Amendments  to  Samh  Section. 

Chapters  248  and  630  of  the  Laws  of  1920  each  added  a  new  sub- 
division 8  to  section  245  of  the  Military  Law.  The  two  new  subdivisions 
being  inconsistent,  the  later  one  must  be  deemed  to  repeal  the  former. 

Inquiry 
Chapter  248  of  the  Laws  of  1920,  effective  April  19,  1920. 
amended  section   245   of  the  Military  Law  by  adding  a  new 
subdivision,  to  be  subdivision  8,  to  read  as  follows: 
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"An  officer  or  employee  of  the  State  who  entered  the 
Pederal  Military,  Naval  or  Marine  service  subsequent  to 
April  sixth,  nineteen  hundred  and  seventeen  without  the 
consent  of  the  Governor  as  required  by  this  section  or  by 
chapter  four  hundred  and  thirty-five  of  the  laws  of  nineteen 
hundred  and  seventeen,  and  who  shall  have  been  in  the 
service  of  the  State  previous  to  the  declaration  of  war  and 
who  shall  have  been  honorably  discharged  from  such  service, 
shall  be  entitled  to  the  rights  and  privileges  conferred  by  this 
section  in  the  same  manner  and  to  the  same  extent  as  though 
he  had  procured  the  consent  of  the  Governor  to  enter  the 
Federal  service." 

Chapter  630  of  the  Laws  of  1920,  effective  May  10,  1920, 
amended  section  245  of  the  Military  Law  by  adding  a  new 
subdivision  8  to  read  as  follows: 

"An  officer  or  employee  of  the  State  who  entered  the 
Federal  Military,  Naval  or  Marine  service  subsequent  to 
April  sixth,  nineteen  hundred  and  seventeen  without  the 
consent  of  the  Governor  as  required  by  this  section  or  by 
chapter  four  hundred  and  thirty-five  of  the  Laws  of  nine- 
teen hundred  and  seventeen,  and  who  at  the  time  of  such 
-entrance  shall  have  served  as  such  State  officer  or  employee 
for  the  period  of  at  least  one  year  immediately  prior  thereto 
and  who  ahall  have  been  honorably  discharged  from  such 
service,  shall  be  entitled  to  the  rights  and  privileges  con- 
ferred by  this  section  in  the  same  manner  and  to  the  same 
extent  as  though  he  had  procured  the  consent  of  the  Governor 
to  enter  the  Federal  service  and  shall  be  paid  such  part  of 
the  salary  or  compensation  which  he  would  have  received 
as  such  officer  or  employee  in  excess  of  the  compensation 
paid  to  him  for  the  performance  of  his  duty  in  the  military, 
naval  or  marine  service  described  in  this  section,  notwith- 
standing his  failure  to  procure  such  consent  of  the  Governor." 

This  chapter  also  made  an  appropriation  of  $25,000  for  the 
purpose  provided  in  subdivision  8  as  added  thereby. 

Should  the  later  enactment  be  considered  as  superseding  the 
former,  or  should  both  be  given  effect  ? 


Digitized  by  VjOOQIC 


148  Opinions  of  the  ATTonNEY-QENEitiAx 

Opinion 

It  soinetimes  happens  that  the  same  number  is  given  in  the 
Legislature  to  two  entirely  different  amendments  to  a  given  law. 
The  mere  conflict  of  numbers  will  not,  of  course,  repeal  the 
earlier  statute.  For  example,  section  22-a  of  the  Civil  Service 
Law  was  added  by  chapter  211  of  the  Laws  of  1918  and  another 
sect^'on  22-a,  on  an  entirely  different  subject,  was  added  by  chapter 
836  of  the  Laws  of  1920.  There  is  no  conflict  or  inconsistency 
between  the  statutes  and  both  undoubtedly  remain  in  force. 

But  in  the  case  of  the  amendments  quoljed  above,  they  refer 
to  the  identical  subject  matter  and  are  quite  inconsistent. 
Chapter  248  was  introduced  in  the  Assembly  on  March  1st. 
At  the  time  of  its  introduction  it  contained  the  words  ^'  and  who 
at  the  time  of  such  entrance  shall  have  served  as  such  S^tate  officer 
or  employee  for  the  period  of  at  least  one  year  immediately  prior 
thereto"  as  a  limitation  on  those  entitled  to  the  ben«efit  of  the 
subdivision.  This  limitation  was  stricken  out  in  committee  and 
the  bill  was  reported  on  March  10th,  in  the  form  in  which  it  is 
quoted  above,  and  passed  the  Assembly  on  March  22nd.  It  was 
passed  in  the  Senate  on  April  9th  and  signed  by  the  Governor  on 
April  19th. 

After  this  bill  had  passed  the  Assembly  and  was  in  the  hands 
of  the  Senate,  the  other  bill,  which  became  Chapter  630,  was  intro- 
duced in  the  form  in  which  it  is  quoted  above.  It  was  referred  to 
the  Committee  on  Military  Affairs,  the  same  committee  which  had 
considered  the  former  bill,  but  was  not  amended.  There  can  l-o  no 
doubt  that  the  committee  was  aware  of  the  passage  of  the  first  bill 
and  of  the  similarity  in  the  two  bills. 

The  later  act  carries  the  provision  that  persons  to  be  benefited 
by  it  must,  at  the  time  of  entrance  into  military  service,  have 
served  as  State  officors  or  employees  for  the  period  of  at  least  one 
year,  but  it  aleo  adds  the  provision  for  salary  which  he  would 
have  received,  etc.,  not  mentioned  in  the  first  statute.  Otherwise 
the  two  acts  are  not  only  similar  but  identical.  The  suggestion 
that  the  second  bill  was  introduced  in  ignorance  of  the  existence 
of  the  first  bill  cannot  he  entertained.  It  is  perfectly  clear  that 
the  first  bill  was  unsatisf actoiy  to  the  persons  who  drew  and  intro- 
duced the  second  bill,  and  since  the  second  bill  was  passed  we 
must  impute  the  same  intent  to  the  legislature  as  a  whole. 
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The  two  bills  are  not  consistent  and  it  would  be  absurd  to  suggest 
that  the  Legislature  intended  both  to  remain  in  effect  If  the 
first  bill  is  to  be  regarded  as  remaining  on  the  bocis,  there  would 
be  absolutely  no  necessity  for  the  second.  To  consider  both  bills 
in  effect  would  be  to  attribute  to  the  Legislature  an  intent  similar 
to  that  of  the  humorist  who  cut  a  large  hole  in  the  bam  door  for 
the  cat,  and  a  small  hole  alongside  of  it  for  the  kitten. 

I  must  conclude  that  it  was  the  intent  of  the  Legislature  to 
Lave  the  second  act  repeal  the  first  in  so  far  as  they  are  incon- 
sistent, and  since  everything  that  is  in  the  first  act  is  also  con- 
tained in  the  second,  we  may  consider  the  first  act  as  completely 
superseded  just  as  if  the  introductory  clause  of  the  second  bill 
had  read:  "  Subdivision  8  of  section  246  of  the  Military  Law.  as 
added  by  chapter  248  of  the  Laws  of  1920  is  hereby  amended  to 
read  as  follows :  ". 

Dated,  June  24,  1920. 

CHARLES  D.  XEWTON, 

A  ttomei^-GeneraX. 
To  Hon.  Eugenr  M.  TxiLVis,  State  Conuptroller,  Albany,  N.  Y. 


Tax  Law. —  Stock  Tbanbfeba — Exfiratton  of  Voting  Trust  —  Transfer 
TO  New  Votino  Trust  —  Okioinal  Issue  to  Voting  Trust. 

At  the  expiration  of  a  voting  trust  after  the  statutory  period  of  five 
years,  the  creation  of  a  new  tnisi  or  a  contimiance  of  the  old  requires 
a  new  transfer  of  stock  which  is  taxable. 

Yet,  under  the  rule  established  in  Hudson  d  Mcunhatian  R.  R.  Co.  v. 
The  State,  227  N.  Y.  2dS«  only  one  tax  aorruea  where  prior  to  the  termi- 
nation of  a  voting  trust  the  owners  of  the  equitable  title  agreed  or 
directed  that  the  original  trustees  should  transfer  their  legal  title  to 
the  new  tnuBtees.  In  sudi  a  case  there  would  be  but  one  transaction 
without  a  reversion  of  the  legal  title  to  the  equitable  owners. 

'WQiere  stock  is  direetly  issued  to  a  voting  trust  at  the  direction  of 
one  paying  the  consideration  therefor,  this  may  be  regarded  as  an 
original  issue  of  stock  and  no  tax  would  accrue  on  this  transfer;  yet, 
where  the  person  paying  the  consideration  may  retain  an  ec^uitable 
interest  in  the  stock  by  arrangement  with  the  trustees  or  recipients, 
a  tax  does  aocrue. 

Facts. 
1.  Upon  the  termination  of  a  voting  trust  agreement,  the  object 
desired  during  the  life  of  the  trust  not  having  been  accomplished, 
the  voting  trust  is  "continued"  for  a  further  specified  time. 
Pursuant  to  the  agreement  of  continuance  the  voting  trust  certifi- 
cates held  by  the  beneficial  owners  of  the  stock  are  surrendered  and 
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new  certificates  are  issued  bearing  the  date  of  the  extended  toni* 
of  the  trust.  The  trustees  remain  the  same  and  the  original  cer- 
tificates of  stock  remain  on  deposit.  Inquiry  is  made  as  to  whether 
any  tax  is  payabla 

2.  Certain  stock  of  the  Lisk  Manufacturing  Company,  Ltd.^ 
was  transferred  in  1908  to  trustees  under  a  voting  trust  agreement 
which  expired  in  1913,  when  the  stock  was  returned  to  the  owners 
thereof.  The  voting  trust  agreement  was  extended  for  an  addi- 
tional five  years,  and  in  pursuance  thereof  the  stock  was  trana- 
ferred  by  the  owners  to  the  trustees  under  the  second  trust.  In 
1918  a  third  trust  was  created,  the  certificates  of  stock  being 
transferred  directly  from  the  trustees  under  the  second  trust  ia 
the  trustees  under  the  third  trust.  The  third  voting  trust  agree- 
ment provided  as  follows : 

"  The  purpose  and  effect  of  this  agreement  is  to  extend  for 
a  period  of  five  jears,  the  voting  trust  created  by  an  agree- 
ment dated  as  of  July  1st,  1913,  hereinafter  referred  to  a» 
the  old  voting  trust  agreement  In  order  therefore,  to  avoid 
the  necessity  of  the  transfer  and  re-transfer  of  stock  now  sub- 
ject to  the  old  agreement,  the  stockholders  hereto,  whose  stock 
is  now  subject  to  that  agreement,  hereby  authorize  and  direct 
the  voting  trustees  of  said  old  voting  trust  agreement  to  assign 
and  transfer  such  stock  direct  to  the  said  trustees  in  the 
present  voting  trust  agreement.'' 

The  question  presented  is,  what  taxes  should  be  paid  upon  these 
various  transfers. 

3.  It  appeajrs  that  one  W.  Bundy  Cole  made  an  offer  to  the 
Black  &  White  Taxi  Company,  a  corporation,  to  transfer  certain 
assets  and  stock  of  other  corporations  to  it  in  exchange  for  stock 
of  the  corporation  to  be  issued  to  him  or  to  his  nominees.  Such 
offer  was  accepted  and  he  named  certain  voting  trustees  to  whom 
the  stock  was  issuei.  Inquiry  is  made  as  to  what  tax  accrued  on 
the  transaction. 

Opinion. 

The  three  questions  submitted  herein  will  be  considered 
together: 

1.  Voting  trpst  agreements  are  created  pursuant  to  the  pro- 
visions of  section  25   of  the  General   Corporation   Law  Avhich 
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limits  the  period  of  such  agi'eements  to  **  a  time  not  exceeding 
five  years."  The  section  makes  no  provision  for  an  "  extension  " 
or  "  continuance."  The  "  continuance  "  above  referred  to  must 
therefore  be  construed  to  be  the  creation  of  a  new  voting  trust 
agreement  with  new  tnistees  even  though  the  identity  of  the  trus- 
tees remains  the  same.  The  legal  tille  to  the  stock  must  be 
regarded  as  having  been  transferred  from  the  old  to  the  new 
trustees  and  a  tax  is  payable.  If  there  was  a  prior  agreement 
on  the  part  of  the  holders  of  the  equitable  title  designating  the 
new  trustees  to  receive  the  legal  title  there  would  be  no  reversion 
of  the  legal  title  to  the  holders  of  the  equitable  title  and  there 
would  be  only  one  tax,  namely,  on  the  transfer  from  the  original 
trust  to  the  second. 

Section  270  of  the  Tax  Law  provides  that  the  tax  shall  be  pay- 
able on  "  agreements  to  sell  *'  or  on  transfers  "  whether  made  upon 
or  shown  by  the  books  of  *  *  *  the  corporation  *  ♦  *  or 
&y  diny  paper  or  agreemervt  or  menwrandum  or  other  evidence  of 
sale  or  transfer,  whether  intermediate  or  final. 

There  can  be  no  conception  of  a  "  continuance "  without  a 
transfer  of  the  title  to  the  stock. 

2.  TTpon  the  original  transfer  of  the  stock  in  1908  to  the  trus- 
tees of  the  first  voting  trust,  no  tax  should  be  paid,  the  beneficial 
interest  remaining  in  the  transferrers.  This  was  the  rule  prior 
to  the  amendment  of  the  law  in  1911.  U.  S.  Radiator  Co.  v. 
Stale,  208  N.  Y.  145. 

Upon  the  transfer  in  1913  from  the  trustees  to  the  original 
holders,  the  tax  should  be  paid.  Upon  the  transfer  immediately 
following,  from  the  original  holders  to  the  trustees  of  the  second 
trust,  the  tax  should  be  paid. 

The  final  transfer  presents  a  somewhat  different  situation. 
Upon  the  termination  of  the  second  trust,  the  certificates  did  not 
pass  back  to  the  original  holders  or  beneficiaries.  They  were 
transferred  directly  to  the  trustees  of  the  third  trust 

If  there  had  been  existent  a  specific  agreement  that  at  the 
termination  of  the  second  trust,  the  title  to  the  stock  should  revert 
to  the  original  owners  or  those  who  might  have  become  possessed 
of  the  interest  of  such  original  owners,  and  such  original  owners 
had  permitted  the  date  of  expiration  of  the  trust  to  pass  without 
taking  any  action  relative  to  such  title,  the  title  would  thereupon 
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have  become  vested  in  them^  and  the  tax  would  have  been  payable 
on  such  transfer.  An  additional  tax  would  then  have  been  pay- 
able on  the  transfer  of  the  third  voting  trustees  even  though  the 
eertificatea  were  issued  direct  to  the  third  voting  trustees.  Such, 
however,  is  not  the  case. 

The  original  holders  had  the  right  individually  or  collectively, 
at  any  time  during  the  existence  of  the  second  trust,  to  dispose  of 
their  right  to  the  title  to  the  stock  held  in  trust,  and  to  direct  the 
transfer  of  title  to  their  nominees.  This  right  they  exercised  by 
the  agreement  or  direction  on  the  last  day  of  the  second  trust 
period,  naming  the  third  voting  trustees  as  their  nominees  to 
receive  such  title.  The  title  was  thereupon  transferred  to  such 
third  voting  trustees.  This  constituted  but  one  transaction  and 
but  one  tax  was  payahLe.  Hvdsen  and  Manhattan  B.  B.  Co.  v. 
State,  227  K^.  Y.  23^.  If  th^e  had  been  no  such  direction  by  the 
equitable  owners  before  the  expiration  of  the  second  trust  for  a 
transfer  of  the  legal  title  from  the  second  to  the  third  trust,  there 
would  have  been  a  reveraioa  to  the  equitable  owners  and  two  taxes 
would  have  been  payable. 

3.  I  assume  that  a  tax  was  paid  upon  the  tianfcfer  of  the  stock 
of  the  other  oarporations  to  the  Black.  &  White  Taxi  Co-  If  not  it 
should  be. 

For  the  reasons  given  in  the  other  opinions  recently  rendered 
by  the  Attoxn^-QenerAl  in  similar  cases^  the  issue  of  stock  to  the 
Voting  Trustees  was  not  subject  to  a  tax.  Cole  did  not  becoime  a 
shareholder  of  the  Black  &  White  Taxi  Co.  He  furnished  the 
consideration  for  the  issue  of  stock  and  became  possessed  of  the 
right  to  name  the  persons  who  should  become  shardiolders.  This 
was  not  a  taxable  transfer  of  stock. 

I  have  assumed  in  this  and  also  in  the  Bucyrus  Tire  &  Rubber 
Co.  and  Frank  L.  McWade  cases,  in  which  I  recently  rendered 
opinions  that  the  corporation  has  been  no  party  to  the  creation 
of  any  trust  and  that  the  issue  was  made  to  the  nominees  without 
reseivation.  If  the  recipients  agreed  that  Mr.  Cole  rfiall  have 
any  equitable  interest  in  the  stock,  such  agreement  constituted  a 
taxable  transfer. 

Dated  June  30,  1920.  CHARLES  D.  NEWTON, 

A  ttomey-GeneraZ. 
To  Hon.  Eugene  M.  Travis,  State  Comptroller. 
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Tax    Law,   Section   270  —  Stock  Tbansfbbs  —  To   Trustees   ob   Persons 

I>ESIGNATED  —  TRANSFERS    TO    TRUBTEaES    FOR    BETIBEMENT  —  TRADING    OF 
ASSBZS. 

WJiere  gtook  ig  originally  issued  to  trustees  the  transfer  is  not  taxable. 
WTiere  one  company  agreed  to  trade  its  entire  capital  stock  and  assets  in 
exdiange  for  those  of  another,  the  tranafers  of  the  stookhoklers  to  the 
first  company  and  the  transfers  of  the  first  company  to  the  second  are 
both  taxable.  Where  under  an  agreement  with  a  corporation,  stock- 
holders may  receive  payment  for  their  stock  upon  deposit  of  their  stock 
with  a  trust  company,  such  a  transfer  is  taxable  unless  actually  retired 
by  the  issuing  company. 

Facts 

1.  One  William  G.  Dargan,  the  owner  of  a  business,  oifered  to 
turn  over  such  business  to  the  Bucyrus  Tire  and  Kubber  Co.,  a 
newly  organized  corporation,  in  exchange  for  2,000  shares  of  the 
stock  of  the  corporation  to  be  issued  to  him  or  to  his  nominees. 
At  the  first  meeting  of  the  incorporators  and  directors  of  the  cor- 
poration the  offer  was  accepted,  and  there  was  received  an  authori- 
zation and  direction  from  Dargan  to  issue  the  stock  to  certain 
voting  trustees  named  therein.  A  certificate  of  stock  was  so  issued. 
Inquiry  was  made  as  to  whether  this  transaction  is  subject  to  a 
tax. 

2.  The  Frank  L.  McWade  Company  made  an  offer  to  the 
McWade  Mdse.  Corporation  to  turn  over  its  entire  capital  stock 
and  all  of  its  assets  in  exchange  for  the  entire  capital  stock  of  the 
latter.  The  former  had  apparently  been  placed  in  a  position  to 
make  such  offer  by  the  transfer  to  it  for  such  purpose  of  all  of  its 
capital  stock  of  the  holders  thereof.  The  McWade  Mdse.  Cor- 
poration accepted  the  offer,  the  written  acceptance  setting  forth 
that  the  stock  of  the  Mdfie.  Corporation  should  be  issued  "  as  the 
Frank  L.  McWade  Company  may  direct."  The  written  offer  of 
the  Frank  L.  McWpde  Company  contained  a  reservation  as  to  the 
issuance  of  the  stock  to  any  nominees  of  Frank  L.  McWade  Co. 
Pursuant  to  the  direction  given  by  Frank  L.  McWade  Co.,  the 
McWade  Mdse.  Corporation  thereupon  issued  part  of  its  stock 
to  certain  individuals  named  and  who  were  the  original  holders 
of  the  stock  of  the  former.  Twenty-five  thousand  shares  were  not 
formally  issued  but  were  donated  by  the  Frank  L.  McWade 
Co.  to  the  McWade  Mdse.  Corporation  "  for  promotion  purposes." 
Inquiry  is  made  as  to  which  of  these  transactions  were  taxable. 

3.  The  American  Smelters  Securities  Company,  a  New  «Tersey 
corporation  wnth  power  under  its  certificate  of  incorporation 
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"  to  purchase  any  of  its  stock  *  *  *  for-  present  or 
ultimate  retirement,  and  to  enter  into  any  and  all  contracts 
with  stockholders  or  others  for  the  purchase  of  such  stock  for 
present  or  future  delivery  *  *  *  such  purchases  to  be 
made  only  out  of  the  net  surplus  of  the  company  after  pay- 
ment of  the  dividends  on  the  preferred  stock  herein  provided 
for." 

entered  into  a  contract  in  the  year  1912  with  the  United  States 
Mortgage  and  Trust  Co.,  the  terms  of  which  were  substantially 
as  follows :  That  the  holders  of  preferred  shares  ^^A"  might  before 
February  1,  1914,  become  parties  to  the  agreement  by  delivering 
to  the  trust  company,  called  the  depository,  their  certificates  of 
stock  to  be  stamped  with  a  memorandum  to  the  effect  that  siLeb 
stock  would  thereafter  be  subject  to  purchase  for  retirement  at 
par  on  any  dividend  date  on  or  after  July  1,  1930,  and  before 
said  date  by  lot  to  the  amount  purchasable  from  certain  annual 
cumulative  payments  to  be  made  by  the  securities  company  to  the 
depository.  That  the  certificates  of  stock  so  stamped  should  be 
returned  to  the  holders  thereof.  That  the  holders  should  be 
hound  by  all  terms  of  the  agreement.  That  the  securities  com- 
pany should  provide  for  the  gradual  retirement  of  the  stamped 
stock  by  certain  annual  cumxdative  payments  made  to  the  deposi- 
tory out  of  surplus  earnings  over  and  above  the  amount  necessary 
for  dividends  or  the  outstanding  preferred  stock,  and  which  would 
otherwise  be  available  for  dividends  upon  the  common  stock.  That 
such  payments  should  in  part  consist  of  a  sum  equal  to  six  per 
cent  on  the  aggregate  par  amount  of  all  stamped  stock  which 
should  have  been  purchased  "  prior  to  the  first  day  of  July  in 
each  year  on  which  date  such  payment  is  to  be  made." 

That  the  depository  might  from  time  to  time  determine  by  lot 
the  stamped  stock  to  be  purchased  by  retirement,  proportioned  to 
the  amount  of  pajinents  made  by  the  securities  company  and  avail- 
able for  such  purpose.  That  tho  holders  of  the  certificates  so 
determined  should  thereupon  deliver  the  same  to  the  depository, 
duly  indorsed  in  blank  for  transfer,  and  receive  the  par  value 
thereof. 

That  after  being  so  called  for  purchase  the  certificates  "  whether 
held  by  the  Depository  or  by  others,''  should  "not  be  entitled 
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to  any  dividends  or  to  any  ahare  in  the  assets  of  the  Securities 
Oompany." 

That  the  stamped  stock  so  purchased  should  be  held  by  the 
depository  for  the  benefit  of  the  owners  of  the  stamped  stock 
outstanding  until  the  entire  amount  of  stamped  stock  should  have 
been  purchased  and  that  no  new  preferred  stock,  series  A,  should 
be  issued  by  the  securities  company  nor  any  other  stock  equal  to  it, 
or  entitled  to  any  preference,  or  priority  over  the  same,  should  be 
issued  in  lieu  of  the  stock  so  purchased.  That  the  securities  com- 
pany might,  however,  from  time  to  time,  reduce  its  capital  stock 
by  an  amount  not  exceeding  the  Class  A  stock  held  by  the  deposi- 
tory and  the  latter  should  thereupon  "  cancel  and  deliver  to  the 
securities  company  certificates  for  an  amount  equal  to  the  amount 
of  the  reduction  in  capital  stock. 

That  any  money  paid  to  the  depository  pursuant  to  the  terms  of 
the  agreement  might  be  treated  by  it  as  a  "  general  deposit."  That 
the  depository  should  have  no  lien  on  the  stamped  stock  held  by  it 
for  compensation  for  services  rendered.  That  any  suocessory 
depository  named,  should  on  the  naming  of  the  same,  become 
^*  vested  with  the  title  to  the  moneys,  stock  and  records  held  here- 
under." 

Pursuant  to  the  agreement,  certain  stock,  amounting  to  11,857 
shares,  has  been  received  and  paid  for  by  the  depository  and  is  now 
held  by  it. 

There  has  been  no  reduction  of  the  capital  stock  of  the  securi- 
ties company.  Inquiry  is  made  as  to  whether  the  transfer  of  stock 
to  the  depository  is  taxable. 

Opinion. 
The  questions  submitted  will  be  considered  in  the  order  stated. 
1.  Mr.  Dargan  was  at  no  time  prior  to  the  issue  of  the  stock 
to  his  nominees  in  the  position  of  a  stockholder. 

"A  share  of  stock  is  the  right  to  participate  in  stockholder's 
meetings  and  in  the  profits  of  the  business  and  to  require  that 
the  corporate  property  shall  not  be  diverted  from  the  original 
purpose.^' 

Bouvier'a  Law  Dictionary  (Rawle's  Edition). 
U.  8.  Radiator  Co.  v.  State,  208  N.  Y.  144-149. 
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He  was  Hot  an  original  subscriber  for  stodc.  He  was  only  in  the 
position  of  offering  to  pay  for  certain  stock,  provided  certificates 
for  the  same  were  issued  to  persons  whom  he  named.  The  persons 
named  received  the  title  to  the  stock  and  whether  that  title  was 
subsequently  divided  into  a  legal  and  beneficial  ownership  was 
entirely  a  matter  of  agreement  between  the  recipients  of  the  certi- 
ficates and  Dargan.  The  latter,  so  far  as  the  corporation  was  con- 
cemed,  was  simply  the  payee  of  the  consideration.  It  was  an 
original  issue  of  stock  and  as  such  not  subject  to  a  tax. 

2.  If  the  stock  of  the  Frank  L.  McWade  Co.  was  actually  trans- 
ferred to  the  company  by  the  stockholders  and  then  transferred 
by  the  company  to  the  MeWade  Mdse.  Corp.,  both  transfers  were 
subject  to  the  tax  imposed  under  the  provisions  of  section  270. 
That  section  embraces  the  transfer  of  the  legal  title  to  of  bene- 
ficial interest  in  shares  of  stock  "  or  possession  for  any  purpose.'^ 
The  shares  were  apparently  transferred  to  the  company  and  then 
transferred  by  it  to  the  new  corporation.  If  the  shares  were  trans- 
ferred directly  to  the  McWftde  Mdse.  Corp.  by  the  shareholders  of 
the  Frank  L.  McWade  Co.  only  one  tax  would  be  payable. 

The  twenty-five  thousand  shares  donated  to  the  McWade  Cor- 
poration must  be  regarded  as  issued  to  the  Frank  L.  McWade  Co. 
and  transferred  by  it  to  the  McWade  Corporation.  The  transfer 
to  the  latter  was  subject  to  the  tax. 

The  issue  of  the  remainder  of  the  stock  to  the  former  holders  of 
the  capital  stock  of  the  Frank  L.  McWade  Co.  does  not  appear 
to  be  taxable.  The  written  offer  of  the  latter  reserved  the  right  to 
designate  the  persons  to  receive  the  stock,  the  acceptance  .granted 
such  right  and  it  is  a  fair  inference  that  such  was  the  agreement 
between  the  parties.  The  Frank  L.  McWade  Co.  therefore,  fur- 
nished the  consideration  for  the  issuance  of  the  stock  to  third  per- 
sons and  did  not  itself  become  a  stockholder.  Such  a  transaction 
does  not  involve  a  taxable  transfer. 

3.  Section  270  of  the  Tax  Law  imposes  a  tax 

^^  on  all  sales  or  agreements  to  sell,  or  memoranda  of  sales  of 
stock  and  upon  any  and  all  deliveries  or  transfers  of  shares 
or  certificates  of  stock  *  *  *  whether  made  upon  or 
shown  by  the  books  of  the  corporation  or  by  any  assignment 
in  blank,  or  by  any  delivery  or  by  any  paper  agreement  or 
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memorandum  or  other  evidence  of  sale  or  transfer,  whether 
intermediate  or  final  and  whether  investing  the  holder  with 
the  beneficial  interest  *  *  *  or  merely  with  the  posses- 
8i<m  or  use  thereof  for  any  purpoee."     *     *     * 

The  parties  to  the  agreement  undoubtedly  contemplated  the  ulti- 
mate retirement  of  the  Class  A  stock  and  intended  that  the  trans- 
fer to  the  depository  should  be  but  one  step  in  the  process  of  retire- 
ment. They  have,  however,  adopted  a  method  which  appears  to 
subject  the  proceeding  to  the  imposition  of  the  stock  transfer  tax. 

Under  the  terms  of  the  agreement,  upon  the  transfer  of  the 
stock  to  the  depository,  that  stock  became  divested  of  certain 
incidents  of  stock  ownership.  It  is  not,  however,  obliterated.  It 
is  still  part  of  the  capital  stock  of  the  corporation. 

The  depository  as  the  holder  thereof  has  certain  rights  as  against 
the  corporation.  Occasion  may  arise  for  the  exercise  of  those  rights 
if  the  property  of  the  corporation  shall  at  any  time  be  wasted  or 
if  any  new  stock  shall  be  issued  by  the  corporation  in  violation  of 
the  terms  of  the  agreement.  The  holders  of  other  classes  of  stock 
who  are  not  parties  to  the  agreement  may  adopt  measures  for  its 
nullification. 

Until  the  capital  stock  of  the  corporation  shall  be  reduced  the 
stock  held  by  the  depository  remains  outstanding.  Payment  for 
the  stock  is  made  from  earnings  and  not  from  capital.  The  parties 
te  this  agreement  cannot  reduce  the  amount  of  capital  stock.  Such 
reduction  can  only  be  made  pursuant  to  the  provisions  of  the  Stock 
Corporation  Law.  See  sections  22,  62,  63  and  64.  Until  such 
reduction  shall  be  accomplished,  the  stock  so  held  cannot  be  retired. 

It  can  at  any  time  be  vitalized  and  recalled  to  normal  status 
by  modification  of  the  existing  agreement,  or  by  a  new  agreement 
and  by  acquiescence  of  the  stockholders. 

In  any  event,  section  270  imposes  a  tax  literally  upon  the  trans- 
fer of  any  certificaie  of  stock  whether  investing  the  holder  with 
beneficial  interest  or  legal  title. 

Bonhright  v.  State,  165  A.  D.  640. 

By  the  delivery  to  it  of  the  certificates  "  endorsed  in  blank  for 
tnnsfer  "  and  by  the  terms  of  the  agreement  itself,  the  depository 
became  possessed  of  the  legal  title  to  the  stock. 
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The  corporation  having  created  an  intermediary  made  acquies- 
cent to  its  purposes  by  contractual  obligations,  to  receive  or  pur- 
chase and  hold  its  stock,  has  brought  itself  voluntarily  within  the 
scope  of  the  provisions  of  the  Tax  Law.  In  my  opinion  the  trans- 
fer is  subject  to  the  tax. 
Dated,  June  30,  1920. 

OHAHLES  D.  NEWTON, 

A  ttomey-GeneraL 
To  Hon.   Eugene  M.   Travis,  State   Comptroller,   Woolworth 
BuUding,  New  Yorle  City. 


Qbnebal  Highway  Traffic  Law  —  Passing  Street  Surface  Oars. 

Although  a  vehicle  must  turn  for  the  distance  prescribed  by  the 
statute,  ivhen  approaching  the  rear  of  a  street  surface  car  which  has 
been  stopped  for  passengers,  it  need  not  Ukewise  turn,  when  it  proceeds 
toward  the  head  of  a  irtreet  surface  car  stopped  for  the  same  purpose. 

Inquiry. 
The  Department  of  Public  Safety  of  the  City  of  Albany  sub- 
mits an  inquiry  as  to  the  construction  to  be  given  the  word  "  meet- 
ing "  emphasized  in  the  following  provisions  of  section  11,  sub- 
division 6  of  The  General  Highway  TraflBc  Law: 

"A  vehicle  in  overtaking  or  meeting  a  street  surface  car 
which  has  been  stopped  for  the  purpose  of  receiving  or  dis- 
charging a  passenger  or  passengers,  shall  not  pass  or  approach 
within  seven  feet  of  such  car  so  long  as  such  oar  is  receiving 
or  discharging  passengers,  except  that  in  a  city  having  a 
million  or  more  population  such  vehicle  shall  not  pass  or 
approach  within  eight  feet  of  such  car  except  as  indicated  by 
a  safety  zone.  In  passing  any  street  surface  car  extreme 
care  must  be  used  by  the  driver." 

Opinion. 
We  have  to  determine  whether  or  not  a  vehicle  proceeding 
toward  the  head  of  a  surface  car  must  turn  the  statutory  distance 
as  well  as  when  overtaking  the  rear  of  a  surface  oar.  It  seems 
the  Legislature  could  have  avoided  all  doubt  by  simply  providing 
that  a  vehicle  shall  turn  the  required  distance  when  "  passing  '^ 
6 
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a  surface  car  stopped  for  passengers.  It  has,  however,  used  the 
word  "  overtake,"  which  seems  to  be  perfectly  understood  with 
the  word  "  meeting  "  which  only  in  a  secondary  sense,  according 
to  the  Century  Dictionary,  is  an  antonym  for  '*  overtake."  The 
phrase  "  to  meet  "  does  not  necessarily  include  to  come  even  with 
or  to  pass.  Witness  the  definition  of  Euclid  that  parallel  lines 
are  straight  lines  that  extended  in  the  pame  plane  will  never  meet. 
On  the  other  hand,  one  may  overtake  another  directly  in  the  rear 
or  even  preliminary  to  passing.  Yet,  one  may  pa^  another  on 
the  street  without  meeting. 

Although  we  should  not  diminish  the  force  of  a  regulatooy 
statute  by  a  strict  construction,  neither  should  we  ignore  the 
modifying  influence  of  the  rule  of  construction  applicable  to 
I)enal  statutes.  We  should  read  the  word  "  meeting "  in  its 
l)rimary  sense  of  "  encounter ;  come  into  the  presence  of,  or  the 
sitine  place  with;  oome  face  to  face,"  unless  we  cannot  give  any 
force  or  eflfect  to  such  an  application  or  by  such  interpretation 
destroy  the  eflFect  of  the  instrument  upon  an  evil  within  the  con- 
cept of  the  whole  statute. 

Meaning  can  be  given  to  the  word  "  meeting,"  if  we  take  the 
statute  to  require  a  turning  in  where  a  vehicle  meets,  rather  than 
overtakes,  a  surface  car  at  street  intersections,  or  even  where  the 
two  meet  at  less  than  right  angles  on  the  side  of  the  surface  car, 
discharging  or  receiving  passengers. 

Does  the  statute  by  its  context  require  any  further  extension 
of  the  meaning  of  the  term  ?  I  think  not.  Surface  cars  proceed- 
ing in  a  direction  opposite  to  one  standing  are  not  required  by  the 
statute  to  stop.  It  cannot  be  said  that  there  is  ordinarily  such 
great  and  imminent  danger  to  passengers  passing  aroimd  the  head 
or  rear  of  the  surface  car  they  have  left,  that  vehicles  coming 
towards  the  head  of  the  surface  car  should  likewise  saving  towards 
the  other  curb  to  avoid  accidents.  Ordinary  caution  and  the 
prudence  to  be  observed  in  the  usual  conduct  of  life  require  pa!^ 
eengers  to  wait  imitil  their  car  has  passed  on  and  a  clear  way  to 
cross  the  street  may  be  seen.  On  the  contrary,  to  require  the 
vehicle  proceeding  towards  the  head  of  the  standing  car  to  make  a 
turn  of  from  seven  to  eight  feet  would  only  confuse  traffic.  Slow 
moving  vehicles  are  required  to  keep  near  the  right  hand  curb 
and  the  vehicle  having  the  middle  line  of  the  highway  has  the 
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right  of  way.  (General  Highway  Traffic  Law,  section  12,  sub- 
division 6.)  Only  when  car  tracks  are  both  laid  together  at  the 
same  side  of  a  street,  instead  of  in  the  middle  or  on  opposite  aides, 
are  the  conditions  of  traffic  such  as  to  supply  compelling  reasons 
for  departure  from  this  view.  The  statute,  however,  was  enacted 
to  meet  the  common  dangers  of  street  traffic  conditions  arising  uix>n 
a  deviation  from  the  normal  in  traek  lay  outs  may  be  provided 
for  imder  the  ordinance  powers  granted  in  section  22.  Under  tiie 
flftatute  itself  extreme  care  must  be  exercised  in  passing  any  street 
surface  car. 

It  is,  therefore  my  opinion  that  a  vehicle  proceeding  towards 
the  head  of  a  surface  car  standing  for  passengers  is  not  required 
to  turn. 

Dated,  July  6,  1920. 

CHARLES  D.  XEWTOX, 

A  Homey "GeneraL 
To  Hon.  Nicholas  J.  Barry,  Jr.,  Depttty  Commissioner,  Depi, 

of  Public  Safety,  AW  any,  N,  F. 


Genb&al  Business  Law  —  Abticle  4-A Laws  of  1920  —  Chapteb   775 

—  Engineers  and  Subveyors  —  Li.igibility  of  Members  to  Such  Board 

OF   LlGSmSIKG   FOB   PbOFB8G||IONAL   ENGINEERS   AND   LaND    SUBMBTOBS. 

The  law  providing  for  a  State  board  of  licensing  for  profeasional  engi* 
neers  and  suryeyors  requires  that  each  member  of  the  board  shall  be  a 
licensed  professional  engineer.  Under  the  statute,  the  iState  Board  of 
Regents  should  license  the  members  of  the  first  board  appointed  iu  order 
that  the  members  may  fulfill  this  qualification. 

Inquiry. 
Tiie  law  passed  at  tho  last  session  of  the  L^islature  provides 
for  licensing  pei-sons  practicing  or  offering  to  practice  professional 
engineering  or  land  surveying  in  tiiis  State.  There  is  created  a 
State  board  of  licensing  for  professional  engineers  and  land  amr- 
veyors,  who  shall  be  appointed  by  the  Regents  of  the  University 
of  the  State  of  New  York  within  sixty  days  after  the  act  took 
effect  on  May  14,  1920.  Among  the  qualifications  required  of 
membei-s  of  the  board  is  that  thoy  shall  be  licensed  engineers. 
Can  the  law  be  made  operative,  in  ^dew  of  the  fact  that  there 
has  not  heretofore  been  in  exifl.tonce  authority  empowered  to 
license  the  members  of  the  first  board  appointed  ? 
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Opinion 
Article  4-a  was  added  to  the  General  Business  Law  by  chapter 
775  of  the  Laws  of  1920.  It  took  effect,  by  approval  of  the 
Grovemor,  on  May  14,  1920.  Under  section  38  of  the  statute, 
the  £egen,ta  of  the  University  of  the  State  of  New  York  are 
r€5quired  to  appoint  a  State  Board  for  Licensing  Professional 
Engineers  and  Land  Surveyors,  consisting  of  five  members,  within 
sixty  days  after  the  Act  took  effect.  The  statute  provides  under 
section  39. 

^'  Section  39.  Qualifications  and  Expenses.  Each  member 
of  the  board  shaU  be  a  citizen  of  the  United  States  and  a 
resident  of  this  State  at  the  time  of  his  appointment.  He 
shall  have  been  engaged  in  the  praotice  of  his  profession  for 
at  least  ten  years  and  shall  have  been  in  responsible  charge 
of  work  for  at  least  five  years.  He  shall  he  a  licensed  pro- 
fessional engineer.  Each  member  of  the  board  shall  receive 
a  compensation  determined  by  the  Kegents  for  attending 
sessions  of  the  board  or  of  its  committees,  and  for  the  time 
spent  in  necessary  travel,  and,  in  addition,  shall  be  reim- 
bursed for  all  neceasaiy  traveling,  incidental  and  clerical 
expenses  incurred  in  carrying  out  the  provisions  of  this  act." 

Tinder  section  38  it  is  provided,  that  a  board  "  is  hereby  created," 
and  then  goes  on  to  direct  that  the  Regents  shall  appoint  a  board. 
A  similar  situation  was  discussed  in  People  ex  reL  Van  Deren 
v.  Moors,  78  App.  Div.  28.  There  the  court  had  to  consider 
the  provisions  of  the  General  City  Law  in  relation  to  plumb- 
ing. The  statute  provided  that  of  the  members  of  the  examining 
board  in  cities  two  should  be  employing  or  master  plumbers  of 
not  less  than  ten  years  experience  in  the  business  of  plumbing. 
The  statute  in  that  case  likewise  prohibited  the  practice  of  plumb- 
ing without  a  license  from  a  board  of  examiners,  and  provided 
a  penalty  for  doing  business  without  a  license.  The  mayor  of 
the  city  of  Geneva  refused  to  appoint  a  board,  upon  the  ground 
that  there  were  not  to  be  found  in  the  city  of  Gteneva  two  employ- 
ing or  master  phimbers  of  not  less  than  ten  years  experience.  The 
proceeding  was  to  compel  the  appointment  of  a  board  by  a 
peremptory  writ  of  mandamus.  The  court  held  that  the  lack  of 
persons  having  the  statutory  qualifications  for  appointment  was 
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a  good  defense,  which  might  be  raitsed  by  the  llayor  upon  an 
abtemative  writ  of  mandamua. 

The  situation  presented  here  is  different  for  two  roasons :  First. 
It  is  a  cardinal  rule  of  statutory  construction  that  the  Legislature 
will  not  be  charged  with  having  done  a  useless  thing.  Article  4-A 
of  the  General  Business  Law  is  a  carefully  drafted  statute  of 
some  sixteen  sections.  Every  question  should  be  resolved  in  favor 
of  the  validity  of  the  Legisl-ature's  act  and  we  should  strive  to 
give  it  full  force  and  effect,  rather  than  to  deny  it  any  operation 
whatever.  In  the  Van  Daren  case,  the  statute  was  operative  in 
many  cities.  The  peculiar  situation  in  Geneva  did  not  destroy 
it  altogether.  In  the  instant  case,  the  legisla^tion  must  fail,  if 
we  find  that  it  is  so  drafted  as  to  prevent  any  posfiibility  of  the 
appointment  of  a  board.  This  leads  to  absurdity  which  the  law 
abhors.  Second,  The  statute  in  this  case  contains  a  provision 
under  section  39-A  intended  to  cover  precisely  the  situation  we 
now  face.  I  am  informed  that  the  Governor,  in  his  consideration 
of  the  bill  interpreted  the  provision,  which  I  will  now  quote  as 
sufficient  to  give  life  to  the  statute.  Section  39-A  in  part 
provides: 

"  Section  39-A.  Powers  of  the  Board.  Each  member  of 
the  board  shall  receive  a  certificate  of  appointment  from  the 
regents,  and  before  beginning  his  t€rm  of  office  he  shall  file 
with  the  secretary  of  state  the  constitutional  oath  of  office. 
Each  member  of  the  board  first  created  shall  receive  a  cer- 
tificate of  license  under  this  act,  from  the  regents  of  this 
state    *     *    *." 

The  only  possible  argument  I  see  against  the  effectiveness  of 
this  provision  is  that  the  statute  seems  to  provide  by  inverse  order 
for  the  steps  to  be  taken  in  establishing  the  first  board.  The 
statute,  in  section  38,  first  "  creates"  a  board  and  then  provider 
for  the  appointment  of  a  board  by  the  Eegents,  for  certificates  of 
appointment  from  the  Regents  and  for  the  issuance  of  certificates 
of  license  to  the  members.  Although,  admitting  that  some  con- 
fusion exists  here  in  the  order  of  the  proceeding,  neverthele^is, 
for  the  reasons  I  have  given,  I  am  of  the  opinion  that  this  should 
not  invalidat^e  the  law.  Although,  the  board  is  first  created  bv 
the  statute,  it  is  the  membei'ship  and  qualifications  of  the  members 
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which  we  have  to  deal  with  now.  The  board  was  theoretioally 
existing  at  the  time  the  Governor  approved  the  bill.  Its  member- 
ship, however,  will  not  oonxe  into  existence  until  the  board  mdkes 
the  appointments,  issues  certificates,  and  licenses  the  members 
as  engineers  and  surveyors.  The  latter  acts  of  issuing  the  cer- 
titicates  of  appointment  and  licensing  the  persons  so  certified  may 
be  provided  coiiitemporaneously,  so  that  the  members  appointed 
became  members  of  the  board  and  licei^ed  engineers  and  sur- 
veyors at  one  and  the  same  time. 

1  am,  therefore,  of  the  opinion,  that  the  Board  of  Eegenta  of 
tJie  State  of  New  York,  should  proceed  to  appoint,  certify  and 
license  five  persons  as  members  of  the  State  Board  of  Licensing 
for  Professional  Engineers  and  Land  Surveyors  on  or  before 
July  14,  1920. 

It  has  been  sta,ted  that  the  Regents  will  be  unable,  within  the 
sixt}'  days  allowed  by  law  to  select  the  members  of  the  licensing 
l)oard,  and  that  there  will  not  be  another  regular  meeting  of  the 
Regents  imtil  next  October.  Tte  statute  does  not  require  the 
impossible.  If  competent  men  may  not  be  selected  within  the 
time  mentioned  in  the  statute,  the  provision  for  sixty  days  may  be 
regarded  as  advisory  rather  than  as  mandatory.  The  appoint- 
ments should  not,  however,  wait  upon  the  convenience  of  a  stated 
meeting. 

Dated  July  7,  1920.  CHARLES  D.  NEWTON, 

A  ttomey-  OeneraX, 
To  Hon.  Augustus  S.  Downing,  Assistant  Commissioner,  and. 
Director   of  Professional  Education,   Education  Building, 
Albany,  N.  Y. 


MiLiTAEY  Law,  Sbotiow  27,  Paragraph  6.    Penal  Law,  Section  29.     Em- 
ployment OP  Boys  Subject  to  Military  Training,  Who  Do  Not  Hold 

CBRTinCATES,  A  MISDEMEANOR. 

The  violation  of  the  provisions  of  subdivision  5  of  section  27  of  the 
Military  Law  as  amended  by  Laws  1918,  chapter  470,  is  a  misdemeanor 
under  the  provisions  of  section  29  of  the  Penal  Law. 

Inquiry 
What  are  the  proper  steps  to  be  taken  by  the  Military  Training 
Commission  for  the  enforcement  of  the  Military  Training  Law 
(Military  Law,  Article  1-a),  particularly  subdivision  6  of  section 
27,  which  provides : 
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"A  boy  above  the  age  of  sixteen  years  and  not  over  the 
age  of  nineteen  years  who  does  not  possess  a  certificate  issued 
as  herein  provided,  showing  that  he  is  enrolled  for  military 
training  and  is  meeting  the  requirements  of  the  military- 
training  commission  as  to  such  military  training,  shall  not 
be  employed  or  continued  in  employment  by  any  person,  firm 
or  corporation  within  this  state,  or  by  any  officer,  manager, 
superintendent  or  other  employee  acting  in  behalf  thereof, 
unless  such  boy  has  been  exempted  by  the  commission  under 
its  rules  and  regulations.  (As  amended  by  L.  1918,  ch. 
470.)" 

Opinion 
The  subdivision  of  section  27  of  the  Military  Law  quoted  above 
specifically  prohibits  the  employment  or  continuing  in  employ- 
ment by  any  person,  firm  or  corporation,  etc.,  of  a  boy  subject  to 
military  training,  who  does  not  hold  a  certificate.  While  the 
Military  Law  does  not  contain  any  provision  for  punishment  of 
the  violation  of  this  section,  section  29  of  the  Penal  Law*  pro- 
vides : 

"Where  the  performance  of  any  act  is  prohibited  by  a 
statute,  and  no  penalty  for  the  violation  of  such  statute  is 
imposed  in  any  statute,  the  doing  of  such  act  is  a  mis- 
demeanor." 

It  is  perfectly  clear  that  under  these  two  statutes  read  together, 
the  employment  of  a  boy  above  the  age  of  sixteen  and  not  over 
nineteen,  who  does  not  possess  a  certificate  and  who  has  not  been 
exempted  from  military  training,  constitutes  a  misdemeanor  on 
tfhe  part  of  the  person,  firm  or  corporation,  and  of  the  officer, 
manager,  superintendent  or  other  employee  acting  in  behalf 
thereof,  who  employs  such  boy. 

The  prosecution  of  violators  of  these  sections  is  a  matter  for 
the  local  authorities  of  the  place  in  which  the  crime  is  committed. 
The  proper  procedure  for  the  Military  Training  Commission,  on 
discovering  the  commission  of  any  such  crime,  is  to  have  some- 
body acquainted  with  the  facts  go  before  a  police  magistrate  or  a 
justice  of  the  peace  and  swear  out  a  warrant  for  the  arrest  of 
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the  guilty  party.  On  the  return  of  the  warrant  the  complaining 
ivitness  should  appear  before  the  magistrate  for  the  purpose  of 
giving  testimony. 

Dated,  September  8,  1920. 

CHARLES  D.  NEWTON, 

Attorney-General. 
To  Military  Training  Commission,  Albanvy,  N.  T. 


Peital  Law,  Sscnoir   1897  —  Possession  of  Pistols  by  U.   8.   Bcsebvb 
Offioebs. 

The  provisions  of  section  1897  of  the  Penal  Law  do  not  prevent  or 
render  criminal  the  possession  by  U.  S.  Reserve  Officers  ot  pistols  which 
they  are,  by  army  regulations,  required  to  possess. 

Inquiry 
The  fourth  paragraph  of  section  1897  of  the  Penal  Law  of  the 
State  of  New  York  provides : 

"Any  person  over  the  age  of  sixteen  years,  who  shall  have 
in  his  possession  in  any  city,  village  or  town  of  this  state, 
any  pistol,  revolver  or  other  firearm  of  a  size  which  may  be 
concealed  upon  the  person,  without  a  written  license  therefor, 
issued  to  him  as  hereinafter  prescribed,  shall  be  guilty  of  a 
misdemeanor  and  if  he  has  been  previously  convicted  of  any 
crime  he  shall  be  guilty  of  a  felony." 

Does  this  apply  to  the  possession  by  Reserve  Officers  of  the 
United  States  Army  of  pistols  which  constitute  a  part  of  their 
military  equipment? 

Opinion 

Under  the  Federal  Constitution  the  United  States  is  empow- 
ered to  maintain  armies.  Congress,  in  the  National  Defense  Act, 
has  provided  that  the  army  shall  include  the  regular  army,  the 
national  guard  and  the  organized  reserves.  The  officers'  reserve 
corps  is  a  part  of  the  last  mentioned  branch.  (Nat'l  Def.  Act, 
June  4,  1920,  §  37).  The  army  regulations,  by  which  l!he  con- 
duct of  members  of  the  army  is  governed,  include  Special  Regula- 
tion No.  43  (officers'  reserve  corps),  paragraph  8  of  which 
provides : 
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"8.  Uniform  and  equipment.  'Reserve  officers  will  pro- 
vide themselves  with  the  field  uniforms  and  personal  anJ 
horse  equipments  pertaining  to  their  grade,  as  prescribed  in 
uniform  regulations.  They  may  provide  themselves  with 
such  other  uniforms  as  are  prescribed  in  uniform  rci^lation? 
for  officers  of  the  Regular  Army  of  corresponding  grad«^ 
They  may  wear  the  appropriate  uniform  whenever  under 
similar  circumstances  such  uniform  is  customarily  worn  by 
officers  of  the  Regular  Army,  and  not  otherwise." 

The  equipment  required  by  this  regulation  is  described  in  the 
uniform  regulations  —  Special  Regulations  No.  41  —  which 
includes  (paragraph  106): 

"  106.  Pistol.  The  pistol  will  be  worn  when  equipped 
for  field  service  by  veterinarians  and  all  officers,  exce}>t 
chaplains  and  officers  of  the  Medical  Department.  (See 
notes  2  and  3,  paragraph  129-a,  p.  63.)  The  pistol  will  be 
worn  on  the  right  hip.  The  pistol  belt  will  be  worn  outside 
the  coat  or  overcoat." 

In  short,  members  of  the  officers'  reserve  corps  are  required 
by  r^ulations  to  be  equipped  with  pistols. 

The  State  of  New  York  has  no  right  to  interfere  with  the  main- 
tenance of  the  United  States  Army.  This  is  so  well  settled  that  it 
is  unnecessary  to  cite  authorities.  Where  a  function  is  delegateil 
to  the  United  States  by  the  Constitution,  the  State  cannot  directly 
or  indirectly  prevent  or  hinder  the  performance  of  that  function. 
I  am,  therefore,  of  the  opinion  that  the  prohibition  in  the  Penal 
Law  against  the  possession  of  pistols  cannot  be  applied  to  officers 
of  the  United  States  Army  who  are  required  by  regulation  to 
jwssess  them.  If  the  officers  are  not  excepted  in  the  application  of 
the  section,  the  section  would  be  unconstitutional  as  interferinir 
with  the  powers  of  the  United  States,  for  an  officer  cannot  bo 
held  guilty  of  a  crime  under  our  State  law  for  doing  somethiu^r 
which  he  is  constitutionally  required  to  do  by  the  laws  of  the 
United  States. 

Dated,  September  16,  1920.     CHART.ES  T).  XEWTOX, 

Attometf-Oeneral. 
To  Hon.  Newton  D.  Baker,  Secretary  of  War,  Washington, 

D.  C. 
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City  iSciiool  Law,  Abticle  33-A  of  The  Educathon  Law.    Chabteb  op  thb 
City  of  Amsterdam. 

The  board  of  education  of  the  city  of  Amsterdam  has  authority  to 
borrow  money  upon  certificates  of  indebtedness,  temporarily,  in  anticipa- 
tion of  taxes  which  have  been  levied  for  school  purposes  within  such  city 
during  the  current  fiscal  year.  No  author it^r  is  vested  in  the  common 
council  of  such  city  to  borrow  money  in  anticipation  of  the  school  taxes, 
or  to  issue  certificates  of  indebtedness  of  the  city  for  money  so  borrowed 
for  school  purposes. 

Inquiby 

Has  the  board  of  education  of  the  city  of  Amsterdam  authority 
to  borrow  money  in  anticipation  of  school  taxes  which  have  been 
l(vi('(l  during  the  current  fiscal  year  for  school  purposes? 

Has  the  common  council  of  such  city  authority  to  do  so? 

Opinion 

An  amicable  difference  of  opinion  has  arisen  between  the  Com- 
missioner of  Education  and  the  Comptroller  in  regard  to  the  right 
of  the  board  of  education  in  the  city  of  Amsterdam  to  borrow 
money  in  anticipation  of  the  levy  of  taxes  for  school  purposes  for 
the  present  year. 

It  is  provided  by  subdivision  8  of  section  877,  article  33-a  of 
the  Education  Law  as  follows : 

"A  board  of  education  may,  to  meet  emergencies  which 
may  arise,  submit  a  special  estimate  in  which  items  for 
extraordinary  exj>enses  may  be  submitted  to  meet  such  enier- 
gencie*.  Such  estimate  shall  contain  a  complete  statement 
of  the  i:urpo{:es  for  which  the  items  are  requested  and  the 
necessity  therefor.  The  same  method  of  procedure  shall  be 
followed  in  submitting  such  estimate  and  -such  estimate  shall 
be  subject  to  the  same  consideration  and  action  as  is  required 
in  the  submission,  consideration  and  action  upon  the  regular 
annual  estimate  submitted  by  a  board  of  education.  The 
common  council  in  such  a  city  shall  have  power  to  make  the 
appropriations  requested  by  a  board  of  education  in  such 
special  estimate.  The  common  council,  in  a  city  of  the  third 
class,  the  common  council,  the  board  of  estimate  and  appor- 
tionment of  a  city  of  the  second  class,  And,  in  a  city  having 
a  population  of  four  hundred  thousand  or  more  and  less  than 
one  million,  according  to  the  federal  census  of  nineteen  hun- 
dred and  ten,  the  council  may  temporarily  borrow  the  amount 
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appropriated  on  city  certificates  of  indebtedness  or  by  the 
issuance  of  revenue  bonds  or  other  municipal  bonds,  which 
I  certificates  of  indebtedness  or  bonds  shall  be  payable  at  such 
t&ne  and  in  such  manner  as  shall  be  provided  by  general 
laws  or  the  charter  of  such  city  for  other  certificates  of  indeb- 
tedness or  revenue  bonds." 

i  Here  is  direct  authority  conferred  upon  the  Common  Council 
of  a  city  of  the  third  class,  as  well  as  many  other  cities,  to  bor- 
tow  temporarily  any  amount  appropriated  to  meet  emergencies  as 
j)rovided  in  and  by  such  subsection,  but  this  authority  only  applies 
to  amounts  appropriated  to  meet  emergencies,  and  does  not  apply 
'to  money  appropriated  for  -other  general  or  special  educational 
•purposes,  so  if  authority  is  given  to  the  Common  Council  of  a 
city  of  the  third  class  to  borrow  temporarily  upon  certificates  of 
indebtedness  in  anticipation  of  taxes  levied  for  general  or  special 
fechool  purposes,  it  must  be  found  in  some  other  provision. 
'  Aside  from  the  authority  conferred  upon  the  Common  Council 
of  cities  to  borrow  money  temporarily  for  school  purposes  on  cer- 
tificates of  indebtedness  of  the  city  in  cases  of  emergencies,  there 
is  no  direct  authority  contained  in  Article  33-a  of  the  Education 
(Law,  for  either  the  Common  Council  or  boards  of  education  to 
borrow  on  certificates  of  indebtedness  any  sum  for  temporary  use 
in  (anticipation  of  taxes. 

Title  X,  which  cover's  sections  116  to  129,  inclusive,  of  chap- 
'ter  242  .of  the  Laws  of  1911  (charter  of  the  city  of  Amsterdam) 
Was  repealed  by  chapter  786  of  the  Laws  of  1917  (the  City  School 
Law),  and  the  provisions  of  the  city  charter  so  far  as  they  relate 
'to  Uhe  government  of  -schools  and  jKJWers  of  the  board  of  ,educa- 
'tion  in  the  city  of  Amsterdam  have  no  further  force,  but  the 
schools,  bo/ard  of  education  and  common  council  of  such  city  are 
subject  to  the  provisions  of  City  School  Law. 
'  It  is  claimed  on  tHe  part  of  the  Comptroller  that  section  112 
bf  the  Amsterdam  city  charter  is  still  in  force.  The  section  reads 
as  follows : 

"  The  common  council  shall  have  power  after  the  com- 
mencement of  any  fiscal  yiear  to  borrow  on  the  credit  of  the 
city,   in   anticipation  of  its   revenues  for  that  year,  such 
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amounts  tas  may  be  necessary  to  meet  expenditures  actually 
incurred  at  the  time  of  so  borrowing,  under  the  appropria- 
tions for  such  fiscal  year,  not  exceeding,  however,  one-half 
of  the  ajnount  of  the  annual  city  tax  levy,  after  deducting 
therefrom  the  amount  appropriated  for  the  board  of  educa- 
tion, the  »amount  appropriated  for  the  paym^ent  of  the  sum 
remaining  unpaid  on  any  judgments  against  the  city's  share 
of  paving  and  gi!ading,  and  after  also  deducting  the  amount 
of  revenues  received  by  the  city  in  said  fiscal  year  up  to  the 
time  of  so  borrowing.  All  sums  so  borrowed  shall  be  repaid 
from  the  annual  tax  for  such  fiscal  year  when  the  same  shall 
have  been  collected." 

It  cannot  be  possible  that  the  Legislature  intended  to  give  the 
Common  CSouncil  power  to  borrow  temporarily  for  sdiool  purposes 
and  yet  exclude  from  the  amount  which  it  could  borrow  all  sums 
appropriated  for  such  purpose,  'and  limit  the  amount  to  one-half 
of  the  annual  city  ftax  levy,  after  deducting  all  sums  appropriated 
^or  school  purposes.  The  phraseology  of  the  section  clearly  indi- 
'cates  that  it  was  the  intention  to  withhold  from  the  Common 
'Council  the  authority  to  borrow  in  anticipation  of  thle  school 
taxes.  It  seems  more  reasonable  to  conclude  that  the  Legislature 
regarded  the  provisions  of  the  Education  Law  as  sufficient  to  meet 
the  situation  in  reference  to  the  school  moneys,  and  therefore 
directed  that  all  sums  appropriated  for  the  board  of  education 
should  be  deducted  from  the  amount  which  could  be  so  tem- 
pouarily  borrowed  by  the  Common  Council. 

It  is  the  scheme  of  Article  33-a  of  the  Education  Law  that 
'the  boards  of  education  in  the  various  cities  shall  have  exclusive 
control  of  the  school  moneys  raised  or  appropriated  for  sJchool 
'purposes.  They  are  charged  with  the  duty  of  making  up  the 
estimates  for  all  school  expenditures  for  the  ensuing  year  and 
'submitting  the  seme  to  the  board  of  common  council,  mayor,  or 
board  of  estimate  and  apportionment,  for  levy  and  collection. 
The  money  so  collected  is  turned  over  to  the  city  treasurer  and 
kept  by  him  as  a  separate  fund,  subject  to  being  checked  ou't 
upon  orders  of  the  board  of  education  only,  but  jthe  duty  of  levy- 
ing and  raising  the  amounts  so  estimated  is  charged  upon  the 
common  council,  -and  aside  from  the  authority  conferred  u*pon 
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"boards  of  common  council  to  borrow  temporarily  to  meet  cmer- 
iicncies,  as  provided  by  subdivision  8  of  section  877  of  the  City 
•School  Law,  I  am  unable  to  find  that,  any  authority  is  vested  in 
such  council  to  borrow  any  sum  of  money  for  school  purposes. 

I  ajn  referred  to  sections  108  and  109  of  the  charter  of  the  city 
of  Amsterdam,  but  they  relate  to  the  procedure  for  jthfe  m^akin^ 
up  of  the  estimates  for  the  annual  tax  levy  and  the  appropriation 
levy  and  collection  of  the  annual  taxes.  These  sections  are  fol- 
lowed by  section  112  (heretofore  discussed),  which  confers  upon 
the  common  council  the  power  to  borrow  in  anticipation  of  the 
revenues  of  the  fiscal  year,  and  unless  authority  by  the  common 
council  to  borrow  temporarily  for  school  purposes  can  be  read  into 
section  112,  there  is  no  provision  of  law  permitting  the  board  of 
eommon  council  of  the  city  of  Amsterdam  to  borrow  money  tem- 
porarily in  anticipation  of  the  payment  of  school  taxes. 

It  is  provided  in  section  865  of  the  Article  33-a,  section  1,  that : 

"A  T^oard  of  education  is  hereby  established  in  each  city  of 
the  state    *    *    *." 

By  section  868,  subdivision  1,  that  the  board  of  education  in 
the  several  ,cities  shall  have  power : 

"  To  perform  any  duty  imposed  upon  boards  of  education 
or  trustees  of  common  schools  under  this  chapter  or  other 
statutes,  or  the  regulations  of  the  University  of  the  State 
of  Xew  York  or  the  commissioner  of  education  so  far  as 
they  may  be  applicable  to  the  school  or  other  educational 
aflfairs  of  a  city,  and  not  inconsistent  with  the  provisions 
of  this  article." 

Bv  section  300  of  the  Education  Law,  that : 

"  The  board  of  education  of  each  union  free  school  district 
or  city  is  hereby  created  a  body  corporate    *    *    *.'' 

It  is  also  provided  by  subdivision  19  of  section  310  of  Article 
XI  of  the  Education  Law,  relating  to  boards  of  education,  that 
such  boards  of  education  have  power: 

"  To  borrow  money  in  anticipation  of  taxes  remaining 
uncollected  which  have  been  levied  by  such  district  for  the 
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current  fiscal  year,  and  not  in  excess  thereof,  whenever  in 
the  discretion  of  the  board  of  education  it  shall  be  necessary 
to  do  60  for  the  purpose  of  paying  the  current  expenses  of 
the  district  for  such  current  fiscal  year,  by  issuing  certificates 
of  indebtedness,  in  the  name  of  the  board  of  education,  signed 
by  the  president  and  clerk  thereof,  which  certificates  must 
be  payable  within  such  current  fii^cal  year  or  within  nine 
months  thereafter,  and  shall  bear  interest  at  a  rate  not  ex- 
ceeding six  per  centum  per  annum." 

The  foregoing  subsection,  coupled  with  the  provisions  of  the 
City  School  Law  hereinbefore  referred  to,  confers  ample  author- 
ity upon  the  board  of  education  of  the  city  of  Amsterdam  to 
borrow  money  temporarily  in  anticipation  of  taxes,  and  if  such 
authority  in  the  common  council  to  so  borrow  temporarily  for 
i^chool  purposes  can  be  spelled  out  of  section  112  of  the  city 
charter,  it  must  be  deemed  to  be  repealed  by  section  3  of  Article 
38-a,  which  reads  in  part  as  follows: 

"All  acts  or  parts  of  acts,  general  or  special,  inconsistent 
with  the  provisions  of  this  act  are  hereby  repealed."    «    *    * 

Neither  the  common  council  of  a  city  or  a  board  of  education 
has  the  power  to  borrow  money  unless  expressly  authorized  to 
do  so  by  some  statute  (Wells  v.  Town  of  Salina,  119  N.  Y.  280), 
and  inasmuch  as  the  authority  to  borrow  temporarily  seems  to 
be  clearly  given  to  the  board  of  education  of  the  city  of  Amster- 
dam, and  only  doubtful  authority  can  be  implied  in  the  common 
council  of  such  city  by  giving  section  112  of  the  city  charter  a 
^trained  and  unwarranted  construction,  I  am  of  the  opinion  that 
the  board  of  education  of  said  city  only  is  authorized  and  em- 
powered to  borrow  temporarily  upon  certificates  of  indebtedness 
in  the  name  of  the  board  of  education  for  the  current  expenses 
of  the  district  in  anticipation  of  the  taxes  which  have  been  levied 
'f')r  school  purposes  during  the  current  year. 

Dated,  September,  1920. 

CnARLES  D.  XEWTOX, 

A  tioniey-G  enteral. 
To  Hon.  John  H.  Finley,  Commissioner  of  Education,  and  Hon. 

Eugene  M.  Travis,  Comptroller. 
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Absentee  Votung  —  Sbotion  1-A,  Article  II,  Constitution,  Astxclk  16- A, 
Election  Law,  Being  Chaptes  875,  Laws  of  1920. 

An  absentee  voter  is  a  qualified  voter  who  is  unavoidably  absent  from 
his  county  and  elsewhere  within  the  United  States  by  reason  of  his 
duties,  occupation  or  business. 

Unless  such  absentee  voter  is  performing  duties  or  engaged  in  occupa- 
tion or  (business  which  of  its  nature  would  ordinarily  require  absence 
from  the  State  or  county  or  traveling  beyond  the  boundaries  of  his  State 
or  county,  he  must,  in  his  application  for  the  ballot,  make  a  statement  of 
the  special  circumstances  requiring  his  absence. 

The  application  for  an  absentee  voter's  ballot  must  be  received  by 
the  board  of  elections  not  later  than  the  seventeenth  day  before  election 
day. 

Before  making  application  for  an  absentee  voter's  ballot,  it  is  necessary 
that  in  cities  and  villages  of  over  five  thousand  inhabitants,  he  must 
roister  personally  and  in  other  localities,  he  must  know  that  his  name 
has  been  placed  upon  the  register. 

To  effectuate  the  vote  of  an  absentee  voter  the  ballot  must  be  returned 
to  and  actuallv  received  by  the  board  of  elections  of  the  county  in  which 
the  voter  resides  not  later  than  twelve  o'dodc  noon  on  the  Friday 
preceding  election  day. 

If  a  voter,  after  having  mailed  his  absentee  voter's  ballot  to  the  board 
of  elections,  ascertains  that  he  will  be  within  the  boundary  of  his  county 
on  the  dav  of  election,  he  must  immediately  notify  the  inspectors  of 
elections  of  his  election  district  of  the  fact  of  his  presence  in  the  county. 

Any  person  violating  the  provisions  of  the  Absentee  Voter's  Act 
shall  be  guilty  of  a  felony  and  u(pon  conviction  sftiall  be  punishable  by 
imprisonment  for  not  less  than  one  nor  more  than  five  years. 

Statement. 
The  Honorable  Francis  M.  Hugo,  Secretary  of  State,  bias  re- 
quested that  an  opinion  'be  rendered  him  construing  the  various 
provisions  of  the  Absentee  Voter's  Act,  being  chapter  875  of  the 
Laws  of  1920,  which  amends  the  Election  Law  by  inserting 
therein  a  new  article  known  as  article  15-a,  which  contains  sec- 
tions 523  to  539,  both  inclusive,  of  the  Election  Law. 

Opinion 
At  the  general  election  held  in  1919,  the  people  of  this  State 
adopted  an  amendmeu't  to  the  Constitution  known  as  section  1-a 
of  article  2,  which  reads  as  follows: 

"  The  Legislature  may,  by  general  law,  provide  a  manner 
in  which,  and  the  time  and  place  at  which,  qualified  voters 
who  may,  on  the  occurrence  of  any  general  election,  be  un- 
avoidably absent  from  the  state  or  county  of  their  residence 
because  their  duties,  occupation  or  business  require  them  to 
be  elsewhere  within  the  United  States,  may  vote,  and  for  the 
return  and  canvas  of  their  votes  in  the  election  district  in 
which  they  respectively  reside." 
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Pursuant  to  the  above-quoted  mandate  of  the  Constitution  the 
Legislature  of  1920,  by  chapter  875,  enacted  what  is  known  as 
article  15-a  of  the  Election  Law,  containing  sections  523  to  539, 
both  inclusive,  to  provide  for  absentee  voting. 

This  act  permits  a  qualified  voter,  who  may  be  unavoidably 
absent  from  his  county,  but  elsewhere  within  the  United  States, 
by  reason  of  his  duties,  occupation  or  business,  to  vote  through 
the  medium  of  what  is  known  as  the  absentee  voter's  ballot.  This 
ballot  is  only  available  to  such  voters  as  are,  on  or  before  the  six- 
teenth day  of  October,  cognizant  of  the  fact  that  they  will  be 
absent  from  the  election  district  and  county  of  their  residence  on 
election  day,  by  reason  of  their  duties,  occupation  or  business, 
and  they  must  also  be  unavoidably  absent,  that  is,  absent  by  rea- 
son of  peculiar  circumstances  to  the  extent  that  it  would  not  be 
construed  that  they  could  reasonably  and  without  undue  trouble 
return  to  their  election  districts  for  the  purpose  of  voting.  For 
the  purpose  of  making  this  test  of  a  person's  jight  to  an  absentet 
voter's  ballot,  by  section  524  of  the  act,  it  is  provided  that  such 
person  shall  mail  or  deliver  to  the  board  of  elections  of  l^e  county 
or  city  in  which  he  resides  his  affidavit,  setting  forth  his  name 
and  residence  address,  which  shall  include  the  name  of  the^  county 
and  of  die  city,  town,  or  village,  and  the  street  or  avenue  and  the 
number,  if  any,  or  a  brief  description  of  the  locality,  if  his  resi- 
dence cannot  be  described  by  street  or  avenue  and  number.  He 
must  further  swear  that  he  is  a  qualified  Voter  of  the  election 
district  in  which  he  represents  himself  to  reside.  He  must  fur- 
ther state  therein  that  he  expeots  to  be  unavoidably  absent  from 
the  State  or  county  of  his  residence  on  election  day,  because  his 
duties,,  occupation  or  business  require  him  to  be  elsewhere  within 
the  United  States.  In  case  he  is  engaged  in  the  pursuance  of 
duties,  occupation  or  business,  which  of  their  very  nature  would 
ordinarily  require  absence  from  the  county  or  ordinarily  require 
traveling  beyond  the  boundaries  of  the  county,  he  merely  sets 
forth  in  such  affidavit  a  brief  description  of  his  business,  occu- 
pation or  duties,  which  require  such  absence.  Among  this  class 
of  voters  the  statute  specifically  mentions  employees  in  the  opera- 
tion of  railroad  trains,  commercial  travelers,  actors  and  Federal 
employees. 
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If  the  voter  is  one,  the  nature  of  whose  business  would  not 
ordinarily  require  absence  from  the  county,  he  must  then  set 
forth  in  his  affidavit  a  statement  of  the  special  circumstances  by 
which  such  absence  is  required. 

Divers  inquiries  have  been  made  to  me  whether  or  not  certain 
olasses  of  voters  would  come  within  the  provisions  of  the  Absentee 
Voter's  Law,  and  among  such  inquiries  I  find  school  teachers,  in- 
structors, students,  persons  confined  or  residing. in  charitable  in- 
stitutions, members  of  the  Old  Soldiers'  Home  at  Bath,  K.  Y., 
members  of  the  Firemen's  Home  at  Hudson,  N.  Y.,  and  patients 
who  may  be  confined  in  institutions  for  surgical  or  medical 
treatment. 

Those  hereinabove  enumerated,  whose  duties,  occupation  or 
business  ordinarily  require  a])senco  from  the  county  of  their  resi- 
dence would.be  entitled  to  the  absentee  voter's  ballot  under  the 
same  requirements  -exacted  from  actors,  commercial  travelers,  etc. ; 
but  as  to  those  whose  absence  is  not  of  an  ordinary  nature,  I 
submit  the  test .  hereinbefore  set  forth,  that  it  must  be  Absence 
by  reason  of  peculiar  circumstances  to  the  extent  that  it  would 
not  be  construed  that  ,they  could  reasonalbly  and  without  undue 
trouble  return  to  their  election  districts  for  the  purpose  of  voting 
For  instance,  a  patient  confined  in  an  institution  for  surgical  or 
medical  treatment  would  come  within  this  class. 

Section  525  of  the  .act  directs  that  in  order  to  avail  oneself  of 
the  privilege  of  voting  a.n  absentee  voter's  ballot,  he  must  file  an 
{application  for  such  ballot  with  the  board  of  elections  of  his 
county  not  later  than  the  seventeenth  day  before  the  general  elec- 
tion. This  fixes  the  time  ;for  the  last  day  of  filing  such  applica- 
tion this  year  on  Saturday,  October  sixteenth.  Any  application 
filed  with  such  board  of  elections  subsequent  to  the  sixteenth  day 
of  October  cannot  be  considered  by  the  board  and  no  ballot  will 
issue  to  the  applicant  thereon. 

The  board  of  elections,  in  order  to  determine  whether  or  not 
the  applicant  is  entitled  to  a  ballot,  must  examine  the  register  of 
the  election  district  in  which  such  applicant  resides,  for  the  pur- 
pose of  ascertaining  whether  or  not  such  applicant  is  duly  reg- 
istered as  stated  in  his  affidavit. 

Said  section   525   also  confei*s  upon   boards   of  elections   the 
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authotity  to  determine  whether  or  not  the  application  is  sufficient 
to  permit  the  issuance  of  a  ballot  thereon,  except  in  the  case  of  the 
occupations  .specifically  enumerated  in  section  524,  namely,  "  em- 
ployee in  the  operation  of  railroad  trains,  when  the  railroad  or 
the  run  of  such  employee  crosses  the  boundary  of  the  county,  com- 
mercial traveler,  .actor,  and  federal  employee  having  an  office  or 
2>osition  outside  of  the  county." 

The  words  of  the  statute  respecting  this  authority  vested  in  the 
boards  of  elections  are  as  follows : 

"  The  board  shall  also  determine  whether  the  duties,  occu- 
pation or  business  of  the  applicant,  as  set  forth  in  his  affi- 
davit, are  of  a  nature  to  ordinarily  require  traveling  beyond 
the  boundaries  of  the  state  or  county,  and  shall  determine, 
if  they  are  found  to  be  not  of  such  a  nature,  whether  the 
special  circumstances,  as  set  forth  in  the  affidavit^  are 
sufficient.'' 

If  the  application  is  found  to  be  sufficient,  then,  pursuant  to 
said  section  525,  the  board  of  elections  will  deliver  to  such  appli- 
cant in  person,  or,  .if  he  shjall  have  so  requested,  to  a  member  of 
his  family,  or,  if  requested,  mail  such  ^ballot,  envelope  and  list 
accompanying  same  to  the  applicant  at  any  address  in  the  United 
States  designated  by  him.  Upon  the  receipt  of  such  ballot  the 
voter  may  at  any  time  thereafter,  at  any  place  within  or  without 
the  State,  but  within  the  United  States,  mark  his  official  ballot, 
jmrsuant  to  the  instructions  accompanying  such  ballot,  enclosing 
it  in  the  proper  envelopes,  and  subscribing  the  oath  attached  to 
the  inner  envelope,  and  shall  then  mail  or  deliver  to  the  board  of 
elections  of  the  county  or  city  of  his  residence  such  ballot,  which 
must  be  actually  received  by  such  board  of  elections  not  later 
than  twel^ve  o'clock  noon  on  the  Friday  preceding  the  day  of 
election. 

Section  535  of  the  act  provides  that  if  the  voter  has  voted  and 
mailed  or  delivered  his  ballot  to  the  board  of  elections  and  sub- 
sequently ascertains  that  he  will  be  on  the  day  of  election  within 
the  boundaries  of  the  county  of  his  residence,  at  any  time  between 
the  opening  and  closing  of  the  polls,  he  shall  immediately  notify 
or  make  diligent  effort  to  notify  the  inspectors  of  election  of  his 
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election  district,  the  fact  of  his  presence  in  the  county,  or  present 
himself  at  the  poLh  for  the  purpose  of  voting  and  request  the 
withdrawal  of  his  absentee  voter's  Ixallot  This  notification  of 
his  presence  in  the  county  on  election  day  between  the  time  of  the 
opening  and  the  closing  of  the  polls  is  of  the  utmost  importance 
to  the  voter  ^or  the  reason  that  a  failure  on  his  part  so  to  do 
subjects  him  to  the  prosecution,  for  a  felony  where  upon  conviction 
he  would  be  punishable  by  imprisonment  for  not  less  than  one 
nor  more  than  five  years,  as  provided  under  section  538  of  the  act. 

In  construing  this  statute  I  have  confined  myself  to  such 
portions  thereof  relating  particularly  to  the  voter  so  that  this  may 
be  a  guide  to  those  who  are  under  the  necessity  of  resorting  to 
this  method  of  voting  in  order  to  exercise  their  rights  of  suffrage. 

Dated,  September  24,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-General. 
To  Honorable  Fbancis  M.  Hugo,  Secretary  of  State. 


Code  of  Civil  Pbocedube,  Sidction  3317  —  Fbbs  of  PsiinicBa. 

Under  section  3317  of  the  Code  of  Civil  Procedure  (as  amended  by 
Laws  of  1920,  chapter  487),  where  the  fees  for  publishing  legal  notices, 
etc.  are  fixed  on  the  basis  of  inches  of  agate  type,  the  fees  for  fractions 
of  an  inch  should  be  computed  at  the  same  rate  per  inch,  and  fractions  of 
an  inch  should  not  be  treated  as  whole  inches. 

Inquiry 
Section  3317  of  the  Code  of  Civil  procedure,  as  amended  bv 
chapter  487  of  the  Laws  of  1920,  provides  in  part: 

"  Except  as  otherwise  specially  prescribed  by  law,  thj 
proprietor  of  a  newspaper  is  entitled,  for  publishing  *  *  * 
advertisement,  required  by  law  to  be  published,  *  *  * 
for  each  inch  of  agate,  twenty-nine  ems  to  the  line,  to  seventy- 
five  cents  for  the  first  insertion,  and  fifty  cents  for  each 
subsequent  insertion.  In  counties  containing  wholly  or 
partially  cities  of  the  second  class,  the  proprietor  of  a  news- 
paper is  entitled  for  publishiufr  such  *  *  *  advertise- 
ments aforesaid,  *  *  *  for  each  inch  of  agate  twenty- 
nine  ems  to  the  line,  to  one  dollar  and  twenty-five  centa  for 
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the  first  insertion,  and  one  dollar  for  eaeh  subsequent  inser- 
tion; and  in  all  cities  of  the  first  class  to  twenty  cents  per 
agate  line  of  twenty-nine  ems  for  each  insertion    *    *    *." 

How  should  the  fees  be  computed  in  case  of  such  advertisements 
requiring  less  than  one  inch  of  space,  and  in  case  of  advertise- 
ments where  after  a  number  of  full  inches  there  is  a  fraction  of 
an  inch? 

Opinion 

Had  the  Legislature  intended  the  fee  for  a  fraction  of  an  inch 
to  be  the  same  as  the  fee  for  a  full  inch,  I  have  no  doubt  it  would 
have  said  so.  The  phrase  "  or  fraction  thereof  "  has  become  one 
of  the  commonest  phrases  in  our  legislation.  The  failure  to  use 
that  phrase  in  this  statute  satisfies  me  that  it  was  not  the  intent 
of  the  Legislature  to  have  fractions  count  the  same  as  full  inches. 

There  is  a  further  indication  of  the  legislative  intent  in  that 
when  provision  is  made  for  the  fees  in  cities  of  the  first  class  — 
at  the  highest  rate  —  they  are  fixed  by  the  Una  In  view  of  the 
fact  that  an  inch  of  space  in  a  county  not  containing  a  city  of  the 
first  or  second  class  is  worth  seventy-five  oents  for  the  first  inser- 
tion and  fifty  cents  for  a  subsequent  insertion,  while  an  inch  of 
space  in  a  city  of  the  first  class  is  worth  approximately  two 
dollars  and  fifty  cents,  it  would  be  absurd  to  say  that  a  three  line 
notice  should  cost  seventy-five  cents  for  the  first  insertion  in  a 
county  paper  and  only  sixty  cents  in  a  paper  in  a  first  class  city. 

I  am  satisfied  that  it  was  the  intention  of  the  Legislature  that 
the  fees  should  be  computed  at  the  rate  of  the  fixed  amount  per 
inch,  and  not  at  the  stated  amount  for  each  inch  or  fraction. 

What  is  true  of  a  separate  fraction  of  an  inch  holds  true  of  a 
fraction  additional  to  one  or  more  full  inches. 

Dated,  September  29,  1920. 

CHARLES  D.  NEWTON, 

A  Uorney-Oeneral. 
To  Robert  B.  Waters,  Business  M(mager,  TJie  Journal  Com- 
panif,  Albany,  N.  Y. 
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General  Muaicu'al  Law  —  Article  7 -A  —  Boards  of  Child   \Velfar£  — 
Amendments  of  1920. 

An  allowance  by  a  Iboard  of  Child  Welfare  must  be  made  by  a  majority 
of  a  quorum  present  at  a  regular  or  special  meeting. 

The  amendment  to  flection  153,  subdivision  1  of  the  statute  in  wMcli 
the  word  "  or "  wslb  substituted  inadvertently  and  clearly  as  a  typo- 
graphical error  for  the  word  "  and  "  in  the  sentence  "  whose  husband  was 
a  resident  of  the  'State  for  a  period  of  two  years  immediately  preceding 
his  decease  or  commitment  or  whose  child  or  children  were  born  in  tlie 
United  Stales  "  is  to  be  disregarded,  and  the  word  "  and  "  which  appeared 
in  the  original  law  is  to  be  read  into  the  sentence  instead. 

Although  a  convict  sentenced  for  a  maximum  of  five  years  may,  under 
the  prison  system  of  compensation,  commutation  or  parole,  be  confined 
for  a  much  shorter  period,  his  family  may,  nevertheless,  be  allowed 
funds  in  the  discretion  of  the  boards. 

Questions 
The  State  Board  of  Charities  submits  three  inquiries  as  to  tho 
effect  of  the  statutory  amendments  of  1920,  relative  to  Boards 
of  Child  Welfare.     These  questions  are  set  forth  in  the  follow- 
ing opinion  in  the  order  submitted. 

Opinion 
1.  Section  153  sub.  2  of  the  statute  was  amended  by  Lawc? 
1920,  chapter  759,  the  changes  appearing  graphically  in  thj  fol- 
lowing quotation  from  the  Assembly  bill. 

"  2.  Such  allowance  shall  be  made  by  a  majority  vole 
of  the  members  of  the  board  present  at  any  regular  or  special 
meeting,  duly  entered  upon  the  minutes  of  (any  regular  or 
special)  sueh  meeting,  and  may  be  increased,  dimini.-!ic(l 
or  totally  withdrawn  in  the  discretion  of  the  local  board  of 
child  welfare." 

If  this  amendment  was  intended  to  permit  an  allowance  by 
less  than  a  majority  of  a  quorum,  as  has  been  suggested,  the  pur- 
pose was  not  accomplished.  It  seems  that  previous  to  the  amend- 
ment an  allowance  could  be  made  by  only  the  votes  of  a  majority 
of  the  whole  number  of  a  board.  In  the  case  of  a  board  of  nine 
this  was  five  votes,  and  in  the  case  of  a  board  of  seven  this  was 
four  votes.  Now  an  allowance  may  be  made  by  a  majority  vote 
of  the  number  present  at  a  meeting.  Yet,  in  order  to  have  a 
meeting  there  must  bo  a  quorum.  A  quorum  is  required  and 
defined  by  section  41  of  the  General  Construction  Law  as  fol- 
lows : — 
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"Section  41.  Quorum  a)ul  Majority,  Whenever  three  or 
more  public  officers  are  given  any  power  or  authority,  or  three 
or  more  persons  are  charged  with  any  public  duty  to  be  per- 
formetl  or  exercised  by  them  jointly  or  as  a  board  or  similar 
body,  a  majority  of  all  such  persons  or  officers  at  a  meeting 
duly  held  at  a  time  fixed  by  law,  or  by  any  by-law  duly 
adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon 
reasonable  notice  to  all  of  them,  may  perform  and  exercise 
such  power,  authority,  or  duty,  and  if  one  or  more  of  such 
persons  or  officers  shall  have  di-ed  or  have  bc-come  mentally 
incapable  of  acting,  or  shall  refuse  or  neglect  to  attend  any 
such  meeting,  a  majority  of  the  whole  number  of  such  per- 
sons or  officers  shall  be  a  quorum  of  such  board  or  body,  and 
a  majority  of  a  quorum,  if  not  less  than  a  majority  of  the 
whole  number  of  such  persons  or  officers  may  perform  and 
exercise  any  such  power,  authority  or  duty." 

It,  therefore,  follows  that  six  of  a  board  of  ten,  now  provided 
for  cities,  and  four  of  a  board  of  seven,  provided  for  counties, 
constitute  a  quorum  at  a  regular  or  special  meeting  for  the  trans- 
action of  'business.  The  amendment  does  have  the  effect  of  per- 
mitting a  majority  of  a  qnornm,  even  though  such  a  majority 
be  less  than  a  majority  of  a  whol<?  membership,  to  grant  an  allow- 
ance. It  is,  therefore,  my  opinion  that  in  a  board  of  seven 
attended  by  at  least  four  members,  three  votes  are  necessary  and 
in  a  board  of  ten  attended  bv  at  least  six,  four  votes  are  necces- 
sary  to  authorize  an  allowance  or  the  transaction  of  other  official 
business.  A  contrary  determination  would  permit  the  expenditure 
of  public  funds  without  the  safeguards  ordinarily  required. 

2.  Section  153,  subdivision  1,  of  the  statute  was  amended 
by  Law  1920,  chapter  70O.  After  making  various  changes  in 
which  new  matter  was  indicated  by  italics  and  omitted  matter 
was  indicated  by  brackets,  as  is  the  practice  of  the  Legislature, 
the  bill  goes  on  to  provide  for  eligibility  for  allowances  in  part 
as  follows : 

"  Provided  further  such  widow  or  mother,  has  been  a  resi- 
dent of  the  county  or  of  the  city  wherein  the  application  for 
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an  allowance  is  made  for  a  period  of  two  years  immediately 
preceding  the  application  (,)  AND  is  a  citizen  of  the  United 
States  or  whc^e  (deceased)  husband  was  (1)  a  citizen  of 
the  United  States  and  a  resident  of  the  State  at  the  time 
of  his  death;  or  (2)  a  resident  of  the  State  for  a  period  of 
two  years  inunediately  preceding  his  decease  or  conunitnient 
OR  whose  child  or  children  were  born  in  the  United  Stat^ 
and  who  (has)  declared  his  intention  to  become  a  citizen 
of  the  United  States  within  a  period  of  (two)  five  years 
immediately  preceding  his  decease  or  conmiitment,'' 

I  have  capitalized  the  word  "  or  "  as  it  is  upon  the  substitu- 
tion of  this  word  for  the  word  "  and ''  previously  appearing  in 
the  statute,  that  my  opinion  is  asked.  The  word  "  or  '*  was 
neither  italicized  nor  bracketed  in  the  bill.  Further  its  substi- 
tution for  "  and  "  destroys  the  gi'ammatical  construction  of  the 
remainder  of  the  sentence  and  changes  the  policy  of  tho  law 
fundamentally  in  r^ard  to  residence.  I  believe  that  this  is  a 
typographical  error,  or  mistake  in  copying  which  should  be  dis- 
regarded.   Matter  of  Riverside  Park  95  App.  Div.  552. 

It  is,  therefore,  my  opinion  that  the  word  "  or,"  so  sulbstituted, 
should  be  read  "  and." 

3.  Section  153  subdivision  1  was  further  amended  in  part  as 
follows : 

'^A  board  of  child  welfare  may,  in  its  discretion  when 

funds  have  been  appropriated  therefor,  grant  an  allowance  to 

any  dependent  widow  or  to  any  vDotJver  tvhose  hushtmd  is  an 

»         irmimbe   of  a  State  institution  for  the  inscune  or  confined 

iMcter  a\  sentence  of  five  yetir^  or  more  to  a  Staie  prison; 
«    *    #  »> 

What  interpretation  is  to  be  given  this  provision  where  the 
feentence  is  indeterminate,  say,  not  less  than  two  and  one-half 
years  or  more  than  five  ?  Persons  first  convicted  of  a  felony  are 
entitled,  as  a  matter  of  right,  to  an  indeterminate  sentence.  At 
the  end  of  the  minimum  sentence  they  may  be  paroled,  but  only 
in  the  discretion  of  the  parole  board.    They  are  also  entitled  to 
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reduction  of  the  minimum  sentence  by  compensation,  which  they 
must  earn  by  affirmative  act  in  labor  within  the  prison.  Per- 
sons under  determinate  or  definite  sentences  may  receive  in  addi- 
tion to  compensation  commutation.  Commutation  is  credited  and 
regarded  in  practice  as  allowed  a  person  as  soon  as  h©  is  received. 
He  loees  it  by  bad  conduct. 

However,  the  statute  does  not  take  into  consideration  that  a 
prisoner  under  a  sentence  of  not  less  than  two  and  one-half  years, 
or  more  than  five  years  may  be  paroled  in  one  year  and  eleven 
months,  or  that  a  straight  sentence  may  be  reduced  by  commuta- 
tion.   It  speaks  only  of  tte  sentence  of  five  years  and  not  of  the 
contingency  that  the  maximum   sentence  may  be  reduced  by 
parole,  compensation,  commutation  or  the  direct  operation  of 
executive  clemency.     We  may  not  speculate  that  the  convict  will 
be  required  to  serve  less  than  the  whole  sentence.  It  is,  therefore, 
my  opinion  that  where  the  maximum  sentence  is  five  years,  the 
prisoner's  family  may  be  permitted  an  allowance,  regardless  of 
the  term  he  may  actually  serva    It  should  be  remembered,  how- 
ever that  every  allowance  is  in  the  discretion  of  the  local  boards 
under  the  supervision  of  higher  authority.     If  there  is  evil  in 
granting  allowances  to  the  families  of  men  serving  short  terms, 
under  long  sentences,  the  discretion  entrusted  to  the  boards  will 
curb  the  evil. 

Dated,  September  30,  1920. 

CHAELES  D.  NEWTON, 

A  tfiormey-Oeiveral. 
To  Hon.    Chaeles  H.   Johnson,   Secretary,  Staie  Board   of 
Charities,  Capitol,  Albamy,  N,  Y. 


Civil  Service  Law,  Suctions  10,  12,  14,  Rule  IV (3). 

The  proviBionB  of  section  14  of  the  Civil  Service  Law  and  of  para- 
graph 3  of  Rule  IV  of  the  State  Civil  Service  Rules  do  not  preclude 
the  reclassification  of  a  position,  the  incumbent  of  which  was  appointed' 
when  the  position  was  classified  in  the  exemipt  class,  without  the  removal 
of  the  incumbent,  even  when  the  incumbent  has  not  held  the  position  for 
three  years. 

Inquiry. 

Section  14  of  the  Civil  Service  Law  provides,  in  part: 

"No  person  shall  be  appointed  or  employed  under  any 

title  not  appropriate  to  the  duties  to  be  performed,  and  no 
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person  shall  be  transferred  to,  or  assigned  to  perform  the 
duties  of  any  i)osition  subject  to  comjxititive  examination, 
unless  he  shall  have  previously  passed  an  open  competitive 
examination  equivalent  to  that  required  for  such  position,  or 
unless  he  shall  have  served  with  fidelity  for  at  least  three 
years  in  a  similar  position." 

Subdivision  3  of  Rule  IV  contains  the  same  words. 

A  position  having  been  classified  in  the  exempt  class,  and  an 
appointment  having  been  made,  if  the  Civil  Service  Commission 
should  become  satisfied  that  the  position  could  practicably  be  filled 
by  appointment  from  a  competitive  list,  could  the  Commission 
reclassify  the  position  in  the  competitive  class  regardless  of  the 
fact  that  the  incumbent  had  not  been  in  that  position  or  a  similar 
one  for  three  years  ? 

Opinion. 

The  Civil  Service  Commission  has  a  large  discretion  in  the  mat- 
ter of  classification  of  positions  under  sections  10  and  12  of  the 
Civil  Service  Law.  And  where  its  determination  in  such  matters 
is  not  "  palpably  ill^al "  it  will  not  be  disturbed  by  the  courts. 
(Schau  v.  McWilliams,  185  N.  Y.  92.)  If  a  position  is  one  as  to 
the  proper  mode  of  filling  which  there  is  a  reasonable  ground  for 
difference  of  opinion  among  intelligent  and  conscientious  officials, 
the  action  of  the  commission  in  classifying  it  will  stand,  even 
though  the  courts  may  differ  with  the  commission  as  to  the  wisdom 
of  the  classification.  (Matter  of  Simons  v.  McGuire,  204 
N.  Y.  253.) 

This  being  the  case,  a  change  in  the  personnel  of  a  civil  service 
commission  may  bring  a  change  of  opinion  as  to  the  proper  classi- 
fication of  a  position.  Or  such  a  change  of  opinion  may  come 
with  experience,  without  change  in  the  personnel  of  the  commission. 

When  the  commission  decides  that  it  is  practicable  for  a  i)osi- 
tion,  theretofore  classified  as  exempt,  to  be  filled  by  competitive 
examination,  the  cx)mmi8sion  has  power  to  reclassify  the  position, 
and  to  advise  heads  of  departments  that  it  cannot  again  be  filled 
except  by  appointment  from  a  competitive  list. 

That  this  may  have  the  effect  of  "  covering  in  "  the  incumlx  nt 
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of  the  position  cannot  limit  the  power  of  the  c-onunission  to  reclass- 
ify. Nor  does  it  constitute  a  violation  of  the  provisions  of  §  14  of 
the  Civil  Service  Law.  That  section  prohibits  the  appointment  or 
employment  and  the  trajisfer  or  assignment  of  an  unqualified 
person  in  a  competitive  position  —  but  it  means  original  appoint- 
ment, or  original  employment,  not  continuation  in  oflBce  nor  con- 
tinuation in  employment.  It  prevents  the  act  of  transfer  but  does 
not  affect  a  transfer  made  when  the  section  had  no  application. 

The  action  of  the  commission  in  reclassifying  a  position  by  tak- 
ing it  out  of  the  exempt  and  putting  it  into  the  competitive  class 
cannot  have  the  effect  of  removing  the  incuml)ent  if  his  appoint- 
ment was  legal  when  made.  The  Civil  Service  Commission  has 
no  power  of  removal  over  positions  in  other  departments  —  and  it 
cannot  effect  a  removal  by  a  change  of  its  rules. 

Ordinarily  (except  in  the  City  of  Xew  York)  the  mere  classi- 
fication of  a  position  in  the  competitive  class  dot^s  not  affect  the 
tenure  of  the  incumbent,  as  far  as  rights  are  concerned.  He  is 
still  subject  to  removal  for  any  but  political  reasons  (unless  he  is  a 
veteran,  in  which  case  classification  does  not  affect  his  right  to  a 
hearing).  As  a  practical  matter,  the  fact  that  his  successor  must 
bo  taken  from  a  competitive  list,  has  frequently  had  the  effect  of 
continuing  an  incumbent  in  employment  through  a  change  of 
administration,  when  if  his  position  had  remained  exempt,  he 
would  very  probably  have  been  replaced. 

But  the  law  does  not  directly  or  indirectly  limit  the  power  of 
the  commission  to  "  cover  in "  incumbent  of  an  exempt  posi- 
tion.  Even  when  tJie  change  affected  a  man's  right  to  remain  in 
office,  the  covering  in  process  has  been  upheld  by  the  courts. 
(  People  ex  rel,  Siujden  v.  Partridge,  l74  X.  Y.  87 ;  People  ex  rel, 
Wilson  V.  Knol%  45  A,  D.  537.) 

The  fact  that  it  may  result  in  "  covering  in  "  an  incumbent  does 
not  make  a  reclassification  violative  of  section  14  of  the  Civil 
Service  Law,  for  a  man  who  is  performing  certain  duties  is  not 
"^  appointed,"  "employed,''  "assigned,"  or  "transferred"  to  that 
y>r)^ition  by  the  act  of  the  commission  in  reclassifying  it.  The 
r'ononission  does  not  have  to  wait,  before  classifying  a  position  in 
the  competitive  class,  until  some  incumbent  has  been  in  that  posi- 
t  irn  for  three  years.  If  it  were  so,  the  head  of  a  department  could 
defeat   the   power  of  the  commission  by  changing  his   exempt 
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employees  around  every  two  and  a  half  years.  On  the  other  hand, 
the  commission  has  no  power  of  removal  over  a  man,  appointed 
when  his  position  was  exempt  —  and  a  reclassification  cannot 
effect  a  removal. 

The  commission  has  undoubted  power  to  reclassify  a  position 
(except  as  limited  by  law),  regardless  of  whether  the  incumbent 
has  held  it  for  a  day  or  a  decade,  and  the  fact  that  a  reclassification 
may  (as  a  practical  matter)  protect  an  incumbent  against  an 
independing  political  change,  does  not  limit  the  conmiission's 
power.  It  may,  of  course,  affect  the  commission's  discretion  in 
the  matter  —  for  there  can  be  political  abuses  in  changes  from 
exempt  to  competitive  class  as  well  as  in  changes  from  competitive 
to  exempt.  But  the  discretion  of  the  Civil  Service  Commission  to 
reclassify  is  certainly  not  limited  by  section  14  of  the  Civil  Serv- 
ice Law,  nor  by  the  length  of  service  of  the  incumbent  of  any 
position. 

Dated,  October  18,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oenerdl. 
To  The  State  Civil  Service  Commission,  Albarvy,  N.  Y. 


General  Business  Law,  Sbotion  32  —  Honorably  Disohabobd  Vbubrans. 
Residents  of  the  State  who  were  enrolled  as  members  of  military, 
naval  or  marine  organizations  during  the  Civil  War,  the  Spanish- 
American  W"ar  or  the  World  War,  or  who  served  over  seas  and  who 
received  discharge  other  than  dishonorable  discharge,  are  entitled  to 
peddlers'  license. 

Inquiby. 
What  are  the  qualifications  to  entitle  a  man  to  a  license  to 
peddle  under  §  32  of  the  General  Business  Law  as  amended  by 
Laws  of  1919,  chapter  42? 

QpimoN. 
Section  32  of  the  General  Business  Law  as  amended  by  Laws 
of  1919,  chapter  42,  provides: 

"  Every  honorably  discharged  soldier,  sailor  or  marine 
of  the  military  or  naval  service  of  the  United  States,  who  is  a 
resident  of  this  State  and  a  veteran  of  the  late  rebellion,  or 
of  the  Spanish-American  war,  or  who  shall  have  ser\^ed 
beyond  sea,  shall  have  the  right  to  hawk,  peddle,  vend  and  sell 
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by  auction  his  own  goods,  wares  or  merchandise  or  solicit 
trade  within  this  State,  by  procuring  a  license  for  that  pur- 
pose to  be  issued  as  herein  provided." 

and  goes  on  to  provide  the  method  of  issuance  of  the  license. 
There  seems  to  be  some  room  for  argument  as  to  just  what  the 
Legislature  meant  when  it  referred  to  "honorably  discharged 
soldiers,  etc"  and  also  when  it  referred  to  "a  veteran."  I  do 
not  think  that  the  Legislature  used  either  of  these  phrases  in  its 
narrow  sense.  While  in  the  army  a  distinction  is  made  between 
an  honorable  discharge  issued  to  one  who  has  served  a  full  term 
of  enlistment  with  credit,  and  an  ordinary  discharge  under 
honorable  conditions,  which  may  be  issued  to  a  man  who  is  dis- 
charged by  reason  of  physical  disability  not  incurred  in  the  line 
of  duty,  I  do  not  think  that  the  Legislature  intended  to  exclude 
a  man  holding  the  latter  kind  of  discharge.  I  believe  it  was  the 
intent  of  the  Legislature  to  grant  the  peddler's  license  to  all 
veterans  who  were  discharged,  except  those  who  were  discharged 
dishonorably.  In  other  words,  I  believe  that  any  discharge, 
except  a  dishonorable  discharge,  should  be  accepted  by  the  County 
Clerks  under  §  32  of  the  (General  Business  Law. 

The  word  "veteran,"  according  to  some  definitions  is 
restricted  to  those  who  have  actually  been  upon  the  firing  line, 
but  it  is  perfectly  clear  in  my  mind  that  the  Legislature  never 
intended  to  restrict  the  peddler^s  license  to  those  who  had  actually 
smelled  powder,  for  the  whole  attitude  of  the  Legislature  since 
the  beginning  of  the  war  has  been  to  honor  equally  the  soldiers 
who  were  sent  across  to  France  and  those  who  were  ready  to  go 
but  were  not  sent. 

I  therefore  believe  that  any  resident  of  the  State  who  was 
actually  enrolled  as  a  member  of  an  army,  navy  or  marine  organiza- 
tion and  who  was  discharged  otherwise  than  dishonorably  during 
the  Civil  War,  the  Spanish-American  War  or  the  World  War,  or 
who  served  beyond  seas,  is  entitled  to  a  license  provided  for  by 
§  32  of  the  General  Business  Law. 

Dated,  October  18,  1920. 

CHARLES  D.  NEWTOiN, 

A  ttomey-  General, 
To  Hon.  William  E.  Kelly,  County  Clerk,  Brooklyn,  N.  Y. 
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MiLiTAEY  Law,  SBonoN  246,  as  Amended  by  Laws  1920,  Chapter  630. 

A  State  oflScer  or  employee  who  had  been  in  the  State  service  for  at 
least  one  year  immediately  prior  to  entering  militaTy  service  is  entitled 
to  the  rights  and  privileges  conferred  by  section  245  of  the  Military  Law, 
regardless  of  the  fact  that  he  may  have  been  transrferred  from  one  depart- 
ment to  another  within  a  year  prior  to  entering  military  service. 

Inquiry. 
A  certain  State  employee  entered  the  service  of  the  State  as  a 
lodraan  in  the  State  Engineer's  Department  in  October  1913,  was 
appointed  leveler  in  the  Highway  Department  in  April  1914, 
and  was  appointed  a  junior  engineer  in  the  Public  Service  Com- 
mission on  January  2,  1918.  He  entered  military  service  on 
May  15,  1918.  His  service  as  a  State  employee  in  one  or  another 
of  the  positions  mentioned  above  was  continuous  from  October 
1913  until  he  entered  the  army.  He  joined  the  army  without  the 
Govemor^s  consent  and  was  later  honorably  discharged.  Is  he 
entitled  to  be  paid  the  difference  between  his  State  compensation 
and  his  military  compensation  for  the  period  of  his  military 
service,  under  the  provisions  of  §  245  of  the  Military  Law? 

Opinion 
Section  245  of  the  Military  Law  provides  for  certain  protection 
and  rights  to  employees  of  the  State  of  New  York  entering  the 
Federal  military  service  under  stated  conditions.  As  originally 
passed,  in  order  to  be  entitled  to  the  protection  of  this  section, 
the  employee  must  have. been  in  the  mUitary  service  or  have  been 
obligated  to  join  it  prior  to  the  passage  of  the  chapter,  (L.  1917, 
ch.  435)  or  must  have  been  a  member  of  the  national  guard  or 
naval  militia,  must  have  procured  the  consent  of  the  Governor 
before  enlistment,  or  must  have  been  drafted.  State  employees 
voluntarily  joining  the  army  after  the  passage  of  chapter  435  of 
the  Laws  of  1917,  without  the  Governor's  consent,  were  not 
entitled  to  the  benefits  of  §  245  of  the  Military  Law  until  that 
act  was  amended  by  the  passage  of  chapter  630  of  the  Laws  of 
1920,  which  added  a  new  subdivision  8  to  the  section  and  made  an 
appropriation.     Subdivision  8  of  §  245,  as  so  added,  provides: 

"An  officer  or  employee  of  the  State  who  entered  the 
Federal  militaiy,  naval  or  marine  service  subsequent  to  April 
sixth,  nineteen  hundred  and  seventeen  without  the  consent 
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cf  the  Governor  as  required  by  this  section  or  by  chapter 
four  hundred  and  thirty-five  of  the  Laws  of  nineteen  hundred 
and  seventeen,  and  who  at  the  time  of  such  entrance  shall 
have  served  as  such  State  oflSjcer  or  employee  for  the  period 
of  at  least  one  year  immediately  prior  thereto  and  who  shall 
have  been  honorably  discharged  from  such  service,  shall  be 
entitled  to  the  rights  and  privileges  conferred  by  this  section 
in  the  same  manner  and  to  the  same  extent  as  though  he  had 
procured  the  consent  of  the  Governor  to  enter  the  Federal 
service  and  shall  be  paid  such  part  of  the  salary  or  com- 
pensation which  he  would  have  received  as  such  oflSeer  or 
employee  in  excess  of  the  compensation  paid  to  him  for  the 
performance  of  his  duty  in  the  military,  naval  or  marine 
service  described  in  this  section,  notwithstanding  his  failure 
to  procure  such  consent  of  the  Governor." 

The  question  is  raised  whether  a  State  employee  who  had  not 
berved  a  full  year  in  the  position  he  held  at  the  time  of  his 
enlistment  should  be  given  the  benefits  of  this  section.  In  the 
eondition  imposed  in  the  section  that  he  "  shall  have  served  as 
smh  State  officer  or  employee  for  the  period  of  at  least  one  year 
immediately  prior  thereto  "  if  the  adjective  *'  such  "  was  intended 
to  restrict  the  application  in  the  section  to  persons  who  had  been 
in  the  exact  position  held  for  a  year  it  would  produce  a  situation 
of  absurdity  and  I  think  it  is  clear  that  the  Legislature  did  not 
intend  any  such  interpretation.  A  man  who  had  served  the 
State  faithfully  for  twenty  years  in  the  same  Department  and 
who  had  received  a  promotion  with  a  change  of  title  within  a 
year  prior  to  enlistment  would  be  excluded  from  the  benefits  of 
tho  section,  if  such  an  interpretation  were  given  to  the  statute. 
In  my  opinion  the  adjective  "  such  "  was  used  with  reference  to 
the  State  rather  than  with  reference  to  the  office  or  employment, 
and  I  believe  that  any  man  who  was  continuously  in  the  employ 
of  the  State  for  a  year  prior  to  enlistment,  is  entitled  to  the 
benefits  of  this  section  (if  othenvisc  qualified)  even  though  he 
may  have  had  within  the  year  (1)  a  change  of  salary,  (2)  a 
change  of  title,  (3)  a  transfer  from  one  department  to  another 
under  §  16  of  the  Civil  Service  Law,  or   (4)   an  appointment 
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from  a  competitive  list  to  a  position  different  from  the  one  he 
was  holding  prior  to  the  appointment,  so  long  as  there  was  no 
gap  in  his  employment  hj  the  State. 

In  the  case  presented  in  the  inquiry,  the  employee  waa  con- 
tinuously in  State  service  from  October  1913  until  his  enlistment 
in  May  1»18.  He  was  in  the  Highway  Department  from  April, 
1914  until  January  2, 1&18,  at  which  time  he  accepted  an  appoint- 
ment in  the  Public  Service  Commission.  If  he  had  remained  in 
the  Highway  Department  there  would  be  no  possible  question  of 
his  right  to  the  benefits  of  the  section,  and  I  cannot  see  any  logical 
reason  why  his  change  to  the  Public  Service  Commission,  without 
any  gap  in  his  service,  should  constitute  a  bar  to  his  rights* 

Dated  October  18,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-OeneraJ. 
To  Hon.  James  B.  WAiiKBB,  Secretary,  Public  Service  Commis- 
sion, 120  BroadivoAf,  New  TorJc  City. 


State  Finance  Law,  SixTnoN  37,  as  Amended  by  Chafceb  306  of  the  Laws 
OF  1919. 

It  was  the  intention  of  the  Legislature  that  a  fund,  not  exceeding 
$20,000,  should  be  allowed  the  manufacturin^g  department  of  the  New 
York  State  Reformatory  at  Elmira  as  a  capital  fund  for  the  purchase 
of  raw  material,  machinery  and  other  necessary  ezjpenses  connected  with 
the  maintenance  and  operation  of  such  manufacturing  department,  and 
•all  net  balances  belonging  to  such  fund  in  excess  of  $20,000,  at  the  end 
of  the  fiscal  year,  should  be  paid  into  the  State  Treasury. 

Inquiby 
Does  subdivision  i  of  section  37  of  the  State  Finance  Law,  as 
amended  by  chapfter  306  of  the  Laws  of  1919,  permit  the  manu- 
facturing department  of  the  New  York  State  Reformatory  at 
Elmira  to  retain  all  sums  of  money  belonging  to  such  depart- 
ment up  to  $20,000,  which  have  been  accumulated  in  a  fund 
pursuant  to  the  provisions  of  such  act,  or  is  such  manufacturing 
department  compelled  to  turn  into  the  treasury  of  the  State  all 
excess  of  gross  receipts  over  $20,000,  regardless  of  the  fact  that 
such  payment  would  create  a  large  deficit  in  such  manufacturing 
department  funds? 
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OpnaoN 
Prior  to  an  amendment  nkade  by  chapter  306  of  the  Laws  of 
1919  to  section  37  of  the  State  Finance  Law,  every  State  officer, 
employee,  board,  department  or  commission  receiving  money  for 
or  on  behalf  of  the  State,  from  fees,  penalties,  costs,  fines,  sales 
of  property  or  otherwise,  were  required  to  pay  the  same  to  the 
State  Treasurer  on  the  5th  day  of  the  following  month  after  the 
receipt  thereof,  and  at  the  same  time  file  with  the  State  Comp- 
troller a  detailed,  verified  statement  of  such  receipts.  It  was 
further  provided  that  the  section  should 

^^  not  apply  to  the  manufacturing  fund  of  the  state  prisons 
known  as  the  capital  fund,  nor  to  the  receipts  of  the 
manufacturing  departments  of  the  state  hospitals  for  the 
insane,  nor  to  the  convict  deposit  and  miscellaneous  earning 
fund  of  the  state  prisons,  nor  to  the  {working  capital  fund  of 
the  state  commission  for  the  blind,  nor  to  money  received 
by  such  commission  by  gift  or  bequest,  nor  to  the  capital 
fund  of  the  state  reservation  at  Saratoga  l^prings." 

It  will  be  noted  that  there  is  no  specific  exception  as  to  moneys 
received  from  the  manufacturing  department  of  the  State  reforma- 
tories. I  do  not  find  that  the  Attomey^eneral  or  any  court  has 
^ver  construed  the  term  "manufacturing  fund  of  the  state 
prisons  "  as  used  in  section  37  previous  to  its  last  amendment  to 
be  applicable  to  the  State  reformatories,  but  still  they  are 
"  prisons "  within  the  meaning  and  ordinary  acceptance  of  the 
term. 

"  Prison :  A  public  building  for  the  confinement  or  safe 
custody  of  persons,  whether  as  a  punishment  imposed  by 
the  law  or  otherwise  in  the  course  of  the  administration  of 
justice."    Black  Law  Dictionary  and  cases  cited. 

If  such  place  of  confinment  is  owned  and  supervised  by  the 
State  it  jComes  pretty  dose  to  being  a  State  prison  whether  it  is 
so  classified  or  not.  However,  the  reformatories  are  not  named 
in  section  70  of  the  Prison  Law  which  specifies  the  names  and 
locations  of  State  prisons,  and  it  is  not  necessary  at  this  time  to 
enter  upon  a  discussion  of  the  subject  whether  the  term  "manu- 
facturing fund  of  state  prisons"  could  be  construed  to  apply  to 
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such  reformatories  or  not  as  the  present  inquiry  relates  solely 
to  an  interpretation  of  section  37  of  the  State  Finance  Law  as 
amended  by  chapter  306  of  the  Laws  of  1919. 

Such  section,  so  far  as  it  is  necessary  to  consider  its  provisions 
in  this  opinion,  reads  as  follows: 

"  1.  After  this  section  as  amended  takes  effect  every  state 
officer,  empoyee,  department,  institution,  commission,  board 
or  other  agency  of  the  state  receiving  money  for  or  on  behalf 
of  the  state  from  fees,  penalties,  forfeitures,  costs,  fines, 
refunds,  reimbursements,  sales  of  property  or  otherwise,  shall 
on  the  fifth  day  of  each  month  pay  to  the  state  treasurer  all 
such  moneys  received  during  the  preceding  month  accom- 
panied by  a  detailed,  verified  statement  thereof  and  on  the 
same  day  file  a  duplicate  of  such  detailed,  verified  statement 
with  the  comptroller,  who  shall  keep  an  account  of  such 
moneys  in  his  office. 

2.  There  are  excepted  from  payment  to  the  state  treasurer 

as  provided  by  subdivision  one  of  this  section  the  following: 
*****  *** 

i.  The  receipts  of  the  manufacturing  department  of  the 
New  York  State  Eeformatory  at  ELmira,  except  as  to  any 
excess  of  such  receipts  for  any  fiscal  years  over  and  above 
the  sum  of  twenty  thousand  dollars  and  any  liabilities  due 
and  payable  therefrom. 

As  to  each  of  the  funds  so  exempted  by  this  subdivision, 
the  custodian  or  custodians  thereof  shall  file  with  the  comp- 
troller between  the  first  and  fifteenth  days  of  each  month,  a 
detailed,  verified  statement  of  the  receipts  and  expenditures 
thereof  for  the  preceding  month,  or  at  such  other  times  and 
for  such  other  periods  as  the  comptroller  may  designate  or 

prescribe. 

*****  *** 

4.  Every  state  officer,  employee,  department,  institution, 
commission,  board,  school,  and  every  oflScer,  employee,  depart- 
ment, institution,  commission,  board  and  school  of  a  mu- 
nicipal subdivision  of  the  state,  and  every  indi^vidual,  associa- 
tion, copartnership  or  corporation  not  otherwise  specified 
in  this  section  who  receives  or  keeps  account  of  moneys  of 
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the  state  or  of  any  department  or  agency  thereof,  or  moneys 

in  which  the  state  has  an  interest  direct  or  indirect,  other 

than  moneys  appropriated  by  law  and  moneys  not  required 

under  existing  laws  to  be  paid  into  the  state  treasury,  shall 

l)etwcen  the  first  and  fifteenth  days  of  each  month  file  with 

the  comptroller  a  detailed,  verified  statement  of  the  receipts 

and  the  expenditures  of  such  moneys  for  the  preceding  month, 

and  at  such  other  times  and  for  such  other  periods  as  the 

comptroller  may  designate  or  prescribe. 

5.  Every  person  or  agency  authorized  by  law  to  receive 

moneys  of  the  state  or  of  any  agency  thereof  shall  render  to 

the  comptroller  a  report  at  such  time  or  times  as  he  may 

require,  whether  or  not  any  such  moneys  have  been  received 

or  expended. 

^  *  *  *  *  *  *  * 

7.  This  section,  as  amended,  shall  be  deemed  to  supersedq 
any  other  provision  of  this  chapter  or  of  any  other  general 
or  special  law  inconsistent  therewith." 

While  the  phraseology  of  subdivision  i  is  not  as  clear  as  it 
might  have  been  written,  I  think  the  intent  of  the  Legislature 
is  quite  manifest.  I  think  it  is  apparent  that  such  subdivision 
was  intended  to  permit  the  manufacturing  department  of  the 
Reformatory  at  Elmira  to  retain  all  money  belonging  to  such 
fund  up  to  $20,000,  at  the  end  of  the  year,  and  if  there  is  or 
should  be  an  excess  of  such  sum  of  $20,000  it  should  be  paid 
over  to  the  State  Treasurer.  The  department  is  required  to  render 
an  itemized  statement  to  the  Comptroller  on  the  15th  day  of  each 
month,  and  at  any  other  time  when  he  may  require  it,  but  the 
payment  of  any  excess  is  not  required  except  at  the  end  of  a  fiscal 
year  (sub.  i).  To  hold  otherwise  might  either  completely  nullify 
the  purposes  of  the  act,  or  at  least  cripple  the  department  in  its 
activities.  This  is  best  illustrated  by  the  statement  of  actual 
figures  made  by  the  Fiscal  Supervisor  in  his  letter  presenting  the 
^2^lbjcct  for  my  consideration,  which  reads  as  follows: 

"The  Legislature   of   1919  made  an   initial 

appropriation  of   $16,200  00 

The  institution  received  from  sales  etc 28,241  14 

Total  receipts $44,441  14 
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The     institution     expended     for     materialsy 

machinery  etc.,  from  this $34,596  55 


Leaving  balance  on  hand  July  1 $9,844  59 

"This  is  a  small  amount  and  hardly  suflScient  to  carry 
on  the  manufacturing  plant  at  Elmira  without  an  additional 
appropriation. 

"It  is  now  intimated  that  the  language  of  chapter  306 
of  the  laws  of  1919  requires  the  refund  to  the  State  Treasury 
of  the  sum  of  $8,241.14  (excess  of  receipts  of  $28,241.14 
over  $20,000). 

"This  refund,  if  made,  will  leave  only  $1,603.45  in  the 
so-called  Capital  Fund  and  ftven  with  the  additional  appro- 
priation of  $9,000  by  the  Legislature  of  1920  will  be  insuf- 
ficient to  properly  carry  on  the  manufacturing  industry  at 
Elmira." 

It  might  happen  at  the  end  of  any  year  that  the  gross  receipts 
would  be  more  than  double  the  capital  sum  of  $20,000,  and  if 
such  excess  of  $20,000  or  more  should  be  taken  from  the  balance 
that  might  be  on,  hand  at  the  end  of  the  year  it  might  wholly  wipe 
out  the  capital  sum  or  so  deplete  it  that  the  department  would 
be  very  materially  curtailed  in  its  work  or  rendered  incapable  of 
continuing  it  without  additional  appropriations  from  the  State. 
This  clearly  was  not  the  intention  of  the  Legislature.  If  the 
words  "  net  receipts  "  had  been  used  in  the  subsection  instead  of 
"  such  receipts  "  there  would  have  been  no  misunderstanding  as  to 
the  meaning,  for  it  is  certain  that  the  Legislature  did  not  intend 
that  there  should  be  no  account  taken  of  expenditures  from  such 
funds  in  the  ascertainment  of  the  amount  to  be  turned  into  the 
treasury.  And,  again,  it  is] suggested  by  the  Fiscal  Supervisor 
that  the  words  "  such  receipts "  should  be  construed  to  read  "  the 
capital  fund,"  as  he  argues  that  it  was  sought  in  the  drifting  of 
the  bill  "  to  establish  a  so-called  capital  fund,  a  sort  of  revolving 
fund  limited  in  its  maximum  to  $20,000."  I  think  there  is  no 
doubt  but  that  was  just  the  purpose  of  the  act,  and  that  purpose 
should  not  be  defeated  by  an  apparent  ambiguity  in  the  language 
employed  in  the  bill. 
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'^A  sitJrict  and  literal  inrterpTetatiion  is  uot  always  to  be 
adhered  t<v  aiui  where  a  case  is  brau^t  within  the  inteAtion 
of  the  makers  of  the  statute^  it  ia  within  the  statute,  although 
by  a  technical  interpretation  it  is  not  within  its  Letter.  It 
is  the  spirit  and  purpose  of  a  atatute  which  are  to  be  regarded 
in  its  iziterpretaiion;  and  if  these  find  fair  expression  in  the 
statute,  it  should  be  so  eonatraed  afi  to  carry  out  the  legisla- 
tive intent,  cTen  although  such  eomstrueticHBi  is  contrary  to 
the  lilei-ftl  meaninig  of  some  provisi(ms  of  the  statute.  A 
reasonable  construction  should  be  adopted  in  all  cases  where 
there  is  a  doubt  or  uncertain;ty  in  r^ard  to  the  intention  of 
the  lawmakers.  These  general  rules  are  upheld  by  numerous 
authorities." 

Spencer  v.  Myers,  150  'N,  Y.  275. 
People  ex  rel.  Wood  v.  Lacomhe,  99  'N.  Y.  43. 

The  intent  of  the  Legislature  is  the  lobject  of  all  constmetion 
and  inconsistencies  in  the  statutes  are  to  be  harmonized,  even 
though  words  are  to  be  disregarded  and  their  literal  or  iisual 
meaning  ignored  if  thereby  the  intent  can  be  arrived  at. 

People  ex  rel.  Grass  v.  Ililliard,  85  A.  U.  507. 
Ilayclen  v.  Pierce,  144  N.  Y.  512-516. 

"  This  result  would  doubtless  follow  from  a  literal  reading 
of  the  section,  but  we  think  that  such  was  not  the  intention 
of  the  legislature." 

Id.  144  X.  Y.  516. 

People  V.  Davenport,  91  JS^.  Y.  574-583. 

A  thing  which  is  within  the  letter  of  the  statute  is  not  within 
the  statute  unless  it  be  within  the  intention  oi  the  makers  of  the 
statute. 

Donohue  v.  Kooskan,  91  A.  D.  602. 

Toplmin  V.  Intemrhan  Si.  B.  Co.,  96  A.  D.  323. 

McUier  of  Bd.  of  Rapid  R.  R,  Comrs.,  128  A.  D.  112. 

Without  multiplying  authorities,  I  am  of  the  opinion  that  only 
the  net  balance,  over  and  above  the  $20,000  which  is  authorized 
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as  a  capital  sum,  if  there  is  an  exceas  in  such  funds  after  the 
deduction  of  all  expenditures  and  the  payment  of  all|"liabilitieB 
due  and  payable  therefrom,"  should  be  paid  over  to  the  State 
Treasurer.  , 

This  opinion  only  applies  to  the  condition  of  the  funds  of  the 
manufacturing  department  of  the  Reformatory  at  Elmira  during 
the  fiscal  years  1|&19  and  1920,  as  future  appropriations  and  man- 
agement will  be  controlled  by  section  21  of  article  III  of  the 
Constitution,  and  under  a  ruling  of  this  department  made  in  1917, 
(Report  of  Attorney-General,  1917,  page  175),  it  will  be  neces- 
sary to  have  an  appropriation  of  a  sufficient  amount  made  to  meet 
the  requirements  of  the  funds  for  the  fiscal  year  commencing 
July  1,  1921,  as  no  money  can  be  paid  out  of  such  funds  except 
in  pursuance  of  an  appropriation  unless  the  payments  are  made 
within  two  years  next  after  the  passage  of  such  appropriation. 
The  appropriation  in  1921  should  include  any  net  balance  of  the 
funds  which  may  remain  at  the  end  of  this  fiscal  year,  as  nearly 
as  such  balance  can  be  estimated  which  of  course  will  be  a  re-appro- 
priation, and  an  additional  amount  appropriated,  which,  together 
with  the  amount  re-appropriated  will  total  the  sum  of  $20,000, 

November  30,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-OeneroL 
To  Hon.  Frank  R.  Utter,  Fiscal  Supervisor,  ATbawy,  N.  F. 


CoNSTiTUTroN,  Abtiolb  Vin,  Sbctton  9  —  Laws  1920,  Chapter  901 — Ai>- 
VANCEMEI9T  To  Amekican  Seambn's  Friend  Societt. 

The  advancement  of  moneys  under  chapter  901  of  the  Laws  of  1920 
to  the  American  8eamen*8  Friend  Society  will  not  be  violative  of  the 
provisions  of  the  Constitution,  article  VIII,  section  9,  if  made  in  accord- 
ance with  the  terms  of  chapter  173  of  the  Laws  of  1840  and  chapter  37 
of  the  Laws  of  1845. 

Inquiry 
Do  the  provisions  of  section  9  of  article  VIII  of  the  State  Con- 
stitution prohibit  the  advancement  of  moneys  by  the  Comptroller 
to  the  American  Seamen^s  Friend  Society  under  the  terms  of 
chapter  901  of  the  Laws  of  1920. 
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Opinion 

In  the  early  years  of  the  last  century  the  State  of  New  York 
maintained  on  Staten  Island  an  institution  known  as  "  The 
Marine  Hospital.'^  For  the  purpose  of  maintaining  this  hospital 
certain  taxes  or  tolls  were  levied  which  were  designated  "  hospital 
moneys."  Under  the  provisions  of  title  4  of  chapter  14  of  part  I 
of  the  Eevised  Statutes  of  1828  the  rates  of  tolls  on  passengers 
and  crews  of  vessels  entering  the  Port  of  New  York  were  fixed 
and  the  duty  of  collecting  them  was  imposed  upon  the  Health 
Commissioner.  The  moneys  received  were  appropriated  to  the 
use  of  the  Marine  Hospital.  It  was  provided  that  the  excess  of 
such  moneys  over  the  expenses  of  the  hospital  and  the  salaries 
and  fees  of  officers,  was  to  be  turned  over  entirely  to  the  Society 
for  the  Refoi-mation  of  Juvenile  Delinquents  of  the  City  of  New 
York.  Apparently  by  the  year  1829  the  moneys  collected  were 
running  in  excees  of  the  needs  of  the  hospital  and  the  society, 
for  by  chapter  302  of  the  Laws  of  1829  the  distribution  of  the 
moneys  was  changed  so  that  after  paying  the  expenses  of  the  hos- 
pital, etc.,  $8,000  of  the  surplus  was  payable  to  the  society  and 
the  balance  went  into  the  hands  of  the  Comptroller  to  constitute 
"  The  Mariners'  Fund." 

The  purpose  of  the  tax  in  the  fii-st  instance  was  to  maintain  a 
hospital  for  mariners;  the  surplus  afterwards  was  made  payable 
to  the  Society  for  the  Eeformation  of  Juvenile  Delinquents,  but 
when  there  was  more  than  enough  to  pay  $8,000  to  the  society, 
the  balance  went  into  a  mariners'  fund,  the  purpose  of  which  was 
to  aid  the  sailor  man  in  our  port.  Ships  were  taxed  for  the 
benefit  of  sailors. 

When  the  Mariners'  Fund  had  accumulated  $10,000,  chapter 
173  of  the  Laws  of  1840  was  passed  directing  the  Comptroller  to 
loan  the  moneys  in  the  treasury  belonging  to  such  fund  not  exceed- 
ing $10,000  to  the  trustees  of  the  American  Seamen's  Friend 
Society  for  the  purpose  of  erecting  a  suitable  building  for  the 
boarding  and  accommodation  of  seamen  in  the  city  of  New  York, 
the  loan  to  be  secured  by  mortgage  and  to  be  re-payable  in  five 
years  without  interest  "  if  required."  In  1841  the  money  wafl 
90  loaned  and  a  mortgage  upon  the  property  of  the  American 
Seamen's  Friend  Society  in  Cherry  Street  in  New  York  city  was 
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given  to  the  Comptroller.  In  1845,  before  the  maturity  of  said 
loan,  the*  LegisMnre  passed  chapter  37  of  the  Laws  of  1845, 
authorizing  the  trustees  of  the  society  to  wtain,,  witlMut  injfcer- 
est,  the  loan  made  m  1841  "  so  hmg  as  the  tnisteeB  ahali  faith- 
fully use  and  atpf%  the  same  to  promote  the  beaevoleiit  objects 
of  the  Sailbrs?  Qome;"  The  only  difference  betweon  this  kan  so 
extoaded  into  pwpetuity  and-  an  outright  gift,  was  that  should  die 
society  wind  up  it&  affairs,  the  monevs  would  be  re-p«yable  t<> 
the  State  instead  of  being  divisible  among  the  members  of  the 
corporatio©.  But  tiie  intent  of  the  Legislature  to  allow  the  societs- 
to  hare  the  money  in  perpetuity  so  long  as  it  continued  to  main- 
tain a  Sailors^  Home,  is  umniBtakable. 

All  this  took  pfeee  before  the  Constitution  contained  any  })ro- 
vision  forbidding' the  giving  or  loaning  of  the  credit  or  money 
of  the  State  in  aid  of  any  society,  corporation,  or  private  undei*- 
taking.  The  proviigion  of  section  9  of  article  VIII  of  our  present 
Constitution  first  appeared  ae  section  9  of  article  VII  of  the 
Constitution  of  1846,  and  there  was  nothing  like  it  in  die  Con- 
stitution of  1821  or  that  of  1777. 

This  money  wsb^  raised  by  taxation  of  ships  for  the  beueilt  of 
sailors  and  the  Legislature  loaned  it  in  perpetuity  for  the  bene- 
fit of  sailors  at  a*  time  when  the  Constitution  did  not  prevent  any 
such  loan.  The  loan  continued  until  190^3  when  the  city  of  New 
York  took  over  tke  Cherry  Street  piopearty  &r  an  ajq>w>ach  to  a 
bridge  across  the  East  KSver.  The  City  might  have  condemned 
the  property  and*  the  State's  mortgage  intereat  therciji  and  tlk^re 
is  no  question  in  my  mind  that  the  Seamen's  Friend  Soeiaty  w^ould 
have  been  entitled  to  take  the  moneys  receivad  fix>m  tlie  Cit;^- 
and  apply  them'  tc^building  a  new  sailors'  hoaie  without  repaying 
the  loan  to  the  Steote.  But  in  order  to  expedite  miitt^ps  anil 
simplify  the  procedure,  the  society  made  a  deed  to  the  city  whidi 
paid  an  agreed'  priee  for  the  land,  out  of  which  price  the-  Stale's 
loan  was  repaid  to  the  Comptroller  and  the  mortgage  satisfied, 
thug  giving  the  city  a  cl<Mir  title.  At  the  time  of  repaying  the 
loan  an  agreement  was  made  between  the  Seamen's  Fri^ui 
Society  and  Wa&an  L.  Miller  as  GamptroHe«r  of  the  State,  which 
recited  the  acts  of  1840-  and  184o  and  the  reaaons  for  making  the 
repayment   at   the   time^    and   finished   by   providing:      **  It    is 
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-understood  amd  agreed  *  *  *  that  said  buol  of  $10,000  ahaJU. 
'be  paid  to  the  State  Tiiettiiii'er  aiid  said  mortage  duly  satisfied 
of  reeord  in  the  usual  may  hut  without  prej^udice,  however,  to 
any  claim  said  aoeiety  may  ha^e  or  i^)iplication  it  may  make 
to  have  said  loan  ccaitmued  or  reiuswed  without  interest  in  the 
same  zftaaaater  as  is  ^ovided  is.  said  acts  on  ite  being  secured  by 
i3a0i!>tgage  to  the  satkfactioii  of  the  Compizolbr." 

Tihe  society  psroeeeded  to  find  another  she  ior  a  isailors'  home 
and  opened  the  West  Btareet  institution  in  1908.  In  pursuance 
of  its  understanding,  the  society  applied  to  the  L^:iBi»tui?e  in 
1920  and  chapter  901  was  passed  reciting  briefly  the  history  of  the 
transaction  and  appropriating  $10,'000  out  of  the  treasury  for  the 
Amearican  Seaniezi's  Friend  Society. 

The  question  is  now  raised  as  to  the  validity  of  this  last  ap- 
propriation, in  view  of  the  provisions  of  the  present  constitution, 
section  9  of  Article  VIII  of  which  provides :  "  Neither  the  credit 
nor  the  money  of  the  state  shall  be  given  or  loaned  to  or  in  aid 
of  any  aBsoc»ati««,  eorpcfation  orpriTate  uiuiertakhig.    *    *    */' 

The  Constitutions  of  1846  and  1894  did  not  impair  the  contract 
bet«r€»Q  the  State  imd  the  Seamen's  Friend  Society,  and  the  loan 
was  perfectly  valid  in  19t>3  at  the  time  the  city  condemned  the 
so<riety '^  property.  The  Sta*e  at  that  time  h»4  «9  right  to  demand 
the  repayment  of  the  money,  but  the  exercise  of  the  power  of 
enrinent  domain  granted  to  the  city  by  the  State  necessitated  a 
change  in  the  location  of  the  society's  building,  and  in  order  to 
facilitate  the  procedure  the  society  made  voluntary  conveyance  and 
cleared  up  the  title  by  repaying  the  loan,  but  it  tooTc  care  to  notify 
the  State  at  the  time  that  this  repayment  was  ;not  an  absolute 
repayment  but  only  a  conditional  one  and  it  in  effect  reserved 
the  right  to  have  the  loan  renewed  and  continued  when  it  i^hould 
find  a  new  site  for  the  sailors'  home.  In  my  opinion  the  removal 
and  ooBtinuanoe  of  this  knan  uAder  the  legiaktrve  act  of  1920,  a 
loon  which  in  itself  was  perfectly  valid,  is  a  iidolation  of  neither 
the  letter  nor  the  sfnrit  of  th^  Constirtution,  piKmded  the  loan  be 
renewed  on  the  saaane  conditions  and  terms  aa  &e  original  loan 
had  attached  to  it. 

If  the  Seamen's  Friend  Society  will  execute  a  mortgage  "to 
the  saiti^f  action  of  the  Comptretier  "  I  believe  it  antitled  to : 


Digitized  by  VjOOQIC 


198  Opinions  of  the  Attorxey-Genebal 

the  money  from  the  treasury  as  a  renewal  of  the  old  loan.  The 
act  of  1920  does  not  mention  any  mortgage  and  does  not  refer 
to  the  appropriation  as  a  loan  but  I  think  it  is  clear  that  the 
intention  of  the  Legislature  was  to  renew  the  situation  as  it 
existed  before  1903.  It  does  no  violence  to  the  statute  to  put 
such  a  construction  upon  it  and  as  this  is  the  only  construction 
which  would  be  constitutional  it  is  the  one  which  must  be  adopted, 
for  if  the  act  be  held  to  intend  to  give  the  money  outright  to 
the  society,  of  course  it  would  be  in  conflict  with  section  9  of 
article  VIII  of  the  Constitution. 
Dated  December  15,  1920. 

CHARLES  D.  NEWTOX. 

A  ttomey-General. 
To  Hon.  Eugene  M.  Tr-vvis,  State  Comptroller,  Albanij,  N.   Y. 


Civil  Service  Law,  AirncLE  IV  —  State  Employees'  RinTniaacENT  Srsisic  — 

CoMPENSAinON    OF   JUDOES   OF  THE   COUBT  OF   APPEALS. 

The  allowance  of  $3,700  per  annum,  paid  by  the  State  since  1898  to 
judges  of  the  Court  of  Appeals  in  lieu  of  all  expenses,  is  part  of  their 
"  compensation  "  within  the  meaning  of  that  word  as  used  in  article  IV 
of  the  Civil  Service  Law,  and  deductions  from  the  salaries  and  annuities 
and  pensions  paid  to  such  of  those  judges  as  join  the  State  Employees' 
Retirement  System,  sliould  be  computed  on  that  basis. 

Inquiey 
In  computing  deductions,  annuities  and .  pensions,  in  the  cases 
of  judges  of  the  Court  of  Appeals  who  join  the  State  Employees^ 
Retirement  System,  should  the  allowance  of  $3,700  per  annum 
paid  them  by  the  State  in  lieu  of  all  expenses  be  regarded  as 
*'  compensation  "  ? 

Opinion 
The  Court  of  Appeals  passed  on  an  exactly  similar  question  in 
1889,  in  a  case  where  the  judges  had  no  possible  interest  in  the 
determination,  and  held  that  an  allowance  paid  by  the  Stato  to 
justices  of  the  Supreme  Court  "  in  lieu  of  and  in  full  of  all  ex- 
penses now  allowed  by  law"  was  a  part  of  their  compensation 
within  the  meaning  of  a  constitutional  provision  (since  repealed) 
continuing,  under  certain  conditions,  the  compensation  of  justices 
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after  retirement  on  account  of  age.  (People  ex  rel.  Bockes  v. 
Wemple,  115  N".  Y.  302.)  The  opinion  of  the  court,  per  Judge 
Gray,  contains  this  language  (p.  309) : 

''This  language  is  substitutional  in  its  effect.  It  substi- 
tutes an  annual  grant  of  money  to  the  incumbent,  in  the  place 
of  an  allowance  for  expenses.  This,  I  think,  was  a  clear 
grant  of  pay,  or  compensation,  having  no  connection  with  the 
expenses  incurred  by  a  justice.  As  granted  by  this  act,  it 
became,  naturally  and  plainly,  as  much  a  part  of  the  com- 
pensation to  the  justice  as  though  his  salary,  eo  nomine,  had 
been  increased  to  compensate  him  further  for  what  his  office 
entailed  upon  him  in  the  way  of  duties  and  work.  Expenses 
or  no  expenses,  he  became  entitled  to  the  whole  of  the  $1,200. 
In  my  belief,  from  all  that  we  can  divine  from  language, 
and  by  reasoning  from  cause  to  effect,  the  intention  of  the 
legislature  was  to  make  a  permanent  addition  to  the  stated 
salary." 

The  allowance  of  $3,700  per  annum  to  judges  of  the  Court  of 
Appeals  was  fixed  by  the  deficiency  appropriation  bill  of  1898 
(chapter  606).  An  appropriation  of  the  necessary  moneys  was 
made  and  the  act  further  provided:  ^'And  annually  hereafter 
a  like  sum  shall  be  allowed  for  the  same  purpose  in  addition  to 
that  now  provided  by  law."  None  of  the  present  members  of  the 
court  were  members  in  1898,  so  there  is  no  question  of  whether 
the  payment  to  them  of  $3,700  in  lieu  of  expenses  constitutes  an 
increase  of  compensation  in  violation  of  section  9  of  article  X 
of  the  Constitution. 

In  my  opinion,  for  the  purposes  of  the  Emploj-ees'  Retirement 
System  both  in  making  deductions  from  compensation  of  members 
and  in  computing  aimuities  or  pensions  to  members,  the  com- 
pensation of  judges  of  the  Court  of  Appeals  should  be  regarded 
as  $13,700. 

Dated  December  20,  1920. 

CHARLES  D.  NEWTON, 

A  ttomey-Oenera  h 
ToHoK.  Eugene  M.  Travis,  State  Comptroller,  Albany,  N.  Y. 

January  7,  1920. 
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INO0M£  TAX  OnNIOMS 

Income  Tax  Letter  No.  13  —  PsmsiONs  <xf  Poucsmgn  ajis  Fuuehsn  Usm 
Greater  New  York  Charter. 

Pensiens  of  N«w  York  city  |M>lu*emen  amd  firenMtn  are  aot  esenpt  fron 
income  tax. 

Dear  Sik. — As  requested  orally  I  have  examiBed  the  qiiestion; 
Are  pensions  paid  to  pol4<3emeii  and  firemen  undjor  tke  Oreatei 
New  York  dbarter  exempt  from  the  inoome  tax?  (Tax  Law 
Art.  XVI.) 

The  pensions  paid  to  members  of  the  New  York  city  police  anc 
fire  departments  do  not  fall  within  the  rule  for  peneions  paid  tc 
teachers  in  that  city.  Under  the  section  of  the  New  York  chartei 
providing  for  teachers'  pensions,  those  pensdons  and  the  righti 
to  receive  them  are  specifically  exempted  frooa  any  State  oi 
municipal  tax.  (See  Income  Tax  Letter  No.  12.)  This  is  noi 
true  of  the  pensions  paid  out  of  the  police  pensicm  fund  (Greatei 
New  York  charter,  §§  351-357)  and  the  fire  departmemst  lelid 
fund  (§§  789^792).  The  sections  providing  for  pensions  to  fire 
men  make  no  provision  for  exemption  from  taxation  or  execution 
The  police  fund  and  pensions  paid  thereunder  are  exempted  und« 
section  352  of  the  charter  from  execvJtion,  While  this  has  tfe 
effect,  under  section  4,  paragraph  5  of  the  Tax  Law,  of  exemj^ing 
them  from  the  personal  property  tax,  I  do  not  tronsidwr  it  as 
exempting  them  from  the  income  tax,  for  the  following  reasons: 

Paragraph  5  of  section  4  of  the  Tax  Law  exempts  from  taxation 
"  all  property  exempt  by  law  from  execution,^'  but  that  provision 
was  not  passed  in  contemplation  of  the  income  tax,  which  was 
not  thought  of  for  many  years  later.  It  was  intended  to  operate 
with  respect  to  the  taxes  then  effective  or  contemplated.  Tht 
Income  Tax  Law  is  a  new  law,  made  part  of  the  consolidated  Tax 
Law  for  convenience,  but  really  an  entirely  diff«?ent  statute,  com^ 
plete  in  itself.  In  this  regard  it  is  like  the  other  special  tax  laws 
contained  in  articles  IX  to  XV  of  the  Tax  Law.  It  carries  it« 
own  exemptions  on  its  face  and  imposes  a  tax  on  the  *^  entire  nel 
income  as  herein  defined '^  of  every  resident  (Tax  Law,  §  351), 
and  in  defining  gross  income  (from  which  net  income  is  deter 
mined  by  the  allowance  of  deductions)  it  specifically  esduda 
enumerated  items  ''which  shall  be  exempt  from  taxation  undei 
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this  article''  (§  359,  par.  2).  Under  the  accepted  rules  of 
statutory  construction  I  do  not  think  that  the  general  exemptions 
in  the  general  act  affect  the  special  tax  imposed  by  a  subsequent 
act.  Even  if  we  should  regard  section  1  of  the  Tax  Law  as 
intended  to  operate  with  respect  to  subsequently  enacted  special 
taxes,  I  would  deem  it  repealed  pro  tanto  by  the  provisions  of 
article  XVI,  imposing  a  tax  on  the  *'  entire  aet  ijaeonae  as  herein 
defined/'  wliere  the  definitions  referred  to  specifically  enumerate 
the  items  exempted  and  by  implication  (nnder  tlie  rule  inclusio 
amiLs  est  excl%itsu>  alteriua)  exclude  from  exemption  all  items  not 
80  enumerated. 

It  follows  that  pensions  paid  to  polieemen  and  firemen  cannot 
be  claimed  to  be  exempt  from  the  income  tax  by  reason  of  any- 
thing contained  in  the  Greater  New  York  charter  or  in  section  4 
of  the  Tax  Law^  and  that  any  esa^aiption  from  the  income  tax 
must  be  found  in  the  Income  Tax  Low  itself. 

The  Income  Tax  Bureau  has  already  prepared  a  regulation  <m 
pensions  paid  from  pension  funds,  declaring  the  circumstaiiees 
imda*  which  they  should  be  regarded  as  taxaUe  and  those  under 
which  tfaey  should  be  considered  exempt.  I  think  that  the  pen- 
aians  paid  in  the  police  and  fire  departments  of  Now  York  city 
should  be  treated  in  aceordanee  with  that  r^olation. 
Yours  very  truly, 

CHARLES  D.  NEWTON, 

AUomey-General. 
By  JAMES  S.  Y.  IVINS, 

Depuiff. 
To  HoBT.  EuoiBKi  M.  T&A.VIS,  8i&ie  Comptroller,  Income  Tax 


At.bajty,  N.  Y.,  January  13,  1920. 
Income  Tax  Letteb  TXo.  14  —  Chbistmas  Presents  to  Employees. 

Chri«tKia8  grttuitiea  paid  by  members  of  New  York  Clearing  House 
throi]^  that  organization  to  its  employees  are  personal  service  com- 
pensation. 

Deab  Sir. —  As  requested  orally  I  have  considered  the  ques- 
tion:   Are  gratuities  given  by  the  New  York  Clearing  House 
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to  its  employees  at  Okristmas  time  to  be  regarded  ajs  income  to 
the  employees,  or  as  gifts  i 

I  think  that  ordinaiily  a  Christmas  present  to  an  employee 
partakes  more  of  the  nature  of  reward  for  faithful  service  — 
compensation  —  than  of  the  nanire  of  a  gift.  Of  course  the 
element  of  a  gift  that  it  is  voluntary,  i^  pi-esent,  but  can  we  say 
that  it  is  without  consideration,  jMst  or  present,  legal  or  moral  ? 

In  the  ease  of  a  corporation  organized  for  profit  to  its  stock- 
holders or  members,  the  making  of  gifts,  pure  and  simple,  would 
be  ctearly  ultra  vires  (except  contributions  to  war  charities  spe- 
cially authorized  by  statue)  and  any  gratuities  or  bonuses  to 
employees  are  justified  upon  the  gromid  that  they  ai^  in  con- 
sideration of  services,  past  or  expected. 

The  Xew  York  Clearing  House  is  an  association  of  banking 
institutions.  Those  memters  which  are  corporations  cannot 
make  gifts,  pure  and  simple.  They  contribute  their  proportion 
of  the  expenses  of  the  Clearing  House  on  the  theorv-  that  their 
membership  therein  is  necessary  as  a  part  of  their  business.  And 
the  only  basis  upon  which  they  can,  lawfully,  pay  their  share  of 
the  Christmas  gratuities,  is  that  it  is  a  part  of  their  business. 
Unquestionaibly  it  tends  to  improve  the  morale  of  the  employees, 
and  encourage  faithful  service.  It  is  good  business  to  pay  these 
bonuses  —  and  business,  not  generosity,  is  supposed  to  be  the 
motive  actuating  bank  directors.  Busino^ss  involves  the  tlieory 
of  a  quid  pro  que  (past,  present,  or  future)  and  that,  in  turn, 
excludes  tlie  possibility  of  regardinxr  the.^e  paymeiits  as  pure 
gifts.  They  must,  to  be  lawful^  be  bas(^d  upon  consideration. 
The  only  possible  consideration  is  scr\Toes,  past  or  future.  I 
cannot  avoid  the  conclusion  that  you  must  recrard  these  payments 
as  personal  service  compensation. 

Yours  very  truly, 

CHARLES  D.  XEWTOX, 

Attorney-General, 
By  JAMES  S.  Y.  IVINS, 

Deputy, 
To  Hon.  Eugene  M.  Travis,  Siate  Compfroller,  Income  Tax 

Bureau,  Albany,  N.  Y. 
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January  17,  1|920. 
Income  Tax  LEfriEB  No.  15  —  Bbonx  Vallbt  Seweb  Assesshento  Deduot- 

Assessments  levied  under  Bronx  Valley  Sewer  Act  are  deductible  us 
taxes  in  computing  net  income. 

Deab  Sir. —  I  acknowledge  receipt  of  your  inquiry  of  January 
12,  1919  with  respect  to  the  deductibility  under  section  360, 
paragraph  3  of  the  Income  Tax  Law  of  assessments  levied  under 
the  Bronx  Vall^  Sewer  Act  (L,  1906,  c.  646,  as  amended). 

I  have  had  occasion  to  examine,  at  the  instance  of  the  Armory 
Commission,  the  question  of  whether  these  assessments  should  be 
regarded  as  taxes  or  as  assessments  for  local  improvements,  for 
the  purpose  of  determining  whether  or  not  the  State  w-as  liable 
for  them,  when  aasessed  againat  armories.  My  conclusions  are 
set  forth  in  an  opinion  dated  October  7,  1919,  addressed  to  the 
Armory  (Commission,  to  which  you  are  referred. 

My  opinion  was  to  the  effect  that  these  assessments,  by  reason 
of  the  phraseology  of  the  statute  authorizing  them  and  the  long 
term  over  which  they  are  distributed,  must  be  regarded  as  taxes 
(from  which  the  State  is  exempted  by  Tux  Law,  section  4,  para- 
graph 2),  rather  than  as  assessments  for  local  improvements  (to 
which  the  State  is  subjected  by  Public  Lands  Law,  section  21). 
I  believe  that  the  same  conclusion  must  be  reached  in  considering 
them  in  connection  with  the  Income  Tax  Law  (section  360,  para- 
graph 3),  and  that  they  should  be  regarded  as  proper  deductions 
from  gross  income. 

Yours  very  truly, 

CHARLES  D.  NEWTON, 

A  ttomey-Oenerdl. 
Bv  JAMES  S.  Y.  IVTNS, 

Deputy. 
To  Hon.  Eugene  M.  Travis,  Siate  Comptroller,  Income  Ta:c 

Bureau,  Albany,  N.  Y. 


Jamcary  22,  1920. 
Incoxe  Tax  Letteb  No.  16. 

Articles  136  and  434  of  Comptroller's  regulations  are  constitutional. 

(Opinion  obsolete  by  reason   of  amendment  of  statute   and 
re^il  anions.) 
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February  3,  1920. 

JsBOOOujs  Tax  LasnaM.  Na  17  —  Sjol^siks-  Taxd  bt  Gektmii:  CoflFOB«noif s^  i 
Stock  op  Which  is  Owned  by  the  United  States. 

Salaries  paic^  to*  employees  of  Eizi«rg«»eT  Fleet  Corporatifia,  U. 
Housing  Corporation,  U.  S.  Grain  Gorporatoon^  etc.,  are  not  fsalar 
paid  by  the  United  States  to  empioyees  of  th£  Uaited  StatCM&  and  are  i 
exempt  from  the  income  tax. 

DsAB  Sm.-:- 1  have  coooBiydered  tko*  qiieatioiL  of  the  taxdsali 
under  tihe  Staie  jlbaeome  Taic  Lav^  of  aalaiciefl  azud  wages  paid 
cmpbyeeft  of  covperations,  tiie-  enture  stock  q£  whick  »  awii< 
Vy  the  Uniiied  iSlates.  The  corpovatioiis  to  wJiiach  mrf  flstteidii 
hsB  been  apm&eaHy  <3alled  are  the  United  Stale&  Shippiiig^  Bea 
Emergency'  Fleestf  Corpor&doai^  the  Uniiied  States  Hoaaing  Ci 
poratisa^  thie  United  States  Food  AGbgoinflateatdon  Gmrn.  Cerpoi 
tion^  the  United  Statas  Sugar  Equalization  Boards  Inc.,.  and  t 
De  La  Vergnc  Masoliifae*  Company.  The  last  named,  was  a.  bui 
naas  eDrpoiatiAD:  aui  a  going  eoneem  befoce  the  stock  wa^  accpiiiH 
by  the  Unifbed  Sltotsau  The  odiers  were  fosmed  under  tiie-  Lai 
of  the-  Diatrictr  ®f  tfelumhia,  oar-  of  one  of  the  states^  ior  tine  p« 
pose  of  caarying  obl  some  aetivijty  dttemcd  nfieesaary  "by  the  Go 
ernnuemt  in.  tbi»j  proaeention  of  the  war. 

For  its  own.  xeaaaaa^  the  €rOTemnient  haa  saen  j&t  to  earry^  ( 
these  acti^itiea  indlB-eetly.      Inatead  of   tiurning-  liiem   over 
dfipartmentB'  of  tibe  Goverameaat,  to  be  carried  oil  by  offioM^  ai 
employoes  of  the  Go^ernnrent,  it  haar  utilisaed  independonli  tao 
porations  —  distinct  entities  with  legal  persoaalideB.     Theise 
no  difference  between  the  reJations  of  emplo3''ees  of  these  corpor 
tions  to  the  Giovefument  and  the  relations  to  the  Government  ^ 
employees  of  pare'  business  corporations,  organized  for  profit 
their  stoekholdbrs^  who  happen  to  make  contracts  with  the  Unit^ 
States'  for  suppliea      They   are   not   employees   of  the   Unit( 
States*  but  of  the^  ^orporatioBB. 

Section  359,  subdivision  /  of  the  Tax.  Law,  exempts  from  t! 
income  ta.x  "Salaries,  wages  and  other  compensation  receive 
from  the  United  States  of  officials  or  employees  thereof."  Tl 
employees  of  the-  corporations  are  not  officiafls  or  employees  of  tl 
United  States,  but  of  ^q  corporations,  and  they  receive  the 
compensation  not  from  the  United  States,  but  from  the  separa 
perso»BlitLes,  the-  eoarporations. 
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Tike  fact  that  the  United  States  holds  the  stock  of  these  cor- 
porations does  not  seem  to  me  to  affect  the  tajtabdJity  of  their 
employees.  That  **  corporate  fiction  "  or  "  corporate  individu- 
ality "  is  sometimes  disregarded  in  equity  is  true  —  Where  it  is 
being  made  a  cloak  for  frand  or  crime,  ©ut  at  law,  the  corpora- 
tion is  a  person,  and  the  stockholders  are  -not  regarded.  Tax 
laws  fall  in  the  field  of  law,  not  equity. 

The  fact  that  certain  of  these  corporations  are  exempted  by 
Congressional  statute  from  taxation  on  their  prqpei-ty  or  fran- 
chises, does  not  affect  the  taxability  of  their  -ei^ployees  on  their 
salaries.  We  do  not  tax  the  property  or  franchises  of  rdigious 
<xr  membexship  corpomtions  or  of  foreign  i»iipomiiaia  not  xegi^- 
tered  to  do  business  in  this  State^  but  we  do  anxpoBetlke  ifio<»me  tax 
on  the  salaries  of  persens  em^oyed  within  the  -State  by  sikek 
cc^rporatiimB,  and  on  the  salaries  of  reaidi^rto  iun(plojiad  foy  ^attjoih 
oorpoffations  within  or  wi&ou^t  the  B^ate.  31i«  taxakidity  of  a 
corporation  has  oiothiug  t<»  do  with  the  taxabiliutjr  of  zjte  employees. 

I  oonclude  that  the  Balaraos  of  officers  and  Bn^loyeoft  of  theie 
cx)rporations  are  subject  to  the  New  York  pemoMii  inaoifte  tax, 
where  those  employees  earn  their  comfpensa^rieii  within  the  i^tate 
or  are  residents  of  the  State. 

Care  should  be  taken  to  distinguish  between  flepi&irtmentB  of 
the  Gk)vemment  and  their  empioysees  and  these  corporations. 
The  United  States  Shipping  Board  and  the  United  States  Food 
Admiodstratiooa  are  departments  of  the  Government,  and  their 
members  and  amjAoyees  are  officials  and  employees  of  the  United 
Stafcefi.  But  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation,  and  the  United  States  Food  Ad-ministrartion  Graim 
Corporation  are  distinct  persons.  In  any  given  case,  care  should 
be  taken  to  make  sure  whether  the  employee  is  an  employee  of 
the  Government,  exempted  as  to  his  salary,  or  an  employee  of  the 
Corporation,  and  taxable. 

Tours  very  truly, 

CHARLES  J).  KllWTOK, 

A  ttomey-General. 
By  JAMES  S.  T.  WINS, 

Deputy. 
To  Hon.  Eugene  M.  Tea  vis.  State  Comptroller,  Income  Tax 

Bureau,  Albany,  N.  Y. 
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Fehruanj  9,  1920. 
Income  Tax  LmrEB  No.  18  —  Correction  of  Letter  No.  17. 

Dear  Sib. —  ^y  attention  lias  been  called  by  Mr.  W.  P 
Powell,  of  tha  Corporation  Tnist  Company  to  a  possible  mij^ 
understanding  which  may  ariso  from  language  in  my  Income  Ta: 
Letter,  No.  17.     I  said  therein: 

"  We  do  not  tax  the  property  or  franchises  of  religion 
or  membership  corfx^rations,  or  of  foreign  cor poraf ions  vo 
registered  to  do  business  in  this  State    *     *     *." 

The  possibility  is  suggested  that  this  language  might  be  takei 
aa  an  interpretation  of  article  9-a  of  the  Tax  Law.  T4iat,  o 
course,  was  not  intended.  I  was  merely  arguing  that  the  taxa 
bility  of  the  corporation  and  the  taxability  of  its  employees  upoi 
their  salaries  are  in  no  way  connected.  There  was  no  intent  oi 
my  part  to  hold  that  foreign  corporations,  actually  doing  busines 
in  the  State,  could  avoid  the  Corporation  Franchise  Tax  b; 
refraining  from  registering. 

I  should  have  been  more  accurate  if  I  had  said  ^'  foreign  cor 
porations  whidi  are  not  doing  business  or  registered  to  do  busines; 
in  this  State." 

Yours  very  truly, 

CHARLES  D.  NEWTOX, 

A  tiomey-GeneraJ^, 
Bv  JAMES  S.  Y.  IVINS, 

Depuiy. 
To  Hon.  Eugene  M.  Travis,  State  Comptroller,  Income  T(u 
Bureau,  Albany,  N.  Y. 


February  9,  1920. 
Income  Tax  Letter  No.  19. 

Salaries  of  constitutional  state  officers  sliould  be  regarded  as  taxabi 
under  the  Income  Tax  Law  until  the  courts  hold  otherwise. 

(Obsolete  —  See  Income  Tax  Letter  No.   8^^.) 
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FebrudM-y  16,  1920. 
Income    Tax    Letter   No.    20  —  Extra- Statutory    Exemptions   Not   Pe31- 

MI8SIBLE. 

Comptroller  has  no  power  to  grant  exemptions  from  the  income  tax 
to  members  of  farored  organizati'ons. 

Ueab  Sib. —  I  have  examined  the  letter  of  the  Secretary  of  the 
Brooklyn  Veteran  Firemen's  Association,  dated  February  10, 
1920,  which  you  referred  to  me. 

The  request  contained  in  that  letter  is  that  a  favored  class 
be  created,  of  the  members  of  that  association,  to  be  exempt  from 
the  income  tax.  It  is  not  necessary  to  discuss  the  question  of 
whether  a  favored  class  ought  to  be  created  in  this  or  any  other 
case.  It  is  sufficient  to  say  that  there  is  no  power  in  the  Comp- 
troller to  do  so. 

Section  383  of  the  Tax  Law  empowers  the  Comptroller  to  make 
rules  and  regulations  necessary  to  enforce  the  provisions  of  the 
income  tax  article.  This  does  not  authorize  him  to  modify  those 
provisions,  to  grant  exemptions  not  therein  provided  for,  or  to 
classify  taxpayers  on  any  basis  not  specifically  created  in  the 
statute. 

If  any  special  favored  classes  are  to  be  created,  it  must  be  by 
the  Legislature. 

Yours  very  truly, 

CHARLES  D.  NEWTOX, 

A  ttomcy-Oenerat. 
By  JAMES  S.  T.  IVINS, 

DepiUy. 
To  Hon.  Eugene  M.  Travis,  State  Comptroller,  Income  Tax 
Bureau,  Albany,  N.  Y, 

February  IG,  1920. 


Income   Tax    Letter   No.    21 — Wiithholdino    Agents  —  Interest   Where 
Time  to  File  Retirn  Extended. 

Paragraph  1  of  section  377  of  the  Tax  I>aw,  charging  interest  where 
time  to  file  return  is  extended  does  not  apply  to  witlvholding  agents. 

Dear  Sir. —  I  have  examined  the  letter  of  the  Assistant  Secre- 
tary of  the  American  Telephone  and  Telegraph  Company,  dated 
February  6,  1920,  which  you  referred  to  me  for  advice.  I  agree 
with  his  conclusions. 
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Where  an  extension  of  time  to  file  a  return  is  granted  by  the 
Comptroller,  of  course  there  is  no  penalty  if  tbe  return  is  filed 
and  tbe  tax  paid  within  the  extended  time. 

Where  an  extension  of  time  is  gnmtjed  to  a  iascpaytr,  and  he 
pays  hi&  tax  within  the  extended  time,  he  must  add  to  it  interest 
at  tho  rate  of  six  per  eeat  per  annum.  But  it  ahould  be  noted 
that  subdivision  1  of  section  377  of  the  Tax  Law  only  applies  to 
taxpa/j/ers,  aot  to  withholding  ngefds.  There  is  no  provision  in 
artide  XVI  requiring  withholding  agents  to  pay  interest  oa  taxes 
withheld,  if  paid  within  a  didy  extended  time. 

A  taxpayer^  whoge  time  ia  extended,  is  of  course  liable  for 
interest  on  the  entire  amount  of  the  tax,  payment  of  which  has 
been  delayed. 

Yonra  very  truly, 

CHAKLES  D.  NEWTON", 

AUomey-General, 

By  JAMES  &  Y.  IVINS, 

Deptdy. 
To  Hon.  Eugene  M.  Tbavis,  State  Comptroller,  Income  Tojo 
Bureau,  Albamy,  N.  Y. 


February  17,  1920. 

Income  Tax  Letter  No.  22  —  Rochester  East  Sn>E  Sewer  Assessmeitts. 

Assesfimentfi  for  the  East  Side  sewer  under  the  Rochester  city  charter 
not  deductible  as  taxes  in  eomputing  net  income. 

Deae  Sir. —  I  have  eKamiiied  the  Rochester  City  Charter 
(Laws  1907,  chapter  755)  where,  in  section  118,  provison  is  made 
for  asBessments  for  the  East  Side  Sewer. 

The  language  of  this  provision  satisfies  me  that  these  assess- 
ments should  be  regarded  as  being  "  assessed  against  local  benefits 
of  a  kind  tending  to  increase  the  value  of  the  property  assessed  " 
within  the  second  exception  under  subdivision  3  of  section  360 
of  the  Tax  Law. 

The  phraseology  of  the  Rochester  act  is  entirely  different  from 
that  of  the  Bronx  Volley  Sewer  Act  referred  to  in  my  Income  Tax 
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Letter  No.  15^  and  1^  i^easoBisg  adopted  in  that  letter  cannot 
apply  to  its  interpretation. 

Youre  very  traiy, 

CHARLES  D.  NEWTON, 

Attorney-General. 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  How.  EuoiNE  M.  TxAviB,  state  Comptroller,  Income  Tax 
Bureau,  Albany,  N.  Y. 


Mo^h  1,  1920. 
iKcoifE  Tax  LjmsK  No.  23. 

Employees  of  railroads  not  operated  by  the  United  States  are  not 
entitled  to  exemption  on  their  salaries  as  employees  of  the  United  States. 

Deae  Sir. —  The  statements  in  my  Income  Tax  Letter  No.  6 
with  respect  to  employees  of  the  railroads  should  not  be  tak^i 
to  mean  that  all  railroad  officers  and  employees  are  exempt  from 
taxation  upon  their  salai'ies  under  the  New  York  State  Income 
Tax  Law.  That  exemption,  by  the  terms  of  section  359,  sub- 
division 2,  paragraph  '^  f "  applies  only  to  saLarioa,  wages  and 
other  compensation  received  from  the  United  States  by  officials 
and  employees  thereof.  So,  to  be  entitled  to  the  exemption,  the 
man  must  be  an  official  or  an  employee  of  the  United  States  and 
be  paid  by  the  United  States. 

The  railroads  of  the  country  may  be  said  to  fall  into  three 
classes.  With  those  in  the  first  class,  the  United  States  made 
contracts  whereby  it  took  over  the  actual  management,  operation 
and  ccaitrol  of  the  activities  of  the  corporations  in  matter  of 
transportation.  It  did  not  take  over  the  management  of  miscel- 
laneous operations,  such  as  hotels,  coal  mines,  etc. 

To  these  companies,  the  United  States  agreed  to  pay  a  rental 
for  the  use  of  the  roads,  and  the  receipts  from  the  operation  of 
the  roads  inured  to  the  United  States  which  fixed  its  own  rates 
and  took  over  the  employees  engaged  in  transportation  operations 
as  em{^yees  of  the  government,  and  fixed  their  compensation. 
The  companies  were  not  interested  in  any  change  of  rates  or  of 
wages. 

In  the  second  class  (generally  short  line  roads)  the  United 
States  entered  into  traffic  contracts  with  the  railroads  whereby    j 
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the  Eailroad  Administration  agreed  to  route  a  portion  of  com- 
petitive traffic  over  its  roads,  but  the  control,  management  and 
operation  was  left  to  the  corporations.  The  receipts  inured 
directly  to  the  corporations  and  the  employees  remained  employees 
of  the  corporations. 

The  third  class  includes  those  roada  with  which  the  United 
iftates  made  no  special  war  time  arrangement,  but  which  were 
left  to  the  management  and  control  of  the  corporations  as  in 
pre-war  times. 

The  employees  of  railroads  in  the  first  class,  payment  of  whose 
salaries  was  assumed  by  the  United  States,  must  be  regarded  dur- 
ing the  period  of  governmental  operation  as  Federal  employees, 
but  all  the  officers  and  employees  of  those  companies  engaged  in 
miscellaneous  (non-railway)  operations,  or  in  the  publicity  and 
finance  departments  of  the  corporations,  the  payment  and  direc- 
tion of  whom  was  not  assumed  by  the  United  States,  cannot  be 
regarded  as  United  States  officials  or  employees.  The  general 
officers  of  these  corporations  were  in  large  part  taken  over  by  the 
United  States  as  operating  managers,  but  some  of  them  were 
specifically  excluded  from  the  Federal  pay-rolls  by  the  contracts. 
These  latter  cannot  be  regarded  as  '  United  States  officials  or 
employees. 

None  of  the  officers  or  employees  of  the  railroads  in  the  second 
and  third  classes  mentioned,  can  be  regarded  as  Federal  officials 
or  employees.  They  had  no  direct  relations  with  the  United 
States,  but  were  employed  by  independent  corporations  which 
fixed  and  paid  their  salaries  and  directed  their  activities. 

It  will  be  necessary  in  any  given  case  to  examine  the  facts,  and 
find  out  with  respect  to  each  individual,  whether  he  should  be 
r^arded  under  the  rules  laid  down  above  as  an  official  or 
employee  of  the  United  States  or  as  employed  only  by  the  rail- 
road corporation. 

Yours  very  truly, 

CHARLES  D.  NEWTON, 

A  itomey-Oeneral, 
By  JAMES  S.  Y.  IVINS, 

Dejndy. 
To  HoiiT.  Eugene  M.  Travis,  State  Comptroller,  Income  Tax 

Bureau,  Albany,  N.  Y. 
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March  4,  1920. 


Ikcomb  Tax  Lbiteb  No.  24. 


Duties  of  nonresidents  under  Income  Tax  Law,  considered  in  the  light 
of  the  opinion  of  the  U.  S.  Supreme  Court  in  Travis  v.  Yale  &  Towne 
Mfg.  Co.,  holding  parts  of  the  act  unconstitutional. 

(Opinion  obsolete  by  reason  of  amendment  of  statute). 


]il}arch  5,  1920. 

Income  Tax  Letteb  No.  25  —  Fedbkal  Surtaxes,  Etc.,  Not  Deduchti'LE. 

Federal  surtaxes  being  income  taxes,  are  not  deductible  in  computing 
net  income. 

Dear  Sir. —  I  am  in  receipt  of  a  letter  from  the  Seaboard  Na- 
tional Bank;  which,  in  accordance  with  my  practice,  I  am  refer- 
ring to  you  for  answer.  My  views  upon  the  question  raised  are 
these : 

Section  360,  subdivision  3,  permits  the  deduction  from  gross 
income  of  "  Taxes  other  than  income  taxes  *  *  *  "  and  the 
question  is  raised  whether  the  "  surtaxes  "  imposed  by  the  Fed- 
eral Income  Tax  Law  are  "  income  taxes  "  within  the  meaning 
of  the  exception.  The  same  question  is  likely  to  arise  with  respect 
to  "  excess  profits,''  "  war  profits  "  and  ^'  undistributed  net  in- 
come "  taxes  imposed  by  the  United  States. 

What  the  United  States  actually  does  is  to  levy  income  taxes 
upon  all  net  incomes  (subject  to  specified  credit  and  deductions), 
and  to  levy  further  "  surtaxes "  upon  specified  parts  of  all  in- 
comes in  excess  of  specified  amounts.  It  also  levies  "  war  profit 
taxes  "  on  specified  income  from  special  sources,  "  excess  profits 
taxes  "  on  specified  parts  of  certain  incomes,  and  "  undistributed 
net  income  taxes  "  upon  certain  parts  of  corporate  net  incomes. 
In  every  case  the  tax  is  a  tax  imposed  upon  and  measured  by 
stated  items  of  income.  I  regard  all  these  taxes  as  being  based 
upon  the  jurisdiction  conferred  upon  the  Federal  government  by 
the  Sixteenth  amendment  to  the  United  States  Constitution,  "  to 
lay  and  collect  taxes  on  incomes,  from  whatever  source  derived, 
without  apportionment,  etc." 

The  Treasury  Department  in  a  recent  "  Law  Opinion ''  (O. 
974;  1-20-662),  discussing  the  question  of  whether  "undis- 
tributed net  income  taxes "  were  "  income  taxes "  within  the 
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meaning  oef  those  words  as  used  in  part  of  section  252  of  the  F( 
eral  lievenue  Act  of  1918  (Act  of  Feb.  24,  1919),  eaid: 

"Section  10<a)  of  the  Act  of  September  8,  1916, 
amended,  imposes  a  tax  upon  the  total  net  income  of  corpo] 
tions.  This  net  ijLoome  is  obtained  bj  eaolading  or  dedu 
ing  from  the  total  gross  income  certain  items.  Section  10  f 
of  the  Act,  as  amended,  imposes  an  ^  additional  tax.'  T 
inference  is  that  this  tax  is  also  an  income  tax.  It  is  impos 
by  the  same  soetiou  of  the  law  as  impose  the  tax  upon  t 
total  net  income  of  corporatioofi  and  is  imposed  under  Title 
of  the  1916  Act,  as  amended,  which  bears  the  c^pii 
^  Income  Tax.'  It  is  imposed  not  upon  the  total  net  iiuxx 
but  upon  such  net  income  reduced  hj  sach  amount  as 
distributed  or  ^  is  actually  inveeted  and  employed  in  t 
business  or  is  retained  for  employment  in  the  reasonal 
requirements  of  the  busi^oeas  or  is  invested  in  (ligations 
the  United  States  issued  after  September  first,  nineteen  hu 
dred  and  seventeen.'  Since  the  undistributed  net  incoz: 
tax  is  imposed  on  a  part  of  the  net  income  of  the  taxal 
year,  it  is  an  income  tax  within  the  meaning  of  section  21 
of  the  Revenue  Act  of  1918." 

The  reasoning  qux)ted  applies  equally  t©  "surtaxes,"  "w 
profits  taxes,"  "  exoesis  profits  taxes "  and  "  undistributed  n 
income  taxes." 

It  is  my  opinion,  therefore,  that  all  these  taxes  should  1 
regarded  as  "  income  taxes  "  under  subdivision  3  of  section  3t 
of  the  New  York  Tax  Law,  aud  should  not  be  deductible  in  coi 
puting  net  income. 

Yours  very  truly, 

CHARLES  b.  NEWTON, 

By  JAMES  S.  Y.  IVINS, 

Deputy. 

To  Hon.  Eugene  M.  Travis,  State  Comptroller,  Income  Ta 
Bureau,  Albany,  N.  Y. 
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March  12,  1920. 

iNCoiJB  Tsx  laBTTMB  Na  26 —  QmoK  DrnvKsna  Nor  Inoohe. 

In  view  ef  deeiaion  of  U.  S.  Supreme  Court  in  Eisner  v.  Mftcomberi 
Block  dividends  should  not  be  regarded  as  taxable  income. 

Dbab  Sik. —  I  have  examined  tbe  opinions  handed  down  on 
March  8,  1920,  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Eiener  v.  Macomb  en  The  court  hdds  that  a  true 
stoek  dividend  —  when  a  corporation  transfers  amounts  on  its 
books  from  surplus  or  undivided  profits  accounts  to  capital 
account  and  distributes  new  or  unissued  stock  amo®g  its  stock- 
holders, pro  rata,  to  represent  tbe  amount  so  transferred  —  does 
not  constitute  "  income  ^  to  the  stockholders,  within  the  meaning 
of  that  word  as  used  in  the  SijKteenth  ainendment  to  the  Ooo- 
stituticm  of  the  United  States.  The  decision  is  not  based  upon 
the  intent  of  Congress,  but  upon  the  construction  of  the  eonsti- 
tHtional  amendnoent. 

I  do  not  deem  it  necessary  to  consider  tbe  merits  of  the  con- 
troversy that  was  before  the  court.  To  many,  the  diaseniting 
opiniojis  may  seem  as  well  reasoned  as  the  prevailing  opinion. 
But  we  must  accept  it  as  established  that  tbe  people  in  adopting 
the  Sixteenth  amendment,  authorrzing'  Congrees  to  l^vy,  withoot 
apportionnoent  among  t^  states,  ^^  taxes  on  incomes,  from  what- 
ever source  derived,"  did  net  intend  to  authorize  the  taxation  by 
Congress  without  apportionment,  of  stock  dividends. 

The  rule  for  construction,  of  constitutional  and  statutory  pro- 
visions is  the  same — words  should  be  understood  in  their  com- 
monly  accepted  meanings.  And  the  court  holds  that  tbe  com- 
HKmly  accepted  naeaning  of  the  word  "  income  "  does  ne*  incinde 
stock  dividends  recerred  and  held  by  stockholders. 

The  Constitution  of  tbe  United  States  puts  no  limitation  vpon 
the  power  of  the  State  to  tax  stock  dividends^  nor  does  the  Con- 
stitution of  the  State  of  Ifew  York,  and  it  clearly  appears  from 
the  opinion  of  Ijie  Supreme  Court  that,  in  the  absence  of  dxasti- 
tutional  limitati0«n  that  power  is  inherent  in  sovereignty.  I 
have  no  doubt  of  the  power  of  the  Legislature  to  tax  stock  divi- 
^«ids  09  such  —  as  was  done  by  Western  Australia  in  the  I>ividend 
Ifeties  Act  (referred  to  in  Eisner  v.  Macorkther  and  upheld  in 
Svm  Brewery  Co.,  Ltd.,  r.  Bex  [1914],  A.  C.  231),  but,  in 
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view  of  the  Supreme  Court's  decision  as  to  the  commonly  ac- 
cepted meaning  of  the  word  "  income,"  I  do  not  think  that  the 
Legislature,  in  passing  chapter  627  of  the  Laws  of  1919,  should 
be  considered  to  have  intended  to  do  so. 

It  is  true  that,  as  between  life  tenant  and  remainderman,  the 
courts  of  New  York  (also  Pennsylvania,  California  and  other 
states  —  see  dissenting  opinion  of  Mr.  Justice  Brandeis  in  Eisner 
v.  Macomber)  have  held  that  stock  dividends  partake  of  the  nature 
of  capital,  insofar  as  they  represent  earnings  of  the  corporation 
prior  to  the  creation  of  the  life  interest,  and  of  the  nature  of 
income  insofar  as  they  repre3ent  earnings  during  the  life  estate. 
But  this  does  not  necessarily  control  in  the  construction  of  a  law 
taxing  incomes.    For  example,  in  Massachusetts,  the  courts  hold 
that,  as  between  remainderman  and  life  tenant,  stock  dividends 
are  capital  (Mmot  v.  Pdine,  99  Mass.  101),  but  they  also  hold 
that  for  purposes  of  the  income  tax,  they  are  income  {Tax  Commr 
v.  Putnanij  227  Mass.  552).    For' the  purpose  of  the  New  York 
corporation  franchise  tax,  our  courts  have  held  that  stock  divi- 
dends are  "  dividends  "  by  which  the  tax  on  the  right  to  corporate 
existence  is  measured.     {Peo,  ex  rel,  Pullman  Co,  v.  Glymfi,  130 
A.  D.  332 ;  affd.,  198  N.  Y.  605 ;  Peo.  ex  rel.  Empire  Stale  Dairy 
Co.  V.  Sohmer,  218  N.  Y.  199.)    But  that  indicates  nothing  with 
respect  to  the  question  of  whether  stock  dividends  are  "  income  *' 
to  the  shareholders  receiving  them. 

In  1913,  the  people  adopted  an  amendment  to  the  Federal  Con- 
stitution permitting  the  taxation  of  "  incomes,"  and  thereafter 
Congress  passed  several  laws  for  the  purpose.  In  1919,  the 
Legislature  of  New  York  paesed  an  income  tax  law  in  practically 
similar  phraseology  (in  this  connection)  as  that  of  the  Congres- 
sional acts.  While  the  intent  of  the  Legislature  was  possibly  to 
do  just  what  Congress  was  trymg  to  do,  I  think  it  much  safer  to 
say  that  the  intent  was  to  do  just  what  Congress  was  doing.  The 
Supreme  Court  has  told  us  that  Congress  could  not,  and  conse- 
quently did  not  tax  stock  dividends.  I  think  that  the  Legislature, 
in  levying  a  tax  upon  "  incomes  "  intended  to  tax  only  those 
things  which  are  commonly  included  in  the  term  '^  income."  And 
the  Supreme  Court  has  told  us  that  stock  dividends  are  not 
included  within  the  commonly  accepted  meaning  of  that  term. 

In  view  of  these  facts,  and  the  further  fact  that  the  Legislature 
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is  now  in  session  and  may  j)ro.uptly  overrule  me  if  its  disagrees 
with  my  conclusions,  I  advise  you  that  in  ray  opinion  the  Neiw 
York  Income  Tax  Law  (Tax  Law,  Art.  XVI,  added  by  L.  191», 
ch.  627)  does  not  apply  to  true  stock  dividends,  and  they  should 
not  be  included  in  taxpayers'  returns  as  gross  income, 

Thi<  only  applits  ^o  what  the  iSupren^e  Court  tcrnus  ''  true  stock 
dividends."  It  does  not  apply  to  dividends  paid  in  stock  of  cor- 
porations other  than  those  declaring  them,  nor  to  dividends  paid 
in  stock  of  the  declaring  corporation,  purchased  in  the  market  for 
the  purpose ;  but  only  to  distributions  of  new  or  unissued  stock 
to  evidence  the  transfer  upon  the  books  of  the  company  of  items 
from  surplus,  undivided  profite,  or  some  similar  account,  to 
capital  account. 

Yours  very  truly, 

CHARLES  D.  NEWTOX, 

Attomey-GeneraL 
By  JAMES  S.  Y.  IVINS, 

Deyuig. 
To  Hon.  Eugene  M.  Travis,  Staie  Comptroller,  hicome  Tax 
Bureau,  Albwny,  N.  Y. 


March  31,  1920. 
Income  Tax  Letter  No.  27  —  Income  from  National  Bank  Stock. 

Dividends  on  stock  in  national  banks  are  taxable  income  to  residents* 

Dear  Sib. —  I  have  examined  the  correspondence  between  the 
Income  Tax  Bureau  and  the  St.  Louis  L^nion  Trust  Company,  in- 
which  that  Company  questions  the  right  of  the  State  of  New- 
York  to  levy  an  income  tax  upon  income  derived  from  dividends 
on  stock  of  national  banks. 

It  is  conceded  that  stockholders  in  National  banks  may  be  sub- 
jected to  a  property  tax  upon  their  stock.  A  tax  on  income  from 
fftock  is  either  a  tax  on  property  {Pollock  v.  Farmer^s  Loan  and 
Trust  Co.j  157  U.  S.  429,  158  U.  S.  601)  or  it  is  a  tax  against 
the  person.  If  a  tax  against  the  person,  the  State  of  a  man's 
residence  has  jurisdiction  to  impose  the  tax  through  its  power 
over  his  person. 

"  Governmental  jurisdiction  in  matters  of  taxation  as  in  the 
exercise  of  the  judicial   function,   depends  upon   the   power  to 
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enforce  the  mandate  of  the  State  by  action  taken  within  i 
borders,  either  in  personam  or  in  rem  according  to  the  cirsiu 
gtances  of  the  case,  as  by  arrest  of  the  person    *    *     *  "  (frc 
Shaffer  v.  Carter,  decided  by  U.  S.  Supreme  Court  March 
1920). 

The  State  of  New  York  has  power  (enforceaUe  by  arrest) 
tax  its  residents  on  income  from  sources  without  the  State.     T] 
only  possible  limitation  on  this  power  is  that  the  State  shall  n 
interfere    with    the    functions     of    the    Federal     govermmei 
(McCuUogh  V.  Maryland  J  4  Wheat.  316).     If  the  taxation 
residents  on  their  stock  in  Xational  banks  does  not  interfere  wii 
the  functions  of  the  Federal  government,  I  fail  to  see  how  tl 
taxation  of  their  income  from  such  stock  can  do  so.     There 
no  question  that  New  Yoric  could  tax  its  residents  on  their  stoc 
in   National   banks,   located   within   or  without  the   State    (c 
Eaivley  v.  Maiden,  2^,2  U.  S.  1). 

Where  a  State  levies  a  tax  on  net  incomes  generally  (le 
specified  exemptions),  it  is  doubtful  whether  the  courts  will  loc 
to  the  source  of  items  of  gross  income  for  the  purpose  of  sayii 
whether  or  not  jurisdiction  exists  to  impose  the  tax  (cf.  Peck 
Co.  V.  Lon;e,  247  U.  S.  165 ;  U.  S.  Olue  Co.  v.  Oak  Creek,  247  1 
S.  321)  ;  but  it  is  more  likely  that  they  will  look  only  to  the  pow< 
of  the  S^ate  to  enforce  its  mandate  within  its  borders.  (Shaffi 
V*  Carter,  supra). 

The  question  of  power  to  tax  nonresidents  on  income  fro] 
National  bank  stock  does  not  concern  us,  for  the  statute  speeil 
cally  exempts  nonresidents  from  taxation  on  income  from  stoc 
(except  where  it  is  part  of  a  business  carried  on  within  the  State 
—  see  Tax  Law,  section  369,  paragraph  3. 

My   conclusion   is   that   income   of  residents,    derived   frw 
dividends  on  the  stock  of  National  Banks   (wherever  situateil 
should  be  included  in  "  gross  income,"  in  their  returns. 
Very  truly  yours, 

CHARLES  D.  NEWTON, 

A  ttomey-GeneraJ^ 
By  JAMES  S.  Y.  IV3NS, 

Depaly. 
To  Hon.  Eugenu  M.  Teavts,  State  Comptroller,  Income  To 

Bureani,  Albany,  N.  Y. 
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AprU  2,  1»20. 

Income  Tax  Letteb  No.  28. 

Definition   of  word   "resident"   in  «eotioB   960   of   the  Tax   Law   is 
inchiaive  but  iiot  exclusive. 

(Opinicm  obeofete  by  reason  of  amendment  of  statute). 


April  14,  1920. 
Income  Tax  Lettteb  No.  29  —  Contributions  to  Mibitabt  Obgawtkations. 

Contributions  to  military  organ izAtions   are  not  deductible   in   com- 
puting net  income. 

Dear  Sib. —  I  have  COTffiidered  tbe  qncBtioBL  of  whether  oon- 
tributions  to  organizationfl  of  the  National  Guard,  the  ITew  York 
Guard,  civil  associations  connected  with  those  organizations  and 
organisaticms  stich  as  the  Ameriean  Legion  are  deductible 
items  nnder  fiubdivision  16  of  section  3W  of  the  Tax  I^w. 
That  subdivision  peBmits  the  deduction  to  an  amount  net 
in  excess  of  fifteen  percentum  of  iSbe  taxpayer's  net  income  of 
contributions  or  gifts  made  within  the  taxable  year  to  corporations 
incorporated  by  and  associations  organized  under  the  laws  of  iSiia 
State,  and  operated  exdinsivdy  for  religious,  eharitahle,  scientific 
or  educational  purposes,  or  for  the  prevention  of  crudty  to  diil- 
(Iren  or  animals. 

While  these  org&nizations  pasohably.do,  to  some  extent,  result  in 
educational  bene£t  to  membeics,  I  think  it  is  obvioujB  that  they  are 
uot  opera4>ed  exclusively  for  educational  purposes,  oar  for  any  other 
of  the  purposes  enuiui^rated  ujoder  subdivision  10.  ThiB  being 
the  case,  eontributions  to  such  o]:gBiuzationB  are  not  deductible 
under  that  si^ivisAOB,  and  ther«  ifi  no  otheo:  provisiooa  in  the 
Inc(wae  Tax  Law  under  which  they  wuid  be  deduotihle. 

The  questiofi  of  whether  such  contributions^  some  of  which 
undoubtedly  result  to  soane  extent  in  a  general  puUic  benefit, 
&lK)uld  be  deducti-Ue  is  a  matter  not  f<H*  the  Gonnptroller,  the  At- 
torney-General, or  the  Courts  to  pass  upon,  but  one  exclusively 
within  the  jurisdictioa  of  the  Legislature.  The  Legislature  has 
not  as  yes  seen  fit  to  make  them  deduxstible,  and  until  it  does  so, 
I  must  ad  viae  you  Bot  to  permit  the  deduction  of  9my  of  tbem 
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in  the  computation  of  net  incomes  under  article  16   of  the 
Law. 

Vei-y  truly  yours, 

CHARLES  D.  NEWTOI^, 

Attomejf-Oenen 
By  JAMES  S.  Y.  IVINS, 

Depul 
To  Hon.  Eugbne  M.  Teavis,  Staie  Comptroller,  Income 
Bureau  J  Albafiy,  N.  Y. 


April  16,  192 
iHoom:  Tax  LirnnB  No.  30  —  Secrbct  of  Bztubns. 

Incomie  tax  returns  are  not  subject  to  subpoena  in  collateral  c 
except  in  accordance  with  proper  judicial  order. 

Dear  Sib. —  I  have  considered  the  questions  raised  by  j 
oral  inquiry  with  respect  to  subpoenas  received  from  tho  Dis 
Attorney  of  New  York  county.  These  subpoenas  call  upon  yo 
produce,  before  the  Grand  Jury,  the  income  tax  returns  of  cer 
taxpayers.  The  proceedings  before  the  Grand  Jury  do  not  a 
ODt  of  any  violation  of  the  Income  Tax  Law,  but  the  returns 
aought  to  show  possible  evidence  of  other  crimes. 

I  advise  you  to  disregard  these  subpoenas  for  the  follo\^ 
reasons:   Section  384  of  the  Tax  Law  provides: 

**  Except  in  accordance  with  proper  judicial  order  oi 
otherwise  provided  by  law;  it  shall  be  unlawful  for 
Comptroller,  any  agent,  clerk  or  other  officer  or  employe 
divulge  or  make  known  in  any  manner  the  amount  of  inc 
or  any  particulars  set  forth  or  disclosed  in  any  repori 
return  required  under  this  article.  Nothing  herein  shal 
construed  to  prohibit  the  publication  of  statistics  so  classi 
as  to  prevent  the  identification  of  particular  reports  or  reti 
and  the  items  thereof,  or  the  inspection  by  the  Attori 
■General  or  other  legal  repre«?ontatives  of  the  state  of 
report  or  return  of  any  taxpayer  who  shall  bring  actioi 
set  aside  or  review  the  tax  based  thereon,  or  against  wl 
an  action  or  proceeding  has  been  instituted  in  accorda 
with  the  provisions  of  sections  three  hundred  and  eighty  j 
three  hundred  and  eighty-one  of  this  chapter.    Reports  i 
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returns  shall  be  preserved  for  three  years  and  thereafter  until 
the  Comptroller  orders  them  to  be  destroyed. 

'^Any  offense  against  subdivision  one  of  this  section  shall 
be  punished  by  a  fine  not  exceeding  one  thousand  dollars 
or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court,  and  if  the  offender  be  an  officer  cr 
employee  of  the  state  he  shall  be  dismissed  from  office  and  be 
incapable  of  holding  any  public  office  in  this  state  for  a  period 
of  five  years  thereafter." 

I  think  that  a  "  proper  judicial  order  "  means  an  order  in  some 
proceeding  under  the  Income  Tax  Law.  I  do  not  regard  a  sub- 
poena signed  only  by  an  attorney  as  a  judicial  order,  nor  do  I 
think  that  a  subpoena,  even  if  signed  'by  a  court,  is  a  ''  proper  " 
judicial  order  except  in  a  case  arising  under  the  Income  Tax  Law. 

I  think  it  was  the  intent  of  the  Legislature  to  make  the  returns 
and  other  information  supplied  under  the  Income  Tax  Law 
privileged  communications  between  the  taxpayers  and  the  Comp- 
troller, not  to  be  used  in  collateral  proceedings  as  evidence,  with- 
out the  consent  of  the  taxpayer.  In  order  to  extend  the  privilege 
beyond  protecting  the  taxpayer  against  ha.ving  his  returns  used 
against  him  in  collateral  proceedings,  and  to  secure  their  comi)lete 
secrecy,  a  very  severe  penalty  is  imposed  on  anybody  divulging 
or  making  known  in  any  manner  any  of  the  particulars  of  the 
returns. 

The  object  of  this  is  to  give  the  people  confidence  and  to  lessen 
the  natural  unpopularity  of  the  tax.  The  Legislature  in  effect  says 
to  the  taxpayer :  If  you  will  file  a  return  and  pay  your  tax,  you 
need  not  fear  that  statements  in  the  return  will  ever  be  used 
against  you  in  any  other  connection.  Should  the  returns  be  sub- 
ject to  subpoena  in  collateral  proceedings,  a  great  incentive  would 
be  added  to  existing  motives  for  refraining  from  filing  returns 
and  the  number  of  evasions  of  the  tax  would  accordingly  increase. 

If  the  returns  are  subject  to  subpoena  in  collateral  actions,  thoy 
might  as  well  be  generally  open  to  public  inspection,  for  nobody 
could  say  until  after  a  return  had  been  produced  in  court  and 
examined  by  counsel  and  the  judge,  whether  it  was  relevant 
to  the  proceeding  before  the  court.  And  there  would  bo  nothins; 
to  prevent  the  demand  by  attorneys  for  the  production,  in  an 
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exiimiBation  before  trial,  on  «  motiMi,  at  a  triail^  er  ia  other  pro- 
ceedings, of  any  number  of  returns,  made  by  peraonB  direedy  or 
remetefy  <soiiiieeted  -witk  parties  to  the  proceeding.  In  a  '^  John 
Doe  "  proeeedisig  like  tbat  now  ^^oing  oowdiicted  befove  the  Qrand 
Jury  in  Xew  York  county,  irhere  no  rcaJ  party  defendant  is  named 
until  an  indictment  is  found,  the  Distriot  Attorney  eouM  call  for 
all  the  returns  in  your  files  —  a  situation  obviously  n«f?or  iiatended 
by  the  Legislature  to  become  possible. 

The  addition  of  subdivision  3  of  section  884  (L.  1920,  c.  60)^ 
does  not  modify  my  view.  The  purpose  of  that  subdivision  is 
to  make  possible  the  checking  up  of  Federal  returns  and  State 
returns,  or  erf  returns  to  this  State  and  another  State,  for  the 
purpose  of  better  enf  oroement  of  income  iax  laws  oidy. 

In  my  opinion  you  srhould  not  produce  any  returns  in  any  col- 
lateral proceedings,  and  I  advise  you  not  to  do  so  unless  and  until 
the  courts  or  the  Legislature  orermle  my  views. 

Yours  very  truly, 

CHAELES  D.  WEWTON, 

AUomesy-GenertH. 
Ry  JAMES  B.  Y.  mi^S, 

Depaiy. 
To  HoTf.  EuGExE  M.  Travis,  State  Corrvptroller,  Irwome  Tax 
Bureau,  Albany,  N.  Y. 


April  22,  W90. 

IwcoME  Tax  Letter  No.  31 — Wtthholwito  at  ^ttrcb  U^ms  Kioicposed 
Tax  6^  Non-Besipbkts. 

Withholding  agents  should  withheld  tax  at  the  source  for  entire  year 
1920  under  provisions  of  section  36^  of  Tax  Law. 

De^vr  Sir: — The  income  tax  upon  non-residents  imposed  by 
chapter  627  of  the  Laws  of  1919  (art.  XVI  of  the  Tax  Law) 
was  held  unconstitutional  by  the  Supreme  Court  of  the  United 
States  {Tmvia  v.  Yale  &  Towne  Mfg.  Co.)  on  the  ground  that 
non-residents  were  discriminated  against  in  not  receiving  the 
same  exemptions  as  granted  to  residents  by  section  862.  This 
defect  in  the  statute  has  heen  cured  by  chapter  191  of  the  Laws 
of  1920  (effective  April  14,  1920)  which  amends  section  362, 
striking  out  the  word  ^'  resident"  The  same  chapter  adds  section 
351-A,  re-imposing  the  tax  on  non-resideote  for  1919  and  for  each 
year  thereafter.     Section  366,  as  originally  passed  is  still  on  the 
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statute  booika,  and  in  view  of  the  language  of  the  Supreme  Court 

in  the  case  referred  to,  I  regard  it  as  in  full  force.    The  Court 

said : 

"The  contention  that  an  unconstitutional  discrimination 

against  non-citizens  arises  out  of  the  provision  of  Section 

366,  confining  the  withholding  at  source  to  the  income  of 

non-residents  is  unsubstantial.     That  provision  does  not  in 

any  wise  increase  the  burden  of  the  tax  upon  non-residents, 
»    *    *  J? 

Thus  it  becosaee  the  duty  of  employers  of  non-residents  to  with- 
hold from  their  compensation  1  per  cent  on  the  first  $10,000  and 
2  per  cent  on  the  balance  paid  in  any  taxable  year  (See  Income 
Tax  Letter  No.  1). 

Since  the  tax  is  an  annual  one,  it  is  not  practicable  for  employers 
now  to  withluid  for  1919,  and  I  do  not  consider  them  required 
to  do  so.  But  they  should  withhold  for  the  entire  year  1920, 
except  in  cases  where  the  employee  ceased  to  be  employed  and 
was  fully  paid  prior  to  April  14th.  What  I  said  under  questions 
2  and  3  in  Income  Tax  Letter  No.  1,  applies  equally  well  to 
present  withholding  for  the  1920  tax. 

There  is  pending  in  the  Legislature  an  amendment  to  section 
366,  which  will  exempt  from  withhelding  the  amount  of  the 
exemptions  granted  to  the  taxpayer  under  section  362  ($1,000 
for  single  men^  $2,000  for  married  men  and  heads  of  families, 
plus  $200  for  eack  dependent).  Many  withholding  agents  may 
prefer  to  await  the  passage  of  this  amendment  before  beginning  to 
withhold.  The  only  risk  they  will  run  in  so  doing  is  the  risk  of 
having  an  employee  resign  (after  having  earned  $1,000  or  over) 
and  not  leave  enough  compensation  still  in  the  hands  of  the 
employer  to  cover  the  tax  on  compensation  (less  the  exemption, 
should  the  amendment  pass)  paid  between  January  1  and  the 
time  of  resignation. 

Tours  very  truly, 

CHARLES  D.  NEWTON, 

Attorney-General. 
By  ja:mes  S.  Y.  I\TrNS, 

Depuiy, 
To  Hon.  Eugene  M.  Travis,  Staie  Comptroller,  Income  Tax 

Bureau,  Albany,  N.  Y. 
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May  14,  1920. 

Income  Tax  LErreai  No.  32  —  Ingbeass)  Taxes  and  Interest  Uni«b  Tax 
Law,  fiscnoN  377  as  Amended  bt  Laws  1920,  Chapter  692. 

Computation  of  increased  tax  penalties  and  interest  under  Income 
Tax  Law  as  originally  passed  and  as  amended  by  Laws  of  1920,  chapter 
692,  discussed. 

Dear  Sir. —  The  Governor  on  May  10,  1920,  signed  ctapter 
6J)2  of  the  Laws  of  1920,  materially  changing  the  provisions  of 
sections  376  and  377  of  the  Tax  Law.  This  amendment,  effec- 
tive immediately  affects  the  possible  penalties  which  may  accrue 
against  persons  now  in  default  in  payment  of  their  income  taxes. 

Where  the  act  penalized  was  entirely  completed  prior  to  the 
amendment,  penalties  accrued  under  former  section  376,  are  not 
affected  (cf .  General  Construction  Law,  section  93 ;  1  McKinney, 
Consol.  Laws,  sections  19,  20),  but  where  the  act  was  not  com- 
pleted on  May  10,  1920,  but  required  some  further  act  or  failure 
to  act  after  that  date  to  render  the  imposition  of  a  penalty  proix^r, 
the  penalties  should  be  computed  and  enforced  imder  the  terms 
of  the  amendment. 

Thus :  If  a  taxpayer  made  a  return  in  due  time  for  the  taxable 
year  1919,  but  (without  fraud  or  negligence)  underestimatod  the 
amount  of  his  tax,  and  paid  the  underestimated  amount,  no 
penalty  was  imposed  under  former  section  376,  and  no  penalty' 
would  accrue  until  thirty  days  after  he  had  been  notified  of  the 
deficiency  by  the  Comptroller  (old  section  379,  paragraph  3), 
If  he  paid  the  deficiency  prior  to  May  10,  1920,  no  penalty  could 
be  imposed  or  interest  charged.  But  the  amended  provisions  of 
section  377,  paragraph  3,  change  the  time,  within  which  payment 
muat  be  made,  from  thirty  days  to  ten  days  after  notice,  and 
impose  interest  and  penalties  under  stated  circumstances.  So 
that  where  a  taxpayer  (without  fraud  or  negligence)  made  a 
return  but  underpaid  his  tax,  and  had  not  paid  tlie  difference  by 
May  10th,  he  became  subjected  to  the  new  provisions.  He  now 
will  have  only  ten  days  after  notice,  in  which  to  pay  the  tax  (or 
ten  days  from  May  lOt'h  if  notice  was  given  before  thenV  but 
should  add  to  the  almount  of  the  unpaid  tax  the  intei-est  provided 
for  in  amended  section  377,  paragraph  3  (one  per  cent  for  each 
month  or  fraction  from  May  10th  to  date  of  payment). 
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If  the  taxpayer  made  a  return  in  due  time,  but  negligently  oar 
fraudulently  underestimated  the  tax,  and  only  paid  the  under- 
estimated amount,  the  negligence  or  fraud  was  a  completed  act 
prior  to  May  10th  and  cannot  be  penalized  under  the  new  pro- 
visions, but  interest  at  1  per  cent  per  month  or  fraction  from 
May  10th  to  date  of  pajTnent  should  be  added  —  for  this  interest 
is  not  a  penalty  but  a  charge  for  the  use  of  moneys  due  the  StatCL 
Of  course  where  the  underestimiate  was  fraudulent,  probably  the 
return  itself  contains  elements  of  fraud,  and,  the  fraudulent  act 
having  been  committed  under  the  old  provisions,  it  may  still  be 
punished  under  their  terms  —  by  prosecution  for  a  misdemeanor 
(old  section  376,  paragraph  1)  and  doubled  tax  (old  section  376, 
paragraph  3).  The  double  tax  would  carry  interest  at  1  per 
cent  per  month  or  fraction  from  May  10th  under  the  new  pro- 
vitiions  of  section  377,  paragraph  3. 

Returns,  the  time  to  file  which  has  been  extended  and  not  yet 
expired,  will  fall  entirely  within  the  new  provisions. 

The  power  of  the  comptroller  to  waive  or  reduce  additional 
taxes  and  interest,  conferred  by  amendment  to  section  379  cannot 
he  considered  retroactive,  and  penalties  or  interest  accrued  prior 
to  May  10th  should  be  enforced  under  the  old  provisions. 
Yours,  very  truly, 

CITAELES  D.  NEWTOX, 

Attorney- Oeneral. 
By  JAMES  S.  Y.  IVINS, 

Deptdy. 
To  Hon.  Eugene  M.  Travis,  State  Comptroller,  Income  Tax 

Bureau,  Albany,  N,  Y. 
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May  15,  1920. 

fNOOME  Tax  Lbtteb  N<>.  S3 — DEnNmox  op  ''Besidbkt''  as  MoumD  bt 
Laws  of  1920,  Chapter  691. 

Definition  of  resident  under  section  350  of  Tax  Law  as  amended  by 
Laws  of  1920,  chapter  6^1,  excludes  persons  moring  out  of  the  State 
before  July  Ist. 

Dear  Sib. —  On  April  2,  1920,  I  wi-ote  you  (Income  Tax 
Letter  No.  28)  with  respect  to  the  definition  of  the  tenn  *'  resi- 
dent "  as  used  in  the  New  York  Personal  Income  Tax  Law.  On 
May  10,  1920,  the  Governor  signed  chapter  691  of  the  La\vv>  of 
1920  amending,  among  other  provisions,  subdivision  7  of  section 
350  of  the  Tax  Law,  defining  "  resident."  This  new  enactmeut 
is  by  its  own  terms  retroaijtive,  applying  to  the  1919  tax  as  well 
as  future  taxes,  so  my  advice  of  April  2d  must  be  withdraw^n. 

The  new  provision  is  as  follows: 

"  The  word  "  resident "  applies  only  to  natural  persons 
and  indiides  for  the  porpoae  of  determining  liability  to  the 
tax  imposed  by  this  article  upon  or  with  reference  to  the 
income  of  any  taxable  year,  commencing  with  Ihe  year  nine- 
teen hundred  and  nineteen,  ajiy  ixji-son  who  ohall,  at  any 
time  during  the  last  six  months  of  the  calendar  year,  ho  a 
resident  of  the  state." 

In  other  words  oiily  those  persons  who  were  resident  in  the 
State  between  July  1  and  December  31  (inclusive)  of  any  year 
are  taxable  as  residents  for  that  year.  It  should  be  borne  in 
mind  that  the  tax  is  collected  in  the  year  following  the  year  for 
which  it  is  levied.  So  a  person  who  resided  in  New  York  between 
July  1,  and  December  31,  1919,  is  liable  for  the  1919  tax  even 
though  he  left  the  State  between  January  1  and  March  15,  1920. 
What  I  said  in  Income  Tax  Letter  No.  28,  with  respect  to  the 
difference  between  the  MaBS»achusetts  theory  and  the  New  Y'ork 
theory  stiU  holds  true. 

Where  a  person  resided  in  New  York  between  January-  1  and 
June  30,  1919,  or  between  January  1  and  March  15,  1920,  Init 
not  between  July  1  and  December  31,  1919,  he  was  taxable  as  a 
resident,  as  the  law  fonnerly  stood,  but  the  retroactive  amend- 
ment places  him  in  the  class  of  nonresidents  for  the  taxable  year 
1919.    If  any  persons  so  situated  have  filed  returns  as  residents, 
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they  should  be  permitted  to  substitute  nonresident  returns,  and 
in  proper  cases  refunds  should  be  made. 
Yours,  very  truly, 

CHARLES  D.  NEWTOIT, 

A  ttomey-OeneraZ. 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  Hon.  Eugene  M.  Tbavis,  State  Comptroller,  Income  Tax 
Buremi,  Albany,  N.  F. 


May  22,  1920. 

IiTOOME  Tax  Letteb  No.  34  —  Income  of  Non-Eebidbnts  fbom  Diyidbnds  oi 
Pebsonal  Service  Cobfo&aoions. 

Nonresidents  are  not  taxable  on  dividends  from  personal  service  corpo- 
rations. 

Deab  Sir. —  I  have  examined  the  letter  you  submitted  to  me, 
which  mentions  a  personal  service  corporation  organized  and 
operating  in  New  York,  having  a  nonresident  stockholder  who 
draws  only  a  small  salary  from  the  corporation  but  receives  large 
dividends.  The  earnings  of  the  corporation  are  almost  entirely 
due  to  the.  services  of  the  individual  stockholders  and  the  divi- 
dends which  the  nonresident  stockholder  receives  are,  in  effect,  for 
services  which  he  performs  in  the  State  of  New  York. 

The  New  York  Tax  Law  does  not  make  a  special  dasss  of 
"personal  service  corporations,"  as  does  the  Federal  "Revenue 
Act  of  lftl8."  They  are  treated  like  any  other  business  corpora- 
tion, and  dividends  on  their  stocks  are  not  included  in  "gross 
income  "  of  nonresidents  under  article  XVI  of  our  Tax  Law. 
Section  359  of  subdivision  3  provides: 

"  In  the  case  of  taxpayers  other  than  residents,  gross 
income  includes  only  the  gross  income  from  sources  within 
the  state,  but  shall  not  include  *  *  *  dividends  from 
corporations,  except  to  the  extent  to  which  the  same  shall 
be  a  part  of  income  from  any  business,  trade,  profession  or 
occupation  carried  on  in  this  state  subject  to  taxation  under 
thiB  artide." 
I  do  not  believe  that  the  nonresident  stockholder  in  a  personal 
service  corporation  comes  within  the  exception  contained  in  the 
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latter  part  of  the  quotation.  That  exception  wa^  intended  to 
apply  to  casses  where  a  nonresident  carried  on  a  business  in  the 
State^  as  a  part  of  which  business  he  holds  stocks  on  which  divi- 
dends may  accrue.  A  banker,  broker  or  dealer  in  securities,  is 
likely,  as  a  part  of  his  business  to  have  securities  on  hand  for  the 
purpose  of  reserve,  purchase  and  sale,  or  speculation,  and  when 
he  receives  dividends  they  are  taxaible.  A  partnenship,  having  a 
nonresident  member,  may  hold  securities  as  partnership  assets, 
crediting  dividends  as  partnership  profits.  The  nonresident 
partner  would  be  taxable  on  his  entire  profits  from  the 
partnership. 

But  I  do  not  think  that  because  the  dividends  of  a  personal 
service  corporation  are  due  in  pai^t  to  the  efforts  of  a  nonresident 
stockholder  acting  in  New  York,  he  should  be  regarded  as  owning 
his  stock  as  a  part  of  a  husine&s  carried  on  in  the  State.  His 
ownership  of  the  stock  is  independent  of  any  bueinesis  he  carries 
on.  The  business  in  New  York  —  his  efforts  on  behalf  of  the  cor- 
poration —  may  be  incidental  to  his  ownership  of  the  stock,  but 
the  ownership  is  not  incidental  to  the  business. 

The  corporation  pays  its  tax  (measured  by  dividends)  under 
article  IX-a  of  the  Tax  Law,  juet  as  any  other  business  corpora- 
tion, and  I  think  the  stockholders  should  be  treated  like  stock- 
holders in  any  other  business  corporation. 
Yours  very  truly, 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  Hon.  Eugene  M.  Tbavis,  State  Comptroller,  Income  Tax 

Bureau,  Albany,  N.  F. 


May  29,  1920. 
INOOMB  Tax  Lbttieb  No.  35  —  Distbibtttton  bt  OoTJirnr  TUbabxtebbs. 
Instnictions  to  county  treasurers  for  distributing  income  tax  moneys 
among  localities. 

Dbab  Sie. —  As  requested,  I  have  attempted  to  draw  some 
simple  instructioufi  for  county  treasurers  to  follow  in  distributing 
income  tax  moneys  under  section  382  of  the  Tax  Law  as  amended 
by  chapter  694  of  the  Laws  of  1920. 
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County  treasurers  will  from  time  to  time  receive  from  the 
Comptroller,  checks  for  income  tax  moneys  apportioned  to  their 
counties. 

They  should  distribute  these  moneys  among  the  towns,  cities 
and  villages  of  their  respective  counties,  aB  foHowe: 

(1)  The  tax  rolls  to  be  used  in  making  computations  are  the 
last  preceding  completed  rolls,  of  towns,  cities  and  villages,  upon 
which  State,  county,  city  or  village  taxes  have  been  levied.  Rolls 
not  yet  finally  completed  and  rolls  upon  which  taxes  have  not 
yet  been  levied,  should  not  be  used.  Only  the  real  property 
assessments  on  any  of  these  rolls  should  be  used  —  not  personal 
property  or  bank  tax  assessments. 

(2)  In  making  computations  cities  (except  Dunkirk  and 
Ogdensburg)  should  be  treated  like  towns  containing  no  villages 
or  parts  of  villages.  The  cities  of  Dunkirk  and  Ogdensburg 
should  be  treated  like  villages. 

(3)  The  county  treasurer  should  add  together  the  (real  prop- 
erty) assessment  rolls  of  all  the  towns  and  cities  (except  Dunkirk 
and  Ogdensburg)  in  his  county. 

(4)  The  amount  of  the  roll  of  each  town  or  city  should  then 
be  divided  by  the  total  of  all  the  towns  and  cities.  The  quotient 
will  be  a  decimal,  representing  the  fraction  apportionable  to  the 
town  or  city. 

(5)  By  multiplying  the  amount  received  from  the  C/omptroller, 
by  the  decimal  of  each  town  or  city,  the  amount  apportionable 
to  the  town  or  city  will  be  found. 

(6)  No  further  division  is  necessary  in  cases  of  cities  (other 
than  Dunkirk  and  Ogdensburg)  or  in  cases  of  towns  which  con- 
tain no  villages  or  parts  of  villages,  but  the  county  treasurer 
should  pay  to  the  chief  fiscal  oflBcer  of  the  city  or  the  supervisor 
of  the  town  the  amount  determined  under  paragraph  5  above. 

(7)  In  Westchester  county  the  treasurer  should  pay  to  the 
supervisors  of  the  towns  the  amount  determined  under  paragraph 
5  above,  even  where  towns  contain  villages  or  parts  of  villages. 

(8)  In  cases  of  towns  containing  villages  or, parts  of  villages 
(except  in  Westchester  county),  the  county  treasurer  should 
divide  the  money  apportioned  to  the  town  under  jmragraph  5 
above,  as  follows  (the  cities  of  Dunkirk  and  Ogdensburg  should 
be  treated  like  villages  under  the  following  instructions)  : 
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(j!^)  Where  the  town  contains  one  village^  the  town  aasessment 
roll  should  be  added  to  the  village  assessment  roll.  The  amount 
of  the  town  roll  should  then  be  divided  by  this  total.  The  result 
will  be  a  decimal  fraction  by  which  the  amount  apportionable  to 
the  town  under  paragraph  5  above  dhould  be  multiplied  to  deter- 
mine the  town's  share.  The  town's  ahare  so  determined^  should 
be  paid  to  the  supervisor.  The  amount  of  the  village  roU  should 
be  divided  by  the  sima  of  the  town  and  village  rolls,  the  resulting 
decimal  being  multiplied  into  the  amount  determined  under  para- 
graph 5  above.  The  product  will  be  the  share  of  the  village,  to 
be  paid  to  the  chief  fiscal  officer  of  the  village. 

(10)  Where  a  town  contains  part  of  a  village,  which  aiso  lies 
partly  in  another  town,  the  part  of  a  village  lying  within  the  towii 
is  treated  as  a  village  in  making  calculations  under  paragraph  9^ 
but  the  village  tax  roll  should  be  used  only  insofar  as  it  covers  real 
property  in  that  town.  The  other  part  of  the  village,  and  the 
other  part  of  its  tax  roll  should  be  treated  separately  with  the 
other  town  in  which  it  liea 

(11)  Where  a  town  contains  two  or  more  villages  or  parts  of 
villages,  the  total  of  the  tax  roll  of  the  town  and  the  tax  rolls  of 
all  the  villages  or  parts  of  villages  is  the  divisor  by  which  each 
of  these  rolls  should  be  separately  divided  to  determine  the  frac- 
tion of  the  moneys  attributed  to  the  town  (paragraph  5),  which 
that  municipality  is  to  receive. 

Yours,  very  truly, 

CHARLES  D.  NEWTON, 

A  ttomey-OeneraJ. 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  Hon.  Eugene  M,  Travis,  State  Comptroller,  Income  Ta.x 
Bureau,  Alharvg,  N.  Y. 


June  10,  1920. 

INCOMB  Tax  Lbtteb  No.  36  —  Exempt  Profebtt  Not  Incxudkd  nr  Assbbso) 
Valuationb. 

County  treasurers,  in  computing  distributions  of  income  tax  moneys, 
should  delude  from  assessible  valuations  all  exempt  property. 

Dear  Sib. —  A  question  raised  by  one  of  the  County 
Treasurers  indicates  to  me  the  necessity  of  supplementing  my 
income  tax  letter  No.  35  as  follows: 
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In  making  computations  for  tbe  distribution  by  county 
treasurers  of  income  tax  money®  among  towns,  cities  and  villages, 
the  assessments  of  real  property  only  should  be  considered. 

Real  property  includes  special  franchises,  and  the  assessments 
against  apecial  franchises  should  be  included,  but  assessments 
against  personal  property  and  bank  tax  assessments  should  not 
be  included. 

Properly  "  exempt  ^'  upon  assessment  rolls  should  not  be 
included.  Technically  there  is  no  "  afiseesment  of  exempt  property. 
Section  6  of  the  Tax  Law  provides :  "All  real  and  personal  property 
subject  to  taxation  shall  be  assessed  *  *  *.  This  does  not 
include  property  exempt  from  taxation.  Section  15  of  the  Tax 
Law  requires  the  aseessor^  to  make  a  report  of  the  exempt  prop- 
erty in  their  districts.  This  report  is  not  technically  an  assess- 
ment for  convenience,  and  to  simplify  the  making  of  the  report. 
It  has  been  customary  to  enter  the  exempt  property  upon  the 
assessment  rolls  with  its  value,  marking  it  exempt,  but  such 
property  is  really  not  "  assessed,"  and  the  value  of  it  constitutes 
no  part  of  the  assessed  valuations  of  real  property. 

Very  truly  yours, 

OHAELES  D.  NEWTON, 

A  Uomey-OeneraZ. 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  Hon.  Eugene  M.  Tbavis,  Comptroller,  Income  Tax  Bureau, 
Albany,  N.  Y. 


June  18,  1920. 

INOOMB   Tax   LinTEB   No.    37  —  DisiKiBunoN   by    County   Tebastjbbbs  — 
ViLLAGjg  Rolls. 

County  treasurerfl  in  distributing  to  viUages  should  base  computations 
on  comparison  of  town  and  village  tax  rolls  and  not  on  comparison  of 
town  tax  rolls  with  portions  of  the  same  represented  by  property  within 
the  village. 

Deab  Sib. —  An  inquiry  from  the  treasurer  of  Monroe  County 
indicates  the  necessity  of  a  further  supplement  to  my  Income 
Tax  Letter  No.  35. 

Section  382  of  the  Tax  Law  as  amended  by  chapter  694  of 
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the  Laws  of  1920  provides  for  distribution  of  income  tax  maneys 
to  and  by  counly  treasurers. 

The  first  part  of  the  section  provides  that  the  Comptroller  shall 
divide  specified  moneys  among  the  treasurers  of  the  several 
counties  "  in  the  proportion  that  the  assessed  valuation  of  the 
real  property  of  each  county  bears  to  the  aggregate  assessed  valu- 
ation of  the  real  property  of  the  State." 

Nothing  is  said  in  this  part  of  the  section  as  to  which  rolls 
shall  be  used,  but  the  town  and  city  rolls  cover  all  the  real  prop- 
erty in  the  State,  and  the  State  and  county  taxee  are  levied  upon 
them.  I  think  the  comptroller  justified  in  making  his  distribution 
upon  the  basis  of  these  rolls.  This  distribution  to  the  county 
treasurers  is  very  properly  made  on  the  basis  of  what  might  be 
called  the  county  rolls  —  the  rolls  equalized  by  the  State  Board 
of  Equalization  —  consisting  of  the  values  found  on  town  and 
city  rolls. 

Similarly  when  a  county  treasurer  apportions  moneys  among 
the  towns  and  cities,  he  should  follow  the  town  and  city  rolls. 

But  when  it  comes  to  the  division  of  the  amount  apportioned 
to  a  town  between  the  supervisor  and  the  fiscal  officers  of  the 
villages  contained  in  the  town,  the  village  rolls  must  be  con- 
sidered.  By  this  is  meant  the  rolls  prepared  by  the  village 
assessors,  under  which  the  village  taxes  are  levied.  It  does  not 
mean  that  part  of  the  town  roll  covering  the  territory  of  the  vil- 
lage. In  some  cases  the  village  assessors  accept  the  assessments 
of  the  town  assessors,  but  where  they  do  not  do  so,  but  make  their 
own  assessment,  it  is  this  assessment  which  must  be  taken  in 
conjunction  with  the  town  roll  in  making  computations. 
Tours  very  truly, 

CHARLES  D.  :\^EWTON, 

A  Uorney-Gcneral. 

By  ja:^ies  S.  Y.  IVIXS, 

Deputy, 
To  Hon.  Ettoene  M.  Travis,  StaJte  Comptroller,  Income  Tcuc 
Bureau,  Albaivy,  N.  Y. 
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August  80,  1920. 
IxcoafB  Tax  Lfrmat  No.  38  —  TaxabhiITt  or  Constttutiowal  Officebs. 

Salaries  of  officer  a  whose  compensation  is  ilxed  bv  the  Constitution 
are  not  taxable  income^  Salaries  of  officers  named  m  the  constitution 
whose  salaries  are  not  fixed  therein  are  not  taxable  income  during  the 
term  for  which  those  oflSces  had  been  chosen  at  the  time  the  statute  took 
effect. 

Dear  Sir. —  On  February  9,  1920^  in  income  tax  letter  No.  19 
I  considered  the  question  of  taxati<Hi  under  the  State  Income  Tax 
Law,  of  salaries  of  officers  named  in  the  constitution. 

Section  9  of  article  X  of  the  State  Constitution  provides : 

"  No  officer  whose  salary  is  fixed  by  the  Constitution  shall 

receive  any  additional  compensation.     Each  of  the  other 

State  officers  named  in  the  Constitution  shall,  during  his 

continuance  in  office,  receive  a  compensation  to  be  fixed  by 

law,  which  shall  not  be  increased  or  diminished  during  the 

term  for  which  he  shall  have  been  elected  or  appointed 
♦     *     ♦  >> 

There  are  similar  provisions  in  section  1  of  article  V  (cover- 
ing officers  named  in  that  article),  and  in  section  15  of  article  VI 
(covering  county  judges  and  surrogates). 

In  income  tax  letter  No.  19  I  discussed  the  available  authorities 
on  both  sides  of  the  question  of  whether  these  constitutional  pro- 
visions had  the  effect  of  exempting  the  officers  named  from  taxa- 
tion upon  their  incomes.  I  stated  in  conclusion,  "  it  is  obvious 
that  there  is  much  to  be  said  upon  either  side  of  this  question, 
but  in  view  of  the  fatet  that  acts  of  the  Legislature  are  entitled  to 
the  presumption  that  they  ane  constitutional  and  since  one  of  my 
duties  is  to  plead  for  the  constitutionality  of  statutes  and  another 
is  to  protect  the  public  treasury,  I  would  hesitate  to  hold  this 
act  unconstitutional  unless  satisfied  beyond  a  reasonable  doubt 
that  such  were  the  case.  And  I  am  not  satisfied  that  the  balance 
swings  against  the  constitutionality  of  the  law,"  and  I  suggested 
that  it  would  be  well  to  have  the  question  raised  in  the  courts,  that 
a  final  determination  might  be  had.  Since  then  the  Supreme 
Court  of  the  United  States  in  the  case  of  Evcons  v.  Oore  (decided 
June  1,  1920),  has  passed  upon  a  similar  provision  in  the  United 
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States  Constitution,  to  the  effect  that  the  compensation  of  Federal 
judges  "  shall  not  be  diminished  during  their  continuance  in 
office."  The  court  was  divided  and  the  prevailing  and  dissenting 
opinions  respectively  considered  the  authorities  cited  upon  both 
aides  of  the  question  in  my  income  tax  letter  No.  19,  but  the 
majority  of  the  court  arrived  at  the  conclusion  that  the  constitu- 
tional inhibition  against  diminution  of  salary  during  continuance 
in  office  prohibited  the  levy  of  an  income  tax  upon  the  officers 
prelected,  in  so  far  as  their  salaries  were  considered  as  a  part  of 
tlieir  income. 

In  view  of  this  decision  I  am  no  longer  in  doubt  as  to  what 
should  be  considered  the  law  under  our  State  Constitution,  as  I 
think  it  unquestionable  that  the  Court  of  Appeals  would  follow 
the  prevailing  opinion  in  the  United  States  Supreme  Court.  Such 
being  the  case,  I  advise  you  that  in  my  opinion  the  State  Income 
Tax  should  not  be  levied  against  the  salaries  of  officers  protected 
by  the  sections  of  the  constitution  as  mentioned  above.  In  other 
words,  these  salaries  should  be  excluded  from  gross  income  in  the 
returns  made  by  these  officers. 

Some  of  the  State  officers  have  their  salaries  exactly  fixed  in 
the  constitution  —  the  Governor  (article  IV,  section  4),  Lieu- 
tenant Governor  (IV,  8),  members  of  the  Legislature  (III,  6)  and 
justices  of  the  Supreme  Court  (VI,  12).  The  salaries  which  may 
be  fixed  by  the  Legislature  cannot  be  increased  or  diminished 
during  the  term  of  office,  even  by  the  imposition  of  an  income  tax. 
It  follows  a  fortiori  that  salaries  which  are  absolutely  fixed  hy 
the  constitution  cannot  be  so  diminished,  and  these  officers  are  not 
subject  to  the  income  tax  upon  their  salaries  while  the  constitu- 
tional provisions  remain  unchanged. 

The  officers  whose  salaries  may  be  fixed  by  the  Legislature  and 
who  had  been  elected  prior  to  the  enactment  of  chapter  627  of  the 
Laws  of  1919,  are  not  subject  to  the  income  tax  during  the  period 
for  which  they  then  stood  elected,  but  officers  elected  since  that 
day  are  subject  to  the  tax. 

The  officers  so  protected  include  the  Secretary  of  State,  the 
Comptroller,  the  State  Treasurer,  the  Attorney-General,  the  State 
Engineer  and  Surveyor,  the  Superintendent  of  Pubic  Works,  the 
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three  Assistant  Superintendents  of  Public  Works,  the  Superin- 
tendent of  State  Prisons,  the  Clerks  of  the  Court  of  Appeals  and 
the  Appellate  Divisions  of  the  Supreme  Court  and  the  County 
Judges  and  Surrogates.  This  list  is  not  exclusive.  There  may 
be  others  whom  I  have  overlooked  in  a  hasty  examination  of  the 
constitution. 

I  suggest  that  under  the  powers  vested  in  you  by  the  Income 
Tax  Law,  you  refund  to  such  of  these  constitutional  officers  as 
have  paid  income  taxes  to  which  they  were  not  liable,  the  amounts 
of  the  taxes  computable  upon  their  salaries. 
Tours  very  truly, 

CHARLES  D.  NEWTON, 

A  ttomey-Oenerdl. 
By  JAMES  S.  Y.  IVINTS, 

Deputy. 

To  Hon.  Eugene  M.  Travis,  Comptroller,  Income  Tax  Bureau, 
ATbcmy,  N.  7. 


September  23,  1920. 

IiTooME  Tax  LBimt  No.  30  —  Allocation  of  Eakninob  bt  Aoooohtaiitb, 
Etc. 

AUocation  of  businesfl  done  within  and  without  the  state  by  aocoimt- 
anta  and  others  maintaining  offices  in  several  places  discussed. 

Deab  Sib. —  As  requested,  I  have  examined  the  correspondence 
between  the  audit  division  and  a  certain  firm  of  accountants,  who 
submitted  a  proposed  alternative  basis  of  apportionment  under 
Article  470  of  the  income  tax  regulations. 

While  public  accountants,  ineof ar  as  the  activities  of  members 
of  the  firm  are  concerned,  undoubtedly  practice  a  profession,  it 
seems  to  me  that  insofar  as  they  employ  others  on  salary  and 
charge  their  clients  for  the  services  rendered  by  these  others,  they 
are  carrying  on  a  business.  It  is  impossible  to  draw  strict  lines 
between  businesses,  trades,  professions  and  occupations,  for  the 
term  "  occupation  "  undoiibtedly  includes  the  other  three  terms. 
The  term  "  business  "  may  easily  include  trade,  and  to  a  certain 
extent  profession,  and  it  is  hard  to  say  in  some  cases  whether 
an  occupation  will  be  regarded  as  a  trade  or  as  a  profession.  For 
the  purposes  of  the  Income  Tax  Law,  it  is  noi  necessary  to  make 
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any  definite  distinction,  however,  for  the  words  "  business,  trade, 
profession  or  occupation ''  as  found  in  different  sections  of  the 
Income  Tax  Law,  and  different  articles  of  the  regulations  are 
used  conjunctively  rather  than  disjunctively. 

Section  351  of  the  Tax  Law  imposes  the  income  tax  on  the 
entire  net  income  "from  every  trade,  profession,  business  or 
occupation  carried  on  in  this  State  by  natural  persons  not  resi- 
dents of  the  State."  The  law  makes  no  specific  provision  for  the 
allocation  of  business,  trade,  profession  or  occupation  when  car- 
ried on  both  within  and  without  the  State,  but  under  the  power  to 
make  regulations  conferred  by  section  383,  the  Comptroller  has 
laid  down  rules  for  such  allocation  in  Articles  415,  455,  456  and 
457  of  the  regulations,  and  has  provided  in  Article  470  that  a 
non-resident  may  submit  an  alternative  basis  of  apportionment 
which,  if  approved  by  the  Comptroller,  will  be  accepted.  The 
allocation  of  earnings  of  businesses  carried  on  in  several  States, 
Itke  the  allocation  of  intangible  property  in  such  businesses,  is 
always  a  difficult  matter,  and  one  in  which  no  rules  can  be  for- 
mulated which  will  be  sure  to  work  exact  justice  in  every  case. 
The  courts  in  passing  upon  statutes  providing  for  the  allocation 
of  intangible  property  have  held  many  distinct  schemes  to  be 
just  and  proper.  The  only  conclusion  to  be  drawn  from  the  vari- 
ous decisions  of  the  courts  is  that  where  the  scheme  is  based  on 
reason,  and  the  rule  is  such  that  it  will  probably  result  in  sub- 
stantial justice  in  the  general  run  of  cases,  the  courts  will  not 
interfere  because  in  a  given  case  it  is  possible  to  suggest  another 
rule  which  may  seem  more  equitabla 

I  have  no  doubt  that  the  rule  adopted  in  the  Comptroller's 
regulations  is  one  based  on  sound  reason,  and  calculated  to  do 
substantial  justice  generally.  Cases  may  arise  in  which  the  gen- 
eral rule  would  be  inequitable,  and  to  take  care  of  such  cases  the 
Comptroller  has  provided  in  Article  470  for  the  submission  on 
the  part  of  taxpayers  of  alternative  methods  of  apportionment,  but 
whether  any  proposed  alternative  method  shall  be  accepted  is  a 
matter  in  the  discretion  of  the  Comptroller,  and  I  do  not  think 
that  any  taxpayer  would  be  able  to  compel  by  judicial  action  the 
acceptance  of  a  proposed  alternative  method.  If  a  taxpayer  could 
show  clearly  that  the  general  rule  would  work  inequitably  in  his 
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case,  he  might  compel  a  modification  of  the  rule,  though  it  is 
doubtful  whether  he  could  do  that  without  showing  that  the  rule 
was  generally  inequitable,  but  even  were  the  taxpayers  in  a  posi- 
tion to  compel  a  modification  of  the  rule,  I  do  not  think  he  could 
compel  the  adoption  of  a  rule  proposed  by  him.  The  most  the 
court  would  do  would  be  to  require  the  adoption  of  some  rule 
which  would  work  equitably. 

In  the  specific  case  under  consideration,  the  accountants  carry 
on  business  through  offices  in  five  states  and  agencies  in  six  more 
states  and  one  foreign  country.  Under  the  rule  as  laid  down  in 
the  regulations,  presumably  the  value  of  real  property  and  tan- 
gible personal  property  would  be  but  a  small  factor  in  allocation, 
and  the  allocation  would  be  on  the  basis  of  personal  service  com- 
pensation paid  and  charges  for  services  performed  in  connection 
with  the  business  carried  on  within  and  without  the  State.  Under 
Article  415,  a  business,  trade,  profession  or  occupation  is  regarded 
as  carried  on  within  the  state  when  the  taxpayer  maintains  an 
office,  shop,  store,  warehouse,  factory,  agency  or  other  place  where 
his  affairs  are  systematically  and  regularly  carried  on  therein,  and 
if  no  such  place  of  business  is  maintained  without  the  state,  the 
boflinesB  is  regarded  as  carried  on  wholly  within  the  state  (Article 
4r)5).  Similarly,  when  no  such  place  of  business  is  maintained 
within  the  state,  the  business  is  regarded  as  carried  on  wholly 
without  the  state  (Article  456).  Where  such  places  of  business 
are  maintained  both  within  and  without  the  state,  the  tusiness 
carried  on  within  and  without  the  state  is  allocated  on  the  basis 
of  business  done  through  the  different  offices  (or  places  of 
business). 

That  this  rule  is  one  calculated  to  result  in  an  equitable  dis- 
tribution in  the  majority  of  cases,  and  one  which  would  be  sus- 
tained as  just  by  the  courts,  I  have  no  doubt. 

The  Comptroller  has  adopted  a  different  basis  of  apportion- 
ment of  the  earnings  of  non-resident  employees,  which  are  allo- 
cated on  the  basis  of  the  places  where  services  are  rendered.  This 
rule  too  seems  to  me  just,  and  it  would  be  inequitable  to  attempt 
to  allocate  the  earnings  of  an  employee  on  the  basis  of  the  office 
from  which  he  was  paid,  but  the  difference  between  the  situation 
of  a  business  and  the  situation  of  an  employee  makes  necessary 
different  rules  in  the  two  cases. 
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The  taxpayers  in  the  case  under  consideration  think  that  the 
basis  adopted  for  employees  would  be  fairer  in  their  case  than 
the  basis  adopted  for  businesses,  but  their  proposed  method  of 
allocation  is  neither  the  one  nor  the  other.  They  propose  to  allo- 
cate on  the  basis  of  the  location  of  their  clients.  Whjile  the 
Comptroller  might  in  his  discretion  accept  this  basis,  if  satisfied 
to  its  equity,  I  consider  him  fully  justified  in  refusing  to  accept  it, 
it  not  so  satisfied.  It  may  very  well  be  that  the  location  of  clients 
is  not  indicative  of  the  true  value  of  business  within  and  without 
the  state.  Many  professional  men  having  offices  only  within  the 
State  of  New  York  regard  themselves  as  doing  business  within  the 
State  for  clients  without  the  State,  for  whom  they  actually  per- 
form services  beyond  the  State's  boundaries. 

In  their  correspondence  the  taxpayers  admit  that  if  they  main- 
tained only  one  office,  and  that  were  within  the  State,  they  could 
properly  be  held  to  be  carrying  on  business  wholly  within  the 
State.  Suppose  they  had  an  offi<»e  in  New  York  from  which  they 
sent  members  and  employees  into  New  Jersey  to  audit  books  of 
their  clients.  The  entire  business  handled  from  the  New  York 
office  would  be  taxable  in  New  York.  Suppose  they  now  opened 
another  office  in  Philadelphia  and  from  it  handled  business  in 
Pennsylvania  and  examined  the  books  of  clients  in  Delaware. 
The  same  amount  of  business  would  still  be  transacted  from  the 
New  York  office.  The  receipts  from  New  Jersey  clients  under 
the  first  supposition  would  be  taxable  in  New  York  as  part  of  a 
business  carried  on  within  New  York.  Should  the  opening  of 
the  Philadelphia  office,  which  in  no  way  touches  the  New  Jersey 
clients  nor  the  business  done  for  them,  change  the  situs  of  that 
part  of  the  business  ?  I  am  satisfied  to  the  contrary.  If  we  were 
to  hold  that  it  did,  any  non-resident  having  a  single  office  in  New 
York,  but  rendering  services  to  clients  in  other  states,  would  be 
able  to  shift  the  taxability  of  much  of  his  income  from  such  client 
by  merely  opening  an  office  or  engaging  desk  room  in  another 
state. 

While,  of  course,  it  is  possible  for  the  accountants  to  handle  a 
large  part  of  their  New  York  business  from  the  Philadelphia 
office  instead  of  from  the  New  York  office  and  thus  reduce  their 
taxability  in  New  York,  that  is  their  privilege  just  as  it  is  the 
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privilege  of  an  individual  to  move  his  residence  from  one  state  to 
another. 

Shonld  you  believe  that  the  alternative  "basis  proposed  by  the 
accountants  in  the  case  before  me  is  not  a  better  basis  for  equitably 
apportioning  the  earnings  of  firms  situated  as  they  are,  I  consider 
you  fully  justified  in  insisting  upon  the  basis  set  forth  in  the 
regulations. 

Yours  very  truly, 

CHARLES  D.  NEWTON, 

A  ttomey-Generah 
By  JAMES  S.  Y.  IVINS,  DepvJty. 
To  Hon.  Eugene  M.  Travis,  Comptroller,  Income  Tax  Bureau, 
Albany,  N.  Y. 


December  17,  1920. 
IifCX)MK  Tax  liETTis  No.  40. 

Bbxewal  Commissions  on  Insurance  Policies  Written  Before  January 
1,  1W9. 

Kenewal   commissions  on  insurance  policies  are  taxable  income,  even  in 
cases  where  the  policies  were  written  prior  to  January  1,  1910. 

Deab  Sie. —  The  income  tax  bureau  ruled  some  time  ago 
that  where  an  agent  of  an  insurance  company  had  v^rritten  a  policy 
prior  to  January  1,  1919,  but  under  his  contract  was  entitled  to 
receive  commissions  upon  premiums  paid  after  "that  date  to  con- 
tinue the  policy  in  force,  the  earning  of  which  commissions  re- 
quired no  further  act  on  the  part  of  the  agent,  they  will  be 
regarded  as  money  earned  and  accrued  prior  to  January  1,  1919, 
and  not  be  deemed  taxable  under  the  Income  Tax  Law. 

In  making  such  ruling  the  Bureau  was  undoubtedly  thinking 
entirely  of  the  fact  that  no  further  act  on  the  part  of  the  agent 
was  necessary  to  entitle  him  to  the  renewal  commissions  and  that 
his  work  was  entirely  done  prior  to  January  1,  1919 ;  and  over- 
looked the  fact  that  the  payment  of  such  renewal  commissions 
was  necessarily  contingent  upon  the  payment  of  premiums  by  the 
policy  holder  after  January  1,  1919.  At  the  time  the  agent  did 
his  work  there  was  no  possible  way  of  telling  how  many  renewal 
commissions  would  become  due.  If  we  had  had  an  Income  Tax 
Law  prior  to  1919  the  renewal  commissions  certainly  could  not 
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have  been  taxed  at  the  time  the  policy  was  written.  That  being 
the  case,  they  are  to  be  regarded  as  taxable  at  the  time  they  are 
received. 

The  Federal  Income  Tax  Law  and  the  State  Income  Tax  Law 
are  similar  in  their  provisions  with  respect  to  the  inclusion  of 
earnings  in  gross  income  and  the  Federal  government  made  rul- 
ings with  respect  to  moneys  earned  prior  to  March  1,  1913,  and 
paid  thereafter  similar  to  the  general  rules  adopted  in  the  regula- 
tions of  our  Income  Tax  Bureau. 

The  Federal  courts  were  called  upon  to  pass  upon  the  question 
of  the  taxability  of  renewal  commissions  on  policies  written  prior 
1  •  March  1,  1913,  and  they  held  that  such  commissions  were  tax- 
able when  received.  The  soundness  of  the  reasoning  in  these 
cases  is  unquestionable,  and  I  advise  you  that  they  should  be 
accepted  as  precedents  {Edmwrds  v.  Keith,  224  Fed.  585 ;  s.  c.  231 
Fed.  110;  Woods  v.  Llewellyn,  252  Fed.  106). 

I  advise  that  you  amend  your  rulings  and  treat  renewal  com- 
missions as  taxable  to  the  agents  when  received  by  them  regardless 
of  the  time  at  which  the  policies  may  have  been  written. 

Yours  very  truly, 

CHAKLES  D.  NEWTON, 

A  ttomey-GeneraL 
By  JAMES  S.  Y.  IVINS, 

Deputy. 
To  Hon.  Eugene  M.  Tbavis,  Comptroller,  Income  Tax  Bureau, 
Albany,  N.  Y. 
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OPINIONS  ON  APPLICATIONS  FOR  LEAVE 
TO  COMMENCE  ACTIONS  IN  NAME  OF 
PEOPLE,  ETC. 


Befobe  tub  Attorney-Gbnekal 
In  the  Matter  of  the  Application  of  William  S.  Rising  for  the 
Commencement  of  an  Action  for  the  Dissolution  of  Eagle 
Paint  and  Varnish  Co.,  Inc. 

Application  by  William  S.  Rising  for  the  coraraeueement  of  an 
action  by  and  on  behalf  of  the  people  for  a  dissolution  of  Eagle 
Paint  &  Varnish  Co.,  Inc.,  upon  the  ground  that  said  corporation 
has  suspended  its  ordinary  and  lawful  business  for  at  least  a  year. 

The  petitioner  appeared  by  Hector  McG.  Curren,  his  attorney. 

'No  appearance  by  the  respondent. 

Facts 

The  Eagle  Paint  &  Varnish  Co.,  Inc.  is  a  domestic  corporation 
organized  under  the  Laws  of  the  State  of  New  York  on  the  19th 
of  February,  1914,  for  the  purpose  of  manufacturing,  selling  and 
dealing  in  all  kinds  of  paints,  oils  and  varnishes.  It  was  capital- 
ized at  $10,000  with  its  principal  place  of  business  at  Niagara 
Falls,  N.  Y. 

The  directors  and  stockholders  of  the  corporation  at  the  com- 
mencement of  its  business  were  James  McAuliff,  Alexander  Page 
and  Richard  II.  Acott,  none  of  whom  can  be  located  at  the  present 
time  except  Mr.  Page,  who  was  duly  served  with  notice  of  this 
application  but  failed  to  appear. 

The  corporation  ceased  to  do  business  in  about  a  year  after 
it  was  incorporated.  No  certificate  was  ever  filed  with  the  Secre- 
tary of  State  showing  that  one-half  of  the  capital  stock  of  the  cqi'- 
poration.  had  been  paid  in  within  one  year,  as  required  by  section 

5  of  the  Business  Corporation  Law,  and  has  not  functioned  as  a 
corporation  so  far  as  shown  by  the  verified  petition  since  the  first 
year  after  its  incorporation. 

A  letter  has  been  filed  upon  this  application,  signed  by  Moore 

6  Killian  of  Niagara  Falls  reading  as  follows: 
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''September  21,  1920. 
Me.  Hector  McG.  Cubken,  375  Fulton  Street,  Borough  of 
Brooklyn,  N.  Y.: 
Deab  Sib. — Mr.  Page  is  in  receipt  of  the  petition  and 
notice  relative  to  application  for  dissolution  of  Eagle  Paint 
and  Varnish  Company,  Inc.    Mr.  Page  is  willing  that  dis- 
solution shall  take  place  as  the  company  has  gone  out  of  busi- 
ness and  has  no  assets.     Mr.  Page  is  the  only  director  oa 
stockholder  residing  hereabouts  and  whose  place  of  residence 
is  known  to  us  at  the  present  time. 
Very  truly  yours, 

(Signed)     MOORE  &  KILLIAN." 

A  company  represented  by  the  petitioner,  by  the  name  of  "  Eagle 
Paint  &  Varnish  Works  "  has  been  doing  business  for  a  nunibei 
of  years,  as  a  firm,  and  now  desires  to  incorporate  under  that 
name  but  is  unable  to  do  so  on  account  of  the  similarity  of  the 
^name  under  which  it  intends  to  so  incorporate  to  that  of  the 
Eagle  Paint  &  Varnish  Co.,  Inc. 

Repoet 
The  said  Eagle  Paint  &  Varnish  Co.,  Inc.,  having  wholly  sus- 
I  I  pended  its  ordinary  and  lawful  business  for  at  least  a  year,  and 

upwards,  has  rendered  itself  clearly  liable  to  dissolution  under  the 
provisions  of  article  VI  of  the  General  Corporation  Law  and  I 
do  hereby  recommend  that  an  action  be  commenced  by  and  in 
behalf  of  the  People  for  a  dissolution  thereof,  upon  the  petitioner 
filing  in  this  department  a  bond  and  assent  to  the  terms  and 
?i  conditions  upon  which  such  action  is  allowed  and  that  Hector 

McG.  Curren  be  designated  to  commence  and  prosecute  such  action 
in  the  name  of  the  Attorney-General  upon  his  signing  and  agree- 
ing to  such  terms  and  conditions. 
Dated,  October  6,  1920. 

GEORGE  A.  FISHER, 
Second  Deputy  Attomey-OeneraL 
Approved  October  6,  1920. 
I  CHARLES  D.  NEWTON, 

A  ttomey-General. 
By  J.  L  Chbkby,  First  Deputy. 
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BeFOKE  the  ATTOBNEY-GENEaAL 

In  the  Matter  of  the  Application  of  William  S.  Rising  for  the 

Commencement  of  an  Action  for  the  Dissolution  of  Eaole 

Paint  &  Varnish  Co.,  Inc. 

On  reading  and  filing  the  report  of  George  A.  Fisher,  Second 
Deputy,  dated  October  6,  1920,  which  has  been  duly  approved 
by  me,  I  do  hereby 

Order  and  direct  that  an  action  be  commenced  in  the  name  of 
the  people  against  the  Eagle  Paint  and  Varnish  Company,  Inc. 
for  a  dissolution  thereof,  upon  the  petitioner  executing  and  filing 
with  me  a  bond  in  the  penal  sum  of  two  hundred  and  fifty  dol- 
lars, to  be  approved  by  me,  to  protect  the  State  against  all  costs 
and  claims  growing  out  of  such  action  and  Rector  McG.  Curren 
of  375  Fulton  street,  Brooklyn,  New  York  is  hereby  designated 
to  commence  and  prosecute  such  action,  in  my  name  as  Attorney- 
General,  but  without  compensation  from  the  State  of  New  York, 
upon  the  said  petitioner  and  such  designated  attorney  executing 
and  filing  with  me  the  assent  to  the  terms  and  conditions  upon 
which  such  action  is  allowed  to  be  commenced,  appended  to  such 
bond. 

Dated,  October  6,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
By  G.  A.  FISHER,  Second  Deputy. 


Before  the  Attorney-General 
In  the  Matter  of  the  Application  of  Stanton  M.  Child  for  the 
Commencement  of  an  Action  Against  The  Kebpsafe  Company, 
Inc.,  for  a  Dissolution  Thereof. 

This  is  an  application  made  by  Stanton  M.  Child,  a  creditor 
and  stockholder  of  The  Keepsafe  Company,  Inc.,  for  the  com- 
mencement of  an  action  by  and  in  behalf  of  the  people  againsi 
said  The  Keepsafe  Company,  Inc.,  for  a  dissolution  thereof  upon 
the  ground  that  the  said  corporation  has  remained  insolvent  for 
at  least  one  year,  and  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year. 
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The  petition  is  verified  and  copies  of  the  same  and  the  exhibits 
attached  thereto,  together  with  a  notice  that  the  same  would  be  pre- 
sented to  the  Attorney-Greneral  for  official  action  by  him  on  the 
10th  day  of  November,  1920,  at  10:30  a.  m.,  at  the  Attorney- 
General's  office  in  the  city  of  Albany,  were  served  upon  George 
O.  Elmore,  the  president  of  said  corporation,  on  the  28th  day  of 
October,  1920. 

There  was  no  appearance  in  opposition  to  such  application,  and 
the  statement  of  facts  set  forth  therein  has  not  been  denied  or 
in  any  way  controverted  by  or  in  behalf  of  said  corporation. 

The  Keepsafe  Company,  Inc.,  was  incorporated  on  or  about  the 
2d  day  of  January,  1913,  pursuant  to  the  provisions  of  the  Stock 
Corporation  Law  for  the  purpose  of  acquiring  patents,  manufac- 
turing of  patented  articles,  including  the  manufacture  and  sale 
of  a  patented  automatic  alarm  safe,  and  various  other  activities 
mentioned  in  the  certificate  of  incorporation,  with  a  capital  stock 
of  $10,000. 

The  board  of  directors  consisted  of  seven  members  and  the 
names  of  the  directors  for  the  first  year,  as  stated  in  the  certifi- 
cate, were  as  follows : 

George  P.  Coolidge,  Harold  P.  Vose, 

Harry  J.  Ahlheim,  Russell  L.  Engis, 

Albert  E.  Heckman,  Charles  E.  Churchill, 

George  0.  Elmore. 

On  or  about  the  5th  day  of  February,  1913,  the  following  offi- 
cers of  the  corporation  were  elected : 
President,  George  O.  Elmore. 
Vice-President,  James  L.  McQuarrie. 
Treasurer,  Russell  L.  Engs. 
Secretary,  Harold  P.  Vose. 

The  said  Russell  L.  Engs  resigned  his  office  in  1915  and  one 
John  n.  S afford  was  elected  to  the  position  of  treasurer,  and 
thereafter  the  said  Harold  P.  Vose  also  resigned  his  office  and  the 
said  John  H.  Safford  was  elected  as  secretary,  and  thereafter  held 
both  offices  until  his  death  in  February,  1920.  There  has  been  no 
change  in  the  offices  of  president  and  vice-president. 

The  said  corporation  continued  to  and  did  carry  on  its  business 
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until  about  the  19th  day  of  October,  1915,  when  its  capital  stock 
was  increased  to  $100,000,  consisting  of  1,000  shares  of  the  par 
value  of  $100  each. 

That  from  the  date  of  its  incorporation  in  the  year  1912  and 
down  to  the  present  time  the  business  of  the  said  corporation  has 
been  unsuccessful  and  its  earnings  have  been  gradually  declining 
and  during  the  past  five  years  its  annual  earnings  have  not 
equalled  its  annual  expenditures,  until  at  the  present  time  it  has 
no  income  from  any  source  whatsoever  and  has  not  had  for  more 
than  one  year  last  past,  and  during  the  whole  of  said  period  no 
dividends  have  ever  been  declared  nor  have  any  of  the  stockholders 
realized  any  gain  or  profit  from  their  investment  in  the  sto(*k  of 
the  said  corporation. 

That  the  said  The  Keepsafo  Company,  Inc.,  from  in  or  about 
the  month  of  December,  1917,  down  to  the  present  date  has  trans- 
acted no  business  of  any  nature  whatsoever,  has  made  no  sales, 
manufactured  no  goods,  and  maintained  np  oflSce  for  the  transac- 
tion of  its  business. 

That  the  said  corporation  has  suspended  its  ordinary  and  law- 
ful business  for  more  than  a  year  last  past,  in  fact  for  more  than 
three  years. 

That  the  said  corporation  never  issued  any  financial  reports 
setting  forth  its  financial  condition;  that  the  income  of  the  said 
company  in  the  year  1913  amounted  to  the  sum  of  $110.30,  and 
that  its  expenses  for  the  said  year  were  $2,105,  leaving  a  deficit 
for  the  year  of  $1,994.70 ;  that  the  indebtedness  of  the  said  cor- 
poration at  the  end  of  the  year  1917  amounted  to  approximately 
$20,000,  and  that  during  said  year  the  company  received  no  net 
income  whatsoever. 

The  said  corporation  is  indebted  to  the  petitioner  for  work,  labor 
and  services  performed  and  material  furnished  to  the  amount  and 
of  the  value  of  $7,488.22,  and  at  the  end  of  the  year  1917  was 
indebted  to  John  H.  SaflFord  for  cash  advanced  in  the  amount  of 
$10,878.66,  and  was  and  is  indebted  to  other  persons,  firms  and 
corporations  for  various  amounts  which  have  not  been  definitely 
stated. 

In  or  about  the  year  1920  judgment  was  recovered  by  the  peo- 
ple of  the  State  of  New  York  against  the  said  corjjoration  in  tht 
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Supreme  Court  for  the  sum  of  $120  for  unpaid  taxes.  The  sai.l 
judgment  has  remained  wholly  unpaid  and  unsatisfied. 

That  the  said  corporation  owns  no  real  property  and  has  no 
cash,  securities  or  assets  of  any  kind,  nature  or  description,  exoopr 
certain  letters  patent  of  the  United  States  and  certain  merohan- 
dise  and  stock  on  hand,  consisting  of  tools  and  equipment  for  mak- 
ing the  patented  devices,  alarm  safes  and  numerous  parts  u^ed  in 
the  manufacture  of  said  alarm  safes. 

That  the  said  corporation  has  no  means  whatsoever  of  liquirlat- 
ing  its  outstanding  indebtedness  nor  has  it  had  the  means  tc  do 
so  for  more  than  one  year  last  past ;  that  the  said  corporation  has 
become  and  is  insolvent  and  unable  to  pay  its  debrs  and  has  re- 
mained insolvent  for  at  least  one  year  last  past. 

Eepobt 
The  said  The  Keepsafe  Company,  Inc.,  is  insolvent  and  has 
suspended  its  ordinary  and  lawful  business  for  upward  of  a  year 
last  past,  and  is  subject  to  a  dissolution  pursuant  to  the  provisions 
of  article  VI  of  the  General  Corporation  Law.  I  do,  therefore, 
recommend  that  an  action  be  brought  by  the  people  against  the 
said  corporation  for  a  dissolution  thereof,  and  that  Aron  &  Wise, 
with  offices  at  50  Pine  street,  New  York  city,  be  designated  to 
i  commence  and  prosecute  such  action  in  the  name  of  the  Attorney- 

1  General  upon  the  petitioner  executing  and  filing  in  this  office  a 

bond  to  be  approved  by  the  Attorney-General,  and  also  upon  the 
petitioner  and  the  designated  attorneys  executing  and  filing  the 
assent  appended  to  such  bond  as  directed  by  an  order  of  the  Attor- 
ney-General. 

Dated  December  14,  1920. 

GEOEGE  A.  FISHER, 

Second  Deputy  Attorney -Oeiieral. 
Approved  December  14,  1920. 
CHARLES  D.  NEWTON, 

A  ttomey-General, 
By  J.  L.  Cheney, 

First  Deputy. 


^ 


ifl! 


Digitized  by  VjOOQIC 


Opinions  on  Applications  to  Commence  Actions     247 

Befoke  the  Attouney-General 
In  the  Matter  of  the  Application  of  John  David  for  the  com- 
mencement   of    an    action    for    the    dissolution    of   David   & 
David,  Inc. 

.  This  is  an  application  for  the  commencement  of  an  action  hy 
the  people  against  David  &  David,  Inc.,  for  a  dissolution  of  such 
corporation  upon  the  ground  that  it  has  suspended  its  ordinary 
and  lawful  business  for  at  least  one  year.  The  petitioner  appeared 
by  Morris,  Plante  &  Saxe,  his  attorneys.  The  respondent  did 
not  appear  except  by  stipulation  as  hereinafter  stated. 

Facts 

In  1903  the  petitioner  with  one  Samuel  David  formed  a 
copartnership  under  the  firm  name  and  style  of  David  &  David 
as  haberdashers  at  No.  131  West  42nd  street,  and  a  large  and 
lucrative  business  was  built  up  under  such  firm.  The  copartner- 
ship was  dissolved  in  1910,  and  one  Milton  Weber  was  taken  in 
by  the  petitioner  and  a  corporation  was  formed  under  the  cor- 
porate name  of  Weber  &  David.  About  six  months  thereafter 
the  said  Weber  withdrew  and  the  corporate  name  was  changed 
to  John  David,  Inc.,  and  since  that  time  it  has  continued  in 
business  and  is  still  in  existence.  After  the  withdrawal  of 
Mr,  Weber  the  business  of  the  corporation  was  continued  by  the 
petitioner,  John  David,  and  the  said  Samuel  David,  who  had 
together,  as  aforesaid,  composed  the  firm  of  David  &  David. 

In  1913  the  said  Samuel  David  disposed  of  his  interests  and 
holdings  in  the  said  corporation,  John  David,  Inc.,  to  the 
petitioner.  Throughout  the  period  aforesaid,  and,,  up  to  the 
present  time,  the  partnership  name  of  David  &  David  had  become 
quite  generally  known,  and  the  present  corporation  of  John 
David,  Inc.,  is  often  referred  to  as  David  &  David. 

In  or  about  1017,  the  said  Samuel  David,  and  his  son,  Al. 
David,  formed  a  new  partnership,  called  David  &  David,  and 
established  a  store  for  men's  haberdashery  in  West  42nd  street, 
Xpw  York  City,  about  one  block  from  the  location  of  the  original 
David  &  David  store.  A  few  months  thereafter  the  said  Samuel 
David  died,  and  his  son,  the  said  Al.  David  continued  the  busi- 
ness under  the  name  of  David  &  David.    About  six  months  later 

Digitized  by  VjOOQIC 


248     Opinions  on  Applications  to  Commence  Actions 

this  business  fell  iiito  fiuancial  diiSoultios,  and  sold  its  stock  of 
merchandise,  and  its  fixtures,  to  Messrs.  Minzs  &  Gutterman,  a 
firm  which  was  conducting  two  or  three  haberdashery  stores  under 
various  assumed  trade  names.  These  purchasers  thereupon  on 
January  24,  1918  caused  a  corporation  to  be  organized  under  th§ 
laws  of  the  State  of  New  York,  with  the  corporate  name  "  David 
&  David,  Inc." 

The  certificate  of  incorporation  was  made  and  signed  by  Henry 
Hymes,  Frank  Segal  and  Sidney  R.  Lash,  and  was  drawn  by  one 
Jay  A.  Gilman,  as  the  attorney  for  the  incorporators. 

Such  corporation,  David  &  David,  Inc.,  organized  as  aforesaid 
in  1918,  has  never  functioned  as  a  corporation,  and  on  April  5, 
1920,  an  affidavit  made  by  Louis  Gutterman,  Treasurer,  was 
filed  with  the  State  Tax  Department,  in  which  it  is  in  substance 
stated  that  such  corporation  disposed  of  all  of  its  assets  not  later 
than  January,  1918;  that  "its  charter  had  been  abandoned  and 
the  corporation  did  not  contemplate  resuming  business  under  its 
charter." 

On  April  5,  1920,  said  Louis  Gutterman,  as  treasurer  of  the 
corporation,  filed  a  report  with  the  State  Tax  Commission,  stating 
that  no  capital  stock  thereof  had  been  issued ;  and  "  that  the 
corporation  is  dormant  and  has  not  done  any  business  since  its 
corporation." 

The  petitioner,  with  members  of  his  family,  to  wit,  Vera 
Beatrice  David  and  Vera  Hendricks  David,  attempted  to  organize 
a  new  corporation  under  the  corporate  name  of  David  &  David, 
Inc.,  and  forwarded  a  certificate  of  incorporation  to  the  Secretary 
of  State,  together  with  the  necessary  fees,  etc.,  but  on  June  23, 
1920,  the  said  proposed  certificate  and  money  so  forwarded  were 
returned  to  the  petitioner  by  the  Secretary  of  State  with  the  fol- 
lowing statement: 

"  The  statute  absolutely  prohibits  the  duplication  of  cor- 
porate names  and  the  mere  fact  that  an  affidavit  has  been 
filed  with  the  S'tate  Tax  Department  indicating  that  David 
&  David,  Inc.,  the  certificate  of  incorporation  of  which  was 
filed  here  January  21,  1918,  has  disposed  of  its  assets  and 
discontinued  business,  does  not  warrant  the  acceptance  of 
another  certificate  of  incorporation  under  the  same  name." 
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The  petitioner  and  his  proposed  co-incorporators  are  unable 
to  organize  a  new  incorporation  under  the  nainu  of  David  &  David, 
Inc.,  as  Jong  as  the  old  defunct  corporation  by  the  same  name 
remains  undissolved. 

The  old  corporation  of  David  &  David,  Inc.,  by  Abraham  Minz, 
its  President,  and  Louis  Gutterman,  its  Treasurer,  has  entered 
into  a  stipulation  with  the  petitioner  withdrawing  all  opposition 
to  this  application;  designating  Jay  A.  Gilman,  an  attomey-at- 
law,  of  No.  276  5th  ave.,  New  York  City,  as  the  corporation's 
attorney,  upon  whom  summons  and  complaint  can  be  served,  and 
authorizing  the  said  Gilman  to  appear  formally  in  an  action 
to  be  brought  to  dissolve  such  corporation,  if  one  is  brought,  and 
to  consent  to  a  decree  being  entered  therein  dissolving  such  cor- 
portation  and  terminating  its  corporate  existence  without  further 
notice  to  said  corporation  "  upon  condition  that  said  David  & 
David,  Inc.,  Louis  Gutterman  and  all  other  oiBcers,  stockholders 
and  directors  be  held  free  and  harmless  from  any  further  a<ition 
or  proceeding  instituted  or  initiated  by  or  through  the  petitioner 
herein,  either  directly  or  indirectly." 

Report 
The  petitioner  has  clearly  shown  that  the  company  known  «s 
David  &  David,  Inc.,  incorporated  on  Januai-y  24,  1918,  has 
never  exercised  its  corporate  powers  to  any  great  extent,  if  any, 
since  its  incorporation,  and  that  it  has  suspended  its  ordinary 
and  lawful  business  for  at  least  one  year,  and  has  rendered  itself 
liable  to  an  action  for  dissolution  under  the  provisions  of  Article 
VI  of  the  General  Corporation  Law,  and  the  petitioner,  desiring 
to  organize  a  new  corporation  under  the  name  of  David  &  David, 
Inc.,  but  is  prevented  from  doing  so  on  account  of  the  similarity 
of  names  of  the  old  defunct  corporation  and  that  of  the  proposed 
new  corporation,  has  sufficient  interest  in  this  application  to 
authorize  him  to  institute  this  application,  and  as  he  has  offered  to 
give  the  necessary  security  to  protect  the  State  against  all  costs 
and  damages  which  may  arise  out  of  the  commoncemont  of  the 
action,  if  any,  I  do  hereby  recommend  that  an  action  be  brought 
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by  and  on  behalf  of  the  people  in  the  name  of  the  x\ttorncy- 
General,  and  that  Messrs.  Morris,  Plante  &  Saxe  of  27  Pine  St., 
Xew  York  City,  be  designated  to  commence  and  prosecute  »\uli 
action  upon  the  petitioner  executing  and  filing  in  this  department 
a  bond  in  such  sum  as  the  Attorney-General  may  direct  to  be 
approved  by  him  and  also  upon  the  petitioner  and  such  designated 
attorneys  executing  and  filing  in  this  ofiice  the  assent  to  the  stipu- 
lation appended  to  such  bond. 


Dated,  September  15,  1920. 


Approved,  September  17,  1920. 
Chakles  D.  Newton, 
A  ttomey-General, 


GEORGE  A.  FISHER, 

Second  Deputy. 


Befoee  the  Attoeney-Gbneral 
In  the  Matter  of  the  Application  of  Julius  H.  Cohn  for  the 
Commencement  of  an  Action  against  The  Gotham  Company 
for  Dissolution  thereof. 

A  petition  made  by  Julius  H.  Cohn  asks  for  the  commence- 
ment of  an  action  in  the  name  of  the  people  for  a  dissolution  of 
The  Gotham  Company,  a  corporation,  pursuant  to  the  provisions 
of  article  VI  of  the  General  Corporation  Law,  upon  the  ground 
that  such  corporation  has  suspended  its  ordinary  and  lawful 
business  for  at  least  one  year,  and  has  failed  for  several  years  to 
file  any  reports,  or,  pay  any  tax  to  the  State  of  Xew  York,  as 
required  by  law. 

The  petition  is  verified  and  the  allegations  thereof  have  not 
been  denied  or  controverted  in  any  way  by  the  officers  or  any 
members  of  the  corporation. 

The  petition  and  notice  of  a  hearing  before  the  Attorney-Gen- 
eral was  duly  served  upon  Henry  C.  Bryan,  one  of  the  original 
incorporators  and  directors  of  The  Gotham  Company,  more  than 
eight  days  before  the  return  day  mentioned  in  such  notice,  but 
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no  appearancje  was  made  by  said  Bryan  or  any  other  member  of 
such  corporation  upon  the  return  day  mentioned  therein. 

The  corporation  was  formed  in  April,  1894,  for  the  purpose  of 
constructing  and  selling  patented  articles  and  to  patent  and  con- 
struct such  articles  as  the  company  might  deem  necessary  for 
the  purposes  of  its  business,  under  the  corporate  name  of  the 
"The  Gotham  Company"  by  Jerome  P.  Qorin,  Steven  Wallis 
and  Henry  C.  Bryan,  who  were  also  named  as  directors  for  the 
first  year. 

In  the  year  1911,  the  corporation  suspended  its  ordinary  and 
lawful  business  and  since  that  time  it  has  not  filed  any  reports  or 
paid  any  tax  to  the  State  of  New  York. 

Xone  of  its  officers  except  the  said  Bryan  can  be  found,  and  he 
is  unable  to  locate  any  of  the  officers  or  members,  and  says  he 
ceased  to  be  a  member  of  such  company  a  Icmg  time  ago. 

The  petitioner  is  the  President  and  principal  stockholder  in 
the  Gotham  Garter  and  Novelty  Co.,  a  domestic  corporation 
formed  in  December,  1905,  and  such  last  named  corporation  is 
desirous  of  changing  its  corporate  name  by  omitting  the  words 
"  Garter  &  Novelty  "  as  it  has  ceased  the  manufacture  of  such 
articles  and  to  adopt  the  name  of  "  The  Gotham  Company  "  or 
"  Gotham  Corporation "  or  "  Gotham  Company,  Inc."  but  has 
been  informed  by  the  Secretary  of  State  that  there  is  already  an 
incorporated  company  by  the  name  of  "  The  Gotham  Company," 
and  the  petitioner  is  unable  to  change  its  corporate  name  by  assum- 
ing either  of  said  names  on  account  of  the  similarity  of  such 
names  to  the  defunct  organization  of  "  The  Gotham  Company." 

It  is  evident  that  The  Gotham  Company  ceased  to  function  as 
a  corporation  in  or  about  the  year  1911,  and  has  suspended  all 
of  its  lawful  and  ordinary  business  for  a  period  of  at  least  one 
year,  in  fact  for  about  the  last  nine  years,  and  has  rendered  itself 
liable  to  dissolution  under  the  provisions  of  Article  VI  of  the 
General  Corporation  Law,  and  I  therefore  reoommend  that  an 
action  be  commenced  by  and  in  behalf  of  the  people  against  the 
said,  The  Gotham  Company,  for  a  dissolution  thereof,  and  that 
Henry,  Meyers  &  Manne  of  277  Broadway,  New  York  City  be 
designated  to  commence  and  prosecute  such  action  in  the  name 
of  the  Attorney-General,  upon  the  petitioner  executing  and  filing 
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in  the  oflGice  of  the  Attorney-General  a  bond,  to  save  and  protect 
the  State  against  all  costs  and  expenses  growing  out  of  such  action, 
and  upon  the  petitioner  and  his  designated  Attorneys  executing 
and  filing  in  this  office  the  assent  to  the  terms  and  conditions 
appended  to  such  bond. 
Dated,  October  22,  1920. 

GEORGE  A.  FISHEK^ 
Second  Deputy  Attomey-Oeneral, 
Approved : 

Charles  D.  Newton, 

Attomey-Oeneral. 
By  J.  L.  Cheney,  First  Deputy. 


Befobe  the  Attobnby-General. 
In  the  Matter  of  the  Application  of  Sanitary  Products  Cob 
PORATION  for  the  Commencement  of  an  Action  for  the  Disso- 
lution of  New  York  Sanitary  Products  Company. 

This  is  an  application  made  by  the  Sanitary  Products  Cor- 
poration for  the  commencement  of  an  action  by  and  on  behalf 
of  the  People  against  the  New  York  Sanitary  Products  Company 
to  dissolve  said  Corporation  upon  the  ground  that  it  has  sus- 
pended its  ordinary  and  lawful  business  for  at  least  one  year. 

Appearances. 
Wise,  Whitney  &  Parker,  Attorneys  for  Petitioner. 
No  appearances  by  the  respondent. 

Facts. 

The  New  York  Sanitary  Products  Company  was  duly  organ- 
ized under  the  Business  Corporation  Law  of  the  State  of  New 
York  as  a  domestic  corporation  on  the  29th  day  of  March  1896. 

The  incorporators  and  directors  for  the  first  year,  with  tht* 
addresses  given  in  the  certificate  were  as  follows: 

Clarence  D.  Kugler,  631  Vine  St.,  Philadelphia,  Pa. 

William  W.  Gooch,  15  Wall  St.,  New  York,  N.  Y. 

Lawrence  W.  Ahrens,  85  Liberty  St.,  New  York,  N.  Y. 
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Oliver  S.  Campbell,  32  Liberty  St.,  New  York,  N.  Y. 
Noel  Gale,  32  Liberty  St.,  New  York,  N.  Y. 

The  corporation  was  formed  as  a  subsidiary  of  the  Sanitary 
Utilization  Company,  a  West  Virginia  Corporation,  in  which 
Clarence  I>.  Kngler,  the  chief  incorporator  of  the  New  York 
Sanitary  Products  Company,  was  interested,  and  it  is  stated  by 
Oliver  S.  Campbell,  one  of  the  incorporators  of  the  last  above 
mentioned  corporation,  that  he  believes  that  its  entire  stock 
belonged  to  the  Sanitary  Utilization  Company,  and  it  appears 
that  the  charter  of  such  West  Virginia  Corporation  was  surrend- 
ered many  years  ago. 

Of  the  incorporators  of  the  New  York  Sanitary  Products  Com- 
pany, both  Mr.  Kugler  and  Mr.  Gooch  have  been  dead  a  number 
of  years ;  Mr.  Gale  is  now  a  resident  of  Bermuda,  and  the  where- 
abouts of  Mr.  Ahrens  are  unknown,  and  the  only  survivor  of  such 
incorporators  who  can  be  reached,  and  upon  whom  service  of  a 
notice  of  this  application  could  be  made  is  Mr.  Campbell,  and 
he  signed  an  admission  of  the  due  and  timely  service  of  a  notice 
of  this  application  returnable  before  the  Attorney-General  on  the 
23rd  day  of  July,  1920,  at  10 :30  o'clock  in  the  forenoon,  at  the 
Attorney-General's  Office  in  the  City  of  Albany,  but  did  not 
appear  upon  such  return  day. 

The  New  York  Sanitary  Products  Company  have  not  main- 
tained an  office  within  the  State  of  New  York,  so  far  as  anybody 
has  been  able  to  discover,  within  the  last  ten  years,  and  aside  from 
the  incorporation  of  such  company  there  is  no  indication  that  it 
ever  did  any  business  within  the  State ;  that  no  papers  other  than 
the  certificate  of  incorporation  and  of  payment  of  capital  stock 
are  on  file  in  the  New  York  County  Clerk's  office.  Inquiry  of 
the  Commissioners  of  Taxes  and  Assessments  of  New  York  City 
and  at  the  office  of  the  Comptroller  of  the  State  of  New  York 
show  that  the  New  York  Company  has  never  paid  any  local  taxes 
or  made  a  capital  stock  or  franchise  tax  report  or  payment  other 
than  for  organization. 

The  petitioner  is  a  foreign  corporation  duly  organized  and 
incorporated  under  the  Lawls  of  the  State  of  Maryland,  and  is 
desirous  of  obtaining  a  certificate  under  Section  15  of  the  Gen- 
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eral  Corporation  Law  of  the  State  of  New  York  to  permit  it  to 
do  business  within  this  State,  but  is  unable  to  do  so  on  account  of 
the  similarity  of  the  names  of  the  two  corporations,  and  the  peti- 
tioner, therefore,  has  sufficient  interest  in  the  dissolution  of 
the  New  York  Sanitary  Products  Company  to  institute  this 
proceeding. 

The  said  New  York  Sanitary  Products  Company  has  sus- 
pended its  ordinary  and  lawful  business  for  at  least  one  year. 

Ebport. 

It  is  apparent  from  the  proofs  before  me,  none  of  which  are 
denied  or  disputed,  that  the  New  York  Sanitary  Products  Com- 
pany is  defunct,  and  has  not  done  any  business  in  a  number  of 
years,  if  it  ever  did  any,  and  has  suspended  its  ordinary  and  law- 
ful business  for  at  least  one  year,  and  is  liable  to  dissolution  pur- 
suant to  the  provisions  of  Article  VI  of  the  General  Corporation 
Law,  in  an  action  brought  in  the  name  of  the  People,  and  I  have 
good  reason  to  believe  that  an  action  can  be  maintained  for  that 
purpose,  and  as  this  action  under  the  facts  of  this  case  can  only 
be  brought  by  the  Attorney-General  and  the  petitioner  will  bo 
required  to  give  a  bond  to  protect  the  State  from  all  costs  and 
expenses  which  might  or  can  be  charged  against  it,  I  recommend 
that  an  action  in  the  name  of  the  People  for  dissolution  of  such 
Company  be  brought  and  that  Mtessrs.  Wise,  Whitney  &  Parker  of 
15  William  Street,  New  York  City,  be  designated  to  commence 
and  prosecute  the  same  in  the  name  of  the  Attorney-General  upon 
the  petitioner  executing  and  filing  in  this  Department  a  bond  to 
be  duly  approved,  and  the  petitioner  and  the  above  designated 
attorneys  signing  and  executing  the  assent  to  the  stipulation  and 
terms  appended  to  said  bond. 

Dated,  July  29,  1920. 

GEORGE  A.  FISHER, 

Second  Deputy. 

Approved : 

Chables  D.  Newton, 

A  ttomey-Oeneral. 
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Before   the  Attobney-Genebal 
In  the  Matter  of  the  Application  of  Michael  J.  McNamaba  to 
commence  an  action  in  the  nature  of  quo  warranto^  against 
MiLo  A.  TiFFT  to  test  the  title  to  the  office  of  supervisor  in  the 
fourth  ward  of  the  City  of  Oswego. 

Application  made  by  the  petitioner  to  oust  and  exclude  the 
respondtnt  from  the  office  of  Supervisor  in  the  Fourth  Ward  of 
the  City  of  Oswego. 

Appearances 

John  Tiernan,  Attorney  for  Petitioner. 

Francis  D.  Culkin,  Attorney  for  Respondent. 

J.  R.  Pidgeon,  Attorney  for  City  of  Oswego. 

William  Callagher,  Attorney  for  County  of  Oswego. 

Facts 

At  the  general  election  held  in  November,  1917,  the  petitioner 
Michael  J.  McNamara,  was  elected  to  the  office  of  Supervisor  of 
the  Fourth  Ward  of  the  City  of  Oswego  in  the  County  of  Oswego, 
for  a  term  of  two  years  which  commenced  on  the  Ist  day  of 
January,  1918,  and  continued  to  serve  to  and  including  the  31st 
day  of  December,  1919. 

At  the  general  election  in  November,  1919,  the  said  petitioner 
was  renominated  by  the  Democratic  party  as  a  candidate  for 
re-election  to  the  same  office,  and  at  such  election  the  respondent, 
Milo  J.  TiflFt,  was  nominated  by  the  Republican  party  for  the 
same  office  and  thus  the  petitioner  and  respondent  were  rival 
candidates  at  such  election  for  the  said  office  of  Supervisor  of 
the  Fourth  Ward  in  the  City  of  Oswego  for  the  term  of  two  years 
from  the  1st  day  of  January,  1920. 

TJpon  the  canvass  of  the  votes  cast  at  such  last  election  the 
following  result  was  duly  certified  by  the  Common  Council  upon 
the  office  of  Supervisor  of  the  said  Fourth  Ward,  to  wit : 

Milo  A.  Tifft,  received 605  votes 

Michael  J.  McNamara,  received 587  votes 

Majority  for  Mr.  TiflFt, 18  votes 
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Thereafter  and  prior  to  the  1st  day  of  January,  1920,  the  saic 
Tifft  duly  qualified  for  the  oflice  of  Supervisor  of  said  ward  anc 
entered  upon  the  discharge  of  the  duties  thereof  and  is  still  act- 
ing in  that  capacity. 

At  the  date  of  such  election  the  said  Tifft  was  not  the  owner  oi 
any  property,  real  or  personal,  within  the  City  of  Oswego  assessed 
to  him  upon  the  last  preceding  assessment  rolls  of  the  city,  nor 
was  he  the  owner  of  any  property  assessed  to  him  within  such 
ward  at  the  time  of  the  hearing  herein,  so  far  as  the  proof 
discloses. 

The  petitioner's  wife,  Mary  Emma  Tifft,  was  at  the  time  of 
the  election  of  her  husband,  the  owner  of  an  undivided  one-fifth 
interest  in  certain  premises  situated  within  such  city,  which  prop- 
erty was  assessed  upon  the  last  preceding  assessment  roll  of  the 
city  at  the  total  valuation  of  $850  to  Mrs.  Patrick  Glynn,  the 
mother  of  the  said  Mary  E.  Tifft,  and  four  other  tenants  in 
common  with  her.  The  said  Mrs.  Patrick  Glynn  died  on  or  a*bout 
the  1st  day  of  May,  1919.  The  fair  value  of  such  property  is 
about  $1500.  The  property  had  been  assessed  prior  to  the  death 
of  Mrs.  Patrick  Glynn,  to  her,  and  continued  upon  the  assessment 
roll  of  said  city  in  1919,  as  assessed  to  her,  and  no  attempt  was 
made  after  her  death  to  correct  the  assessment  roll,  as  might  have 
.  .^  been  done  under  section  234  of  the  Charter.    It  also  appears  that 

!  §  ;!'  down  to  the  death  of  Mrs.  Patrick  Glynn,  she  did  not  have  any 

record  title  to  such  property  and  after  her  death  and  on  the  17th 
day  of  June,  1919,  a  deed  was  executed  by  Ellen  C.  Donnelly  and 
William  P.  Donnelly  to  the  said  Mary  Emma  Tifft,  and  her 
brother  and  three  sisters,  of  the  premises  in  question,  which  deed 
was  duly  recorded  in  the  Oswego  County  Clerk's  office  on  the  5th 
day  of  July,  1919,  in  book  311  of  deeds  at  page  555,  and  recites 
that  it  "  is  given  to  take  the  place  of  a  conveyance  heretofore 
made  by  Mary  A.  Donnelly  as  Executrix  of  the  last  will  and 
Testament  of  Peter  Lappin  late  of  Oswego  City,  N.  Y.  deceased 
to  Mary  Glynn  and  Patrick  Glynn  dated  April  1,  1879,  which 
deed  was  not  recorded  and  has  since  been  lost  or  destroyed,  and 
the  parties  of  the  first  part  are  the  only  surviving  Heirs  at  law 
of   the   said   Peter    Lappin    or   the    said    Mary   Donnelly   both 
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deceased,  and  the  parties  of  the  second  part  are  the  heirs  at  law 
of  the  said  Patrick  and  Mary  Glynn  deceased/' 

The  said  Majy  Emma  Tifft,  wife  of  the  respondent,  is  also  one 
of  the  heirs  at  law  of  Margaret  Glynn,  her  grandmother,  who 
died  intestate  on  October  13,  1899,  owning  property  located  within 
such  city  and  as  such  heir  at  law  of  said  Margaret  Glynn  deceased, 
the  said  Mary  Emma  Tifft  is  the  owner  of  an  undivided  one- 
fifth  of  a  one-sixth  interest.  This  property  was  assessed  at  $950 
but  is  alleged  to  be  fairly  worth  about  $2000.  It  does  not  clearly 
appear  to  whom  this  last  piece  of  property  was  assessed  but  it 
does  appear  that  neither  the  name  of  the  respondent,  nor  his  wife, 
was  assessed  personally  for  any  property  upon  the  last  preceding 
assessment  rolls  of  the  city,  but  Mary  Emma  Tifft  contributed 
her  share  towards  the  payment  of  the  taxes  upon  both  pieces  of 
property  during  the  year  1919. 

1-5  of  the  assessment  of  $850  amounts 

to $170  00 

1-30     of     the     assessment     of     $950 

amounts  to 31  66 

Share  of  Mrs.  Tifft  in  the  property  at 

assessed  valuation, $201  6G 


1-5  of  the  alleged  valuation  of  the  first 

piece  of  property  of  $1500,  is, $300  00 

1-30  of  the  alleged  valuation  of  the 

second  piece  of  property  of  $2000  is,  66  66 


Share  of  Mrs.  Tifft  in  the  property  at 

the  value  thereof,   $366  66 


It  is  alleged  on  the  part  of  the  respondent  and  not  disputed  by 
the  petitioner,  that  there  are  no  unpaid  debts  against  either  Mrs. 
Patrick  Ghnnn  or  Margaret  Glynn,  which  can  affect  or  depreciate 
the  title  of  the  heirs  at  law  in  either  of  the  properties  above 
mentioned. 

9 
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Report  and  Conclusions 
It  is  provided  by  section  5  of  the  City  Charter  of  Oswego,  as 
amended  by  chapter  263  of  the  Laws  of  1897,  in  part  as  follows : 

*'  Xo  person  shall  be  eligible  to  be  elected  to  or  voted  for, 
or  appointed  to  the  office  of  *  *  *  supervisor,  unless 
at  the  time  of  his  nomination  for  or  his  appointment  to 
such  office  he  shall  have  been  assessed  upon  the  last  preced- 
ing assessment  rolls  of  the  said  city  for  real  or  personal 
property  belonging  to  him  in  his  own  name  and  right  in 
fee  simple  to  the  amount  of  at  least  two  hundred  and  fifty- 
dollars;  or  is  the  husband  of  a  woman  who  is  the  owner  of 
real  or  personal  property  belonging  to  her  in  her  own  name 
and  right  in  fee  simple  to  the  amount  of  at  least  two  hun- 
dred and  fifty  dollars,  and  for  which  she  was  assessed  upon 
the  last  preceding  assessment  rolls  of  said  city ;     *     *     *  " 

The  respondent  does  not  meet  the  requirements  of  this  statute, 
to  render  him  eligible  to  be  either  elected  to  or  hold  the  office  of 
Supervisor.  Conceding  that  the  wife's  interest  is  upwards  of 
$250  in  value  and  is  sufficient  upon  that  basis,  he  cannot  be 
rendered  eligible,  for  she  was  not  "  assessed  in  her  own  name.'' 
Her  name  was  not  left  off  the  assessment  rolls  through  any 
negligence  or  omission  of  the  assessors,  as  the  assessments  were 
made  under  section  234  of  their  charter  as  amended  by  chapter 
263  of  the  Laws  of  1897,  between  the  first  days  of  April  and 
June.  A  notice  is  then  to  be  published  of  the  completion  of  the 
rolls  and  the  place  where  they  can  be  examined  by  any  person 
interested,  and  on  the  first  secular  day  of  July  the  assessors  are 
required  to  meet  to  review  the  assessments.  The  respondent  and 
his  wife,  or  either  of  them,  could  have  appeared  and  asked  that 
the  assessment  roll  be  corrected,  but  neither  of  them  did  appear 
or  make  any  effort  to  have  the  assessment  roll  amended  so  as  to 
include  her  name,  and  the  deed  to  herself  and  brother  and  sisters 
was  not  executed  until  June  26th  and  not  recorded  until  July  5, 
1919,  several  days  after  completion  of  the  assessment  rolls,  so 
no  blame  or  negligence  can  attach  to  the  assessors  for  the  omission 
of  Mrs.  Tifft's  name.     However,  I  should  be  inclined  under  the 
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authorities  in  Jewell  v.  Mohr,  136  N.  Y.  Sup.  273 ;  Worth  r. 
Kcmsas,  80  Misc.  552,  and  Carmody,  Attomey-Qeiieral,  (report 
of  1914,  page  116),  to  recommend  a  denial  of  this  application 
notwithstanding  the  omission  of  Mrs.  Tifft's  name  from  the 
assessment  rolls,  if  it  had  'been  shown  that  she  paid  taxes  upon 
at  least  $250  worth  of  real  or  personal  property.  It  was  the  clear 
intent  of  the  Legislature  that  a  supervisor  or  his  wife  should  be 
the  owner  of  and  assessed  for  that  amount  of  property  to  make 
him  eligible  to  be  voted  for  or  to  hold  the  office.  The  alleged  value 
of  the  property  does  not  meet  the  requirement  of  the  statute  and 
unless  the  assessment  amounts  to  $250  or  more  he  cannot  claim 
eligibility  as  the  statute  reads  "  and  for  which  she  was  assessed 
upon  the  last  preceding  assessment  rolls  of  the  city."  Both  owner- 
ship and  assessment  to  the  amount  of  $250  seem  to  be  prerequisite 
to  eligibility.  I  take  it  that  if  she  had  been  worth  a  million 
dollars  and  not  assessed  for  at  least  $250,  it  would  not  render 
her  husband  eligible  on  the  strength  of  her  property,  to  hold  the 
office  of  Supervisor  in  the  city  of  Oswego.  Her  holding  of  prop- 
erty according  to  the  assessed  valuation  was  considerably  less 
than  the  required  amount  under  the  statute,  and  the  assessed 
valuation  must  control  instead  of  the  personal  estimates  placed 
thereon  by  interested  parties.  It  must  be  borne  in  mind  that  to 
render  the  husband  eligible  to  hold  office  in  the  city  of  Oswego 
on  the  strength  of  hisn  wife's  property,  two  conditions  must  be 
met:  1st,  Ownership  in  fee  simple  of  property  of  the  value  of 
at  least  $250  (assessed  value),  and,  2nd,  Assessment  upon  the 
last  preceding  assessment  roll  of  the  city  for  the  above  mentioned 
amount.  As  she  does  not  meet  either  requirement  I  do  not  feel 
that  I  can  ignore  the  lack  of  both  under  the  authorities  herein- 
before cited. 

Mr.  TifFt  was  nominated  by  his  party  and  permitted  to  run 
without  protest  from  the  petitioner  or  anybody  else,  and  he  was 
elected  by  the  people  of  his  district  by  a  substantial  majority  and 
the  choice  so  made  should  not  be  lightly  disregarded  or  the  will 
of  the  people  thwarted  upon  merely  technical  or  trivial  grounds. 
The  Legislature  has  laid  down  certain  rules  of  eligibility  which 


Digitized  by  VjOOQIC 


tSO     Opikions  on  Applications  to  Commence  Actions 

tbe  respondent  does  not  meet  and  I  do  not  feel  that  I  can  recom- 
mend  a  denial  of  the  petitioner's  right  to  go  into  Court  and  teat 
the  respondent's  title  to  the  oflSce. 

If  the  petitioner  had  not  been  a  candidate  in  opposition  to  the 
respondent,  biit  made  his  application  solely  as  a  "  hold-over  '^ 
officer,  it  should  be  dismissed. 

TJie  People  ex  rel,  Leet  v.  Sireefing,  2  Johns.  Kep. 

183. 
Tlie  People  v.  Loomiis,  8  Wend.  396. 
Woodbury,  Attorney-General,  Report  of  1015,  pages 

229-283. 

But  the  petitioner  was  a  candidate  and  as  such  received  within 
eighteen  votes  as  many  as  the  petitioner,  and  if  upon  a  trial  it 
is  established  that  the  respondent  was  and  is  ineligible  to  hold 
the  office  of  Supervisor,  and  that  the  votes  cast  for  him  were 
illegally  cast,  it  raises  the  question  whether  the  petitioner,  the 
minority  candidate  was  elected,  and  entitled  to  qualify  and  hold 
the  office  for  the  balance  of  the  term,  and  so  the  petitioner  stands 
in  a  different  position  from  one  seeking  to  recover  an  office  who 
1 1  has  no  claim  thei-eto  except  as  a  hold-over  officer  and  the  right 

1^1  of  the  petitioner  to  hold  the  office  is  one  to  be  settled  by  the  trial 

eonrt  and  it  is  not  necessarv'  to  pass  uix)n  that  question  in  this 
report. 

There  is  a  broad  discretion  vested  in  the  Attorney-General  in 
tiie  allowance-  and  disallowance  of  actions  in  the  nature  of  quo 
warranto,  but  if  the  discretion  is  to  be  exercised  against  permit- 
ting ft  man  to  have  a  day  in  court,  even  if  his  desire  is  actuated 
by  personal  ambition  or  political  animus,  it  should  be  baaed  upon 
some  substantial  doubt  or  public  interest.  His  right  should  not 
bte  denied  where  the  ground  for  the  ouster  is  based  upon  the 
ineligibility  of  the  incumbent,  and  the  ineligibility  is  so  plainly 
established  as  this  case. 

Notwithstanding  my  strong  desire  to  recommend  a  denial  of 
thds  application,  I  am  forced  into  a  contrary  course  and  do  hereby 
rooommend  that  the  application  be  granted  and  that  the  petitioner 
j!  be  allowed  to  bring  an  action  in  the  name  of  the  People  upon  his 
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relation  to  oiist  and  exclude  the  respondent  from  the  office  of 
fiupervisor  of  the  fourth  ward  of  the  city  of  Oswego,  upon  th© 
usual  condition  as  to  the  designAtion  of  An  attorney  md  tke 
giving  of  a  bond  to  protect  and  save  the  people  harmless  from 
all  costs  and  damages. 
Dated,  March  11,  1920. 

GEORGE  A.  FISHER, 
Second  Deputy,  Attcmey-Oeneral 
Approved : 

Charles  D.  Xewton, 

A  ttomeij'General. 


Before  the  Attorney-General 
In  the  Matter  of  the  Application  of  John  C.  HAaRra  for  the  com- 
mencement of  an  action  in  the  name  of  the  People  of  the  State 
of  New  York  for  a  dissolution  of  the  Fiimnee  Company  of 
New  York. 

Application  for  the  commencement  of  an  action  for  the  dis- 
solution of  a  Corporation  duly  incorporated  under  the  laws  of  the 
State  of  New  York,  under  the  corporate  name  of  Finance  Com- 
pany of  New  York. 

APFEARACfCES 

C.  K  Sutherland,  attorney  for  Petitioner. 
No  appearance  in  behalf  of  the  Corporation. 

Pacts 
The  Finance  Company  of  New  York  was  duly  incorporated 
under  the  laws  of  the  State  of  New  York  on  or  about  the  '8th 
day  of  May,  1889.  The  8ub6cri>)ers  to  the  certificate  of  incor- 
poration i^ere  Joseph  T.  Baldwin,  Thomas  S.  Johnson,  William 
J.  Sherwood  and  Albert  Lupton  of  the  City  of  Brooklyn,  and 
William  D.  Barron  of  the  City  of  New  York.  (No  street  num- 
bers given.)  The  directors  first  elected  were  Joseph  T.  Baldwiin, 
William  J.  Sherwood,  B.  O.  Wainwright,  W.  D.  Barren  and  A. 
Lupton.     (No  street  addresses  given.) 
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The  said  Finance  Company  of  Xew  York  did  business  for  a 
short  time  after  its  incorporation,  but  ceased  all  operations  as  a 
corporation  some  years  ago  and  has  suspended  all  lawful  and 
ordinary  business  for  at  least  a  year,  in  fact  for  several  years 
past. 

The  petitioner  herein  has  been  trading  and  doing  business  for 
the  last  three  years  under  the  name  and  style  of  the  Finance 
Company  of  New  York,  and  is  now  desirous  of  incorporating  his 
business  under  such  name,  but  is  advised  by  the  Secretary  of  State 
that  an  incorporation  under  such  name  cannot  be  perfected  on 
account  of  the  similarity  of  the  name  which  he  desires  to  use 
with  that  of  the  aforesaid  Corporation. 

The  petitioner  has  caused  diligent  search  to  be  made  for  each 
and  all  of  the  subscribers  and  directors  hereinbefore  named  but 
has  been  unable  to  find  any  of  such  names  in  any  city  or  tele- 
phone directory' within  the  city  of  New  York.  The  Xotary 
Public  who  took  the  acknowledgments  upon  the  original  certificate 
remembers  some  of  the  parties  but  can  give  no  information  as  to 
their  present  whereabouts,  if  any  of  them  be  now  living.  A  son 
of  Joseph  T.  Baldwin,  one  of  the  subscribers  to  the  original  cer- 
tificate and  one  of  the  original  directors  was  interviewed  and 
could  give  no  information  about  the  company  and  claims  that  no 
stock  of  the  company  was  passed  among  the  papers  of  the  said 
Joseph  T.  Baldwin,  now  deceased ;  and  no  representative  of  any  of 
the  other  incorporators  or  directors  have  been  found  or  located, 
and  no  person  can  be  found  upon  whom  a  notice  of  the  applica- 
tion to  the  attorney-general  to  commence  the  action  can  be  served. 

'Report 

It  has  been  sufficiently  well  established  that  the  Finance  Com- 
pany of  New  York  became  defunct  and  disorganized  something 
like  twenty-five  years  ago,  and  has  ceased  to  operate  or  function  as 
a  corporate  entity  for  several  years,  and  has  certainly  suspended 
all  of  its  ordinary  and  lawful  business  for  at  least  a  year,  and 
that  an  action  can  be  maintained  for  a  dissolution  thereof  pur- 
suant to  the  provisions  of  Article  VI  of  the  General  Corporation 
Law. 

The  petitioner  is  unable  to  incorporate  a  new  company  under 


Digitized  by  VjOOQIC 


Opinions  on  Applications  to  Commence  Aitions     263 

the  name  of  the  Finance  Company  of  New  York,  as  long  as  the 
present  corporation  remains  undissolved,  on  account  of  the  similar- 
ity of  names,  but  is  desirous  of  doing  so,  and  therefore  has  suffi- 
cient interest  to  apply  for  the  commencement  of  this  action  and 
has  indicated  his  willingness  to  give  a  bond  to  protect  the  State 
against  any  cost  or  expense  growing  out  of  the  prosecution  of  the 
action. 

It  is  provided  by  section  102  of  the  G'eneral  Corporation  LaW 
that  "  if  there  be  no  person  in  existence  upon  whom  service  of  the 
summons  can  be  made  under  the  provisions  of  section  431  of  the 
Code  of  Civil  Procedure,  service  of  the  summons  in  such  action 
may  be  made  in  such  manner  as  the  court  upon  application  by 
petition  may  direct,"  and  with  this  safeguard  thrown  about  the 
corporations  interests  I  have  waived  the  service  of  a  notice  of 
this  application,  as  the  petitioner  is  unable  to  secure  personal 
service  upon  any  person  having  any  interest  in  the  corporation. 

I  do  therefore  recommend  that  an  action  be  commenced  by  and 
behalf  of  the  people,  in  the  name  of  the  attorney-general  as 
attorney  for  the  people,  upon  the  said  petitioner  executing  and 
delivering  to  the  attorney-general  the  bond  required  by  our  rules 
and  also  upon  the  execution  by  the  petitioner  and  the  designated 
attorney  of  the  stipulation  appended  thereto  as  provided  in  and 
by  an  order  attached  hereto. 

Dated,  July  6,  1920. 

GEORGE  A.  FISHER, 
Second  Deputy  Attomey-OeneraL 
Approved : 

Chables  D.  Newton, 

Attorney 'Oeneral. 


Befobe  the  Attobney-Genebal 
In  the  Matter  of  the  Application  of  John  C.  Habbis,  for  the  com- 
mencement of  an  action  in  the  name  of  the  People  of  the  State 
of  New  York,  for  a  dissolution  of  the  Finance  Company  of 
New  York. 

On  reading  and  filing  the  report  of  George  A.  Fisher,  Second 
Deputy  Attorney-General,  under  date  of  July  6,  1920,  in  the 
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above  entitled  proceeding,  which  has  been  duly  approved  by  me 
I  do  hereby 

Obdeb  and  dibxct,  That  an  action  be  brought  in  the  name  oi 
the  People  against  the  Finance  Company  of  New  York  for  a  dis- 
solution thereof,  as  provided  by  Article  VI  of  the  General  Cor- 
poration Law,  upon  the  ground  that  such  corporation  has  sus- 
pended all  of  its  ordinary  and  lawful  business  for  at  least  (me 
year,  and  I  do  hereby  designate  C.  E.  Sutherland,  of  15  Park 
Row,  New  York,  to  commence  and  prosecute  such  action  and 
make  application  for  direction  for  service  of  summons  as  pro- 
vided by  section  102  of  the  General  Corporation  Law,  if  necessary, 
in  my  name  as  Attorney-General,  but  without  compensation  from 
tfie  State  of  New  York,  upon  the  petitioner  executing  and  filing 
with  me  a  bond  in  the  penal  sum  of  two  hundred  and  fifty  dollars, 
with  surety  to  'be  approved  by  me,  to  protect  the  State  against 
any  costs  or  eapenses  arising  out  of  the  prosecution  of  such  action, 
and  upon  the  petitioner  and  designated  attorney  executing  and 
filing  in  this  department  their  assent  to  the  terms  and  stipulation 
appended  to  such  bond. 

Dated,  July  7,  1920. 

CHARLES  D.  NEWTOX, 

Attorney-General. 


Before  the  Attorney-General, 
In  the  Matter  of  the  Application  of  Patrick  J.  Sullivan,  for 
the  commencement  of  an  action  in  the  nature  of  quo  warranto, 
against  William  Cunningham  and  Michael  J.  Culkin,  to 
oust  and  exclude  them  from  the  offices  of  Directors  of  the  Fire- 
men's Mutual  Benevolent  Association  of  the  City  of  New  York. 

The  notice  of  presentation  of  this  application  was  made  return- 
able before  the  Attorney-General  on  the  27th  day  of  January, 
1920,  at  10  a.  u. 

Apfeabancbs 

Francis  E.  Carberry,  Attorney  for  Petitioner. 

Joseph  A.  McNamara,  Attorney  for  Ees pendents. 
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Facts 

The  Firemen's  Mutual  Benevolent  Association  of  the  city  of 
Xew  York  is  a  domestic  Membership  Corporation,  duly  organized 
under  the  Laws  of  the  State  of  Xew  York,  and  has  been  such 
corporation  since  the  20th  day  of  February,  1893. 

The  officers  of  the  association,  as  provided  by  its  constitution 
and  by-laws,  consist  of  a  president,  two  vice-presidents,  secretary, 
treasurer,  four  auditors  and  four  directors,  all  to  hold  offijce  for 
one  year  except  the  directors.  The  directors,  after  the  election  of 
the  first  four,  who  were  to  serve  for  one,  two,  three  and  four  years, 
respectively,  were  to  serve  for  terms  of  four  years  each,  one  to  be 
elected  each  year  for  a  four-year  term  in  the  month  of  June,  and 
installed  at  the  first  regular  meeting  in  the  following  month  of 
July. 

The  membership  of  the  association  is  composed  exclusively  of 
retired  and  active  members  of  the  Fire  Department  of  the  city  of 
Xew  York,  and  the  dues  are  $12  per  annum,  payable  monthly  in 
advance.  The  membership  of  the  association  is  at  present 
upwards  of  twenty-three  hundred. 

The  duties  of  the  directors  are  prescribed  by  section  10  of 
Article  VII  of  the  constitution,  as  follows : 

"  Section  10.  It  shall  be  the  duty  of  the  Board  of 
Directors  to  keep  a  general  supervision  over  the  financial 
affairs  of  the  Association ;  it  will  require  the  signatures  of 
three  director©  to  draw  money  from  savings  banks.  They 
shall  perform  such  other  duties  as  may  be  directed  also  to 
have  supervision  over  all  property  of  the  Association*" 

and  those  of  treasurer  by  section  9  of  Article  VII,  as  follows : 

"  Section  9.  It  shall  be  the  duty  of  the  treasurer  to 
receive  from  the  Financial  Secretary  all  moneys  paid  to  him 
from  every  source,  and  to  give  receipt  for  same,  and  to  at 
once  deposit  same  in  bank  designated.  His  books  shall  be 
open  for  inspection  at  all  times  by  the  Board  of  Directors. 
He  shall  also  perform  such  other  duties  as  the  Association 
may  direct." 
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It  is  provided  by  section  9  of  Article  IV  for  the  removal  of 
officers,  as  follows : 

"  Section  9.  Officers  for  improper  conduct  or  neglect  shall 
be  subject  to  impeachment  and  trial  at  the  written  request 
of  twenty-five  (25)  members  in  good  standing,  and  if  the 
charges  are  proven,  then  the  officers  so  impeached  shall  be 
removed  from  office,  provided  that  such  officers  be  notified  at 
least  five  (5)  days  in  advance,  in  order  to  give  them  an 
opportunity  of  defending  themselves." 

Under  the  title  '^  The  Arbitration  Committee  "  in  section  4  of 
Article  VIII,  it  is  provided  as  follows : 

^'Section  4.  The  Arbitration  Committee  shall  consist  of 
three  members  appointed  by  the  President.  It  shall  be  the 
duty  of  the  Arbitration  Committee  to  hear  and  determine 
all  matters  in  dispute  pertaining  to  and  within  the  Associa- 
tion, and  after  hearing  all  the  evidence  thereon,  shall  render 
their  verdict,  which  shall  be  final.  The  Arbitration  Com- 
mittee may  meet  on  the  last  Friday  of  each  month,  at  which 
time  all  grievances  may  be  adjusted." 

The  petitioner  was  elected  to  the  office  of  director  of  said  asso- 
ciation in  1900,  and  was  re-elected  continuously  thereafter  upon 
the  expiration  of  each  of  his  terms.  His  last  election  occurred  in 
June,  1916,  and  his  term  commenced  in  July,  of  that  year  and 
would  expire  in  July,  1920,  if  it  had  not  been  interrupted  as 
hereinafter  shown. 

In  recent  years  there  has  grown  up  in  the  association  some  dis- 
sensions between  two  groups  of  the  members  known  as  the 
*'  retired  "  and  "  active "  groups.  Out  of  such  differences  there 
has  sprung  up  a  rivalry  for  the  offices  and  control  and  manage- 
ment of  the  association,  and  at  the  annual  election  in  June,  1919, 
the  group  known  as  the  "  active  "  members  were  successful  and  all 
the  officers  of  the  association,  except  tliose  who  had  been  elected  to 
the  directorate  and  whose  terms  did  not  expire  that  year,  were 
elected  from  the  "  active  "  group,  but  the  petitioner  whose  term 
would  not  expire  until  July,  1920,  continued  to  hold  his  position 
until  on  or  about  the  4th  day  of  October,  1919. 
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Some  of  the  funds  of  such  association,  to  the  amount  of  about 
$24,000  had  been,  prior  to  the  change  in  the  personnel  of  the 
officers  in  July,  1919,  invested  in  government  bonds  and  such 
bonds  were  under  the  control  of  the  old  board  of  directors  as  it 
existed  before  the  change  in  1919,  and  it  is  alleged  by  the  re- 
spondents and  not  seriously  disputed  by  the  petitioner,  that  such 
bonds  still  remain  in  the  actual  possession,  or  at  least  under  the 
control  of  the  petitioner. 

It  was  stated  in  the  charges  against  the  petitioner  but  not 
proven  upon  the  hearing  that  on  or  about  the  8th  day  of  August, 
1919,  at  a  meeting  of  the  association,  the  petitioner  was  directed 
to  turn  over  all  property  held  by  him  belonging  to  such  associa- 
tion, to  the  treasurer  thereof,  but  the  petitioner  failed  and  refused 
to  do  so,  alleging  it  to  be  the  duty  of  the  board  of  directors  to 
have  charge  of,  manage  and  control  the  property  of  the  associa-  • 
tion.  Much  discussion  and  bickering  followed  such  demand  and 
on  September  9th  charges  were  formulated  against  the  petitioner, 
signed  by  John  W.  Eagan,  recording  secretary,  and  Theodore  H. 
Martins,  president,  alleging  misconduct  on  the  part  of  the  said 
petitioner,  disobedience  of  orders  of  the  association,  defiance  of 
its  mandates,  and  directing  him  to  appear  before  an  arbitration 
committee  on  the  17th  day  of  September  "  and  submit  his  defense." 

The  board  of  arbitration  appointed  by  the  president,  who  stood 
in  opposition  to  the  petitioner  in  the  attitude  he  had  taken  in 
reference  to  the  control  of  such  liberty  bonds,  consisted  of  Au- 
gustine A.  Donavan,  a  vice-president,  William  J.  Gleason,  an 
associate  director,  and  Frank  Costello,  all  of  whom  it  is  claimed 
belonged  to  the  opposite  faction  within  the  association  to  that  to 
which  the  petitioner  belonged. 

The  committee  was  appointed  under  the  provisions  of  section 
4,  article  VIII  of  the  constitution  of  the  association. 

On  the  return  hour  of  the  notice  the  petitioner  appeared  in 
person  and  with  Mr.  Carberry,  his  attorney.  The  committee  con- 
sisted of  laymen  unversed  in  legal  procedure  and  assumed  from 
the  beginning  that  it  was  up  to  the  petitioner  to  prove  his  inno- 
cence of  the  alleged  charges,  which  were  unverified,  but  Mr.  Car- 
berry,  for  his  client,  insisted  upon  the  establishment  of  some 
orderly  procedure  and  refused  upon  behalf  of  the  petitioner  to 
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allow  him  to  make  any  statement  other  than  to  interpose  a  plea 
of  not  guilty,  until  the  charges  had  been  proved.  The  committee 
was  \vithout  counsel.  Mr.  Carberry  and  the  petitioner  were  ac- 
companied by  a  stenographer  who  took  notes  of  all  the  proceed- 
ings. Besides  the  axibitration  committee,  there  were  present  at 
the  meeting,  the  president,  Mr.  Martin,  John  W.  Eagan,  record- 
ing secretary,  Charles  W.  Devney,  treasurer,  Martin  J.  Murphy, 
financial  secretary,  and  Lawrence  Kyan,  a  member  of  the  aBS€)oia- 
tion,  all  of  wh(Mn  appeared  to  stand  in  hostility  to  the  petitioner. 
The  proceeding  opened,  continued,  and  resulted  in  a  long-drawn 
out  wrangle  over  the  constitution  of  the  association,  the  method 
of  procedure,  the  right  of  Mr.  Sullivan  to  be  represented  by  coun- 
sel, the  interposition  by  the  petitioner  of  an  answer  to  the  charges, 
and  various  other  matters,  but  no  evidence  was  taken  and  the  com- 
'mittee  refused  to  receive  the  written  answer  of  the  petitioner,  and 
the  whole  proceeding  was  abortive  of  any  tangible  results  so  far 
as  the  substantiation  of  the  charges  against  the  petitioner  were  con- 
cerned. The  arbitration  committee  was  appointed  by  the  presi- 
dent, who  was  adverse  to  the  petitioner  in  the  internal  affairs  of 
the  associatioiL  They  were  selected  from  the  faction  opposed 
1»  the  petitioner,  and  they  were  surrounded,  not  only  in  the  pre- 
liminaries which  led  up  to  the  hearing,  but  during  the  beaxing*^ 
ly  an  atmosphere  of  antagonism  to  the  petitioner.  No  matter 
how  pure  and  honest  may  have  been  their  motives,  it  was  impos- 
sible for  them  to  arise-  above  the  prejiidi'ces  and  ill  feeling  which 
liad  grown  up  against  the  petitioner,  and  render  a  fair  and  im- 
partial decision,  uninfluenced  by  such  surroundings. 

A  report  was  made  on  the  4th  day  of  October,  1919,  by  the 
arbitration  committee,  that  it  had  found  the  petitioner  guilty  of 
the  alleged  charges,  and  he  was  expelled  from  the  board  of 
directors. 

At  or  abwit  the  same  time  Edward  J.  Owens,  a  codireetor  with 
the  petitioner,  resigned  his  position,  and,  either  at  thiit  meeting  or 
immediately  subsequent  thereto,  the  president  appointed  the  re- 
spondents, William  Cunningham  and  Michael  J.  Oulkin  to  fill 
the  vacancies  so  made  by  the  removal  of  Mr.  Sullivan  and  the 
resignation  of  Mr.  Owens.  Both  Mr.  Cunningham  and  Mr.  Cul- 
Mn  accepted  the  positions  and  entered  upon  the  duties  of  the  re- 
spective offices  and  are  still  acting. 
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This  proceeding  was  originally  commenced  againet  Mr.  Cun- 
ningham as  the  petitioner  had  been  informed  that  he  (Mr.  Cun- 
ningham), had  been  appointed  to  fill  the  position  of  director  frona 
which  he  had  been  removed.  Upon  the  hearing  before  me  it  wa« 
stipulated  by  Mi*.  McXamara,  the  attorney  representing  both  Mr. 
Cunningham  and  Mr.  Culicin,  that  this  proceeding  might  pro- 
ceed as  if  both  had  been  named  as  respondents  therein,  and  he 
consented  to  continue  the  proceeding  as  if  both  of  such  men  had 
been  named  originally  as  respondents. 

An  action  was  subsequently  commenced  in  the  Supreme  Court 
by  the  said  Patrick  J.  Sullivan  against  the  Firemen's  Mutual 
Benevolent  Association  and  the  officers  thereof  individually  and 
officially  to  obtain  a  judgment  restraining  them  from  doing  cer- 
tain things  in  the  conduct  of  the  association  which  are  alleged 
to  be  violative  of  its  constitution  and  illegal,  and  a  temporary 
injunction  has  been  granted  restraining  such  parties  both  officially 
and  individually  from  doing  certain  acts  therein  stated  during 
the  pendency  of  the  action.  While  the  determination  of  such 
artion  will  undoubtedly  settle  many  questions  relating  to  the  prac- 
tices of  the  association  and  the  conduct  of  its  offibcers,  it  will  not 
determine  the  title  of  the  petitioner  to  the  office  of  director. 

Report  and  Conclusions 
The  petitioner  was  one  of  the  directors  of  the  Firemen's  Mutual 
Benevolent  Association  in  good  standing  down  to  the  time  he  wad 
removed  on  the  4th  day  of  Octol^er,  1919,  and  as  such  he  had  co- 
ordinate powers  with  his  associate  codirectors  in  the  supervision 
of  the  financial  affairs  and  property  of  the  association,  and  equal 
powers  with  them  in  holding  and  safeguarding  such  property. 
He  was  not  charged  with  stealing  the  bonds  or  canverting  them  to 
hi*  own  use,  but  the  principal  grmmd  urged  against  him,  as  I 
gather  it  from  the  proofs  was  the  fact  that  he  had  the  custody  of 
such  bonds,  and  refused  to  hand  them  over  to  the  treasurer* 
There  is  nothing  in  section  9  of  article  VII  of  the  constitutioi 
of  the  association  relating  to  the  duties  of  the  treasurer  which 
makes  him  the  depository  of  the  bonds  and  the  only  authority  I 
can  find  in  their  constitution  for  placing  the  bonds  in  the  handg 
of  the  treasurer  is  in  the  last  sentence  of  section  9  which  reads: 
"He  shall  also  perform  such  other  duties  as  the  association  may 
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direct."  There  was  no  proof  that  any  direct  action  had  been 
taken  by  the  association  directing  the  petitioner  to  turn  over  the 
bonds  to  the  treasurer,  but  the  president  testifies  that  he  directed 
him  to  do  so  both  orally  and  in  writing,  and  the  petitioner  had  the 
right  to  question  the  authority  of  the  president  to  direct  him  to 
turn  over  to  even  a  bonded  officer  of  the  association  a  large  amount 
of  property  which,  under  the  constitution,  is  under  the  manage- 
ment and  supervision  of  the  board  of  directors.  The  powers  of 
the  president  and  of  the  board  of  directors  are  conferred  upon 
them  respectively  by  their  constitution,  and  neither  has  the  right 
to  control  the  other  in  his  ofiicial  actions  in  opposition  to  the 
mandates  of  the  constitution.  It  should  be  borne  in  mind  that  the 
petitioner  was  the  chairman  of  the  board  of  directors  and  while 
he  had  no  right  to  hold  the  exclusive  control  and  supervision  of 
bonds  as  against  his  codirectors,  he  had  the  right  to  hold  them 
from  the  custody  of  the  treasurer  in  the  absence  of  any  aflfirma- 
tive  action  by  the  association,  and  if  I  am  right  in  this  position, 
the  charges  against  him  were  insufficient  to  justify  his  removal. 

And  again,  if  I  read  section  9  of  article  IV  of  their  constitu- 
tion aright,  the  president  had  no  power  of  removal  of  the  peti- 
tioner from  the  office  of  director,  even  upon  the  recommendation 
of  the  board  of  arbitration.  If  he  was  guilty  of  improper  conduct 
in  office  he  was  subject  to  impeachment  and  removal  as  provided 
in  the  last  above-mentioned  section.  If  it  were  not  for  the  specific 
provision  of  this  section  relating  to  the  removal  of  officers  for  im- 
proper conduct,  the  provisions  of  section  4  of  article  VIII  might  be 

vf  construed  to  give  an  arbitration  committee  authority  to  hear  charges 

of  improper  conduct  of  officers,  but  upon  a  careful  consideration  of 

fl  the  provisions  of  section  9,  article  IV,  I  am  forced  to  the  con- 

clusion that  such  board  of  arbitration  had  no  right  to  entertain 
the  charges  preferred  against  the  petitioner  or  to  make  final  de- 
termination as  to  his  removal,  nor  had  the  president  power  to 
attempt  to  remove  him  in  pursuance  of  the  report  of  such 
committee. 

Even  if  the  action  of  the  arbitration  committee,  followed  as  it 
was  by  the  removal  of  the  petitioner,  was  the  correct  practice 
under  the  constitution,  the  proceedings  at  the  hearing  before  such 
committee  do  not  commend  themselves  to  me  as  such  a  fair  and 
impartial  trial  as  he  was  entitled  to  before  being  deprived  of  an 
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office  to  which  he  had  beea  elected  by  the  association.  The  com- 
mittee was  not  selected  from  both  groups  of  membership  or  even 
one  member  taken  from  the  faction  to  which  the  petitioner  be- 
longed, and  the  attitude  of  the  various  officers  and  members  who 
participated  in  the  hearing  was  such  as  led  to  the  irresistible  con- 
chision  that  the  petitioner  was  not  accorded  a  fair,  unbiased  and 
unprejudiced  trial,  to  which  he  was  entitled.  I  do  not  intend  by 
this  report  to  cast  any  reflection  upon  the  honesty,  good  faith  or 
fair  intentions  of  the  committee.  We  are  all  at  times  uncon- 
sciously influenced  and  biased  by  our  surroundings,  and  sometimes 
swerved  from  the  right  course  by  our  prejudices,  associates  and 
environments,  coupled  frequently  with  personal  inclinations,  with- 
out the  least  intention  of  doing  anybody  an  injustice. 

The  office  of  director,  I  assume,  is  without  salary,  fees  or  emolu- 
ments, and  there  is  only  about  four  months  remaining  of  the  term 
held  by  the  petitioner,  but  he  is  claiming  the  right  to  go  before 
a  court  of  justice  and  vindicate  his  action,  and  objects  to  retiring 
under  a  cloud.  He  oifers  to  give  a  bond  to  protect  the  State  against 
any  possible  cost  or  expense  and  his  attorney  claims  that  a  speedy 
trial  can  be  secured  and  a  determination  reached  before  the  expira- 
tion of  the  term.  There  might  have  been  and  probably  was  an 
honest  difference  of  opinion  as  to  whether  Mr.  Sullivan  as  chair- 
man of  the  board  of  directors,  or  the  treasurer,  was  entitled  to 
the  custody  of  the  bonds,  and  if  the  respondents  were  right,  it  did 
not  justify  the  drastic  remedy  of  his  removal. 

This  application  arises  out  of  dissensions  which  have  arisen  in 
the  association,  and  considering  the  short  remnant  of  the  peti- 
tioner's term,  and  if  the  proceedings  relating  to  the  removal  of  the 
petitioner  could  be  justified  upon  any  theory,  I  should  be  inclined 
to  deny  it  and  leave  the  parties  to  adjust  their  differences  within 
the  organization  as  best  they  could.  Under  the  circumstances,  as 
they  appear  to  me,  I  feel  that  I  would  not  be  doing  the  petitioner 
justice  if  I  should  deny  him  the  opportunity  of  vindicating  his 
position  in  court. 

There'  is  a  sufficient  number  of  the  public  interested  in  this 
matter  to  justify  the  allowance  of  the  action  and  I  do,  therefore, 
recommend  that  the  petitioner  be  allowed  to  commence  an  action 
in  the  name  of  the  people  upon  the  relation  of  himself,  either 
against  William  Cunningham  or  Michael  J.  Oulkin,  or  both,  as  he 
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may  be  advised,  to  oust  and  exclude  the  one  that  has  usurped  and 
intnided  into  the  position  held  by  the  petitioner  prior  to  October 
4,  1919,  upon  the  usual  conditions  as  to  designation  of  attorney 
and  the  giving  of  a  bond. 
Dated  March  1,  1920. 

GEORGE  D.  FISHER, 

Second  Deputy  Attorney-General. 
Approved : 

CHARLES  D.  XEWTO:>f, 

Attorney-General, 


Before  the  Attorney-General 
In  the  Matter  of  the  Application  of  Charles  S.  Diamond  to 
Commence  an  Action  for  the  Dissolution  of  the  Perfection 
Candy  Company. 

This  application  is  made  pursuant  to  the  provisions  of  Article 
VI  of  the  General  Corporation  Law,  to  procure  a  dissolution  of 
the  above  named  corporation  upon  the  ground  that  it  has  sus- 
pended its  ordinary  business  for  more  than  one  year,  and  has 
ceased  all  operations  as  such  corporation. 

Appearances 
John  B.  Johnson,  Attorney  for  Petitioner. 
No  appearance  by  the  Corporation. 

Facts 

The  Perfection  Candy  Company  is  a  domestic  corporation  and 
vras  organized  and  incorporated  under  the  laws  of  the  State  of 
New  York  as  a  business  corporation  on  or  about  the  lOth  day  of 
April,  T909,  for  the  purposes  of  conducting  a  general  candy 
business. 

The  Capital  stock  of  the  corporation  was  fixed  at  $10,000  and 
its  principal  place  of  business  was  stated  to  be  in  the  Borough 
of  Manhattan,  with  five  directors  named  in  the  certificate,  and 
the  subscribers  to  the  stock  named  in  such  certificate  were  Gabriel 
Wetherhorn  of  146  Broadway,  New  York  City,  Christos  Stampul 
of  202  Main  St.,  Paterson,  N.  J.,  and  Peter  Langis  of  87  Cort- 
land St.,  New  York  City. 

The  petitioner,  by  his  Attorney  herein,  has  made  diligent  search 
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for  the  pereoBs  named  as  directors  and  incorporators  of  said  cor- 
poration and  has  addressed  letters  to  each  one  thereof  at  the 
address  named  in  the  certificate  and  enclosed  stamped  envelopes 
for  answer  hnt  no  reply  has  been  received  from  any  of  them  and 
all  letters  were  returned  unopened  to  the  writer  except  the  one 
addressed  to  Christos  Stampul  which  has  been  opened  and 
peturned  with  a  memorandum  in  red  ink  endorsed  thereon  as 
follows : 

"  The  above  concern  has  been  out  of  business, 
long  time  ago,  and  Mr.  Stampul  is  in  Greece 
long  time  ago  also. 

Paradice  Conf.  Co.'' 

The  petitioner  is  unable  to  find  that  the  said  Perfection  Cand  v 
Company  ever  functioned  as  a  corporation,  and  that  if  it  ever  diH, 
it  absolutely  suspended  all  kinds  of  business  of  any  kind  fiu- 
upwards  of  one  year  and  that  it  has  not  made  any  reports  or  com- 
plied with  any  of  the  corporation  laws  of  the  State  in  the  latj^ 
ten  years. 

The  petitioner  is  one  of  the  directors  and  stockholders  in  the 
Specialty  Candy  Company,  a  domestic  corporation,  which  is  about 
to  consolidate  with  the  Perfection  Cone  Company,  also  a  domestic 
corporation,  nnder  the  corporate  name  of  the  "  Perfection  Cone 
and  Candy  Company,"  but  is  unable  to  so  incorporate  under  such 
last  mentioned  name  on  account  of  the  similarity  of  the  name 
which  the  new  company  desires  to  use  and  the  said  Perfection 
Candy  Company,  and  has  been  informed  by  the  Secretaay  of 
State  that  the  name  of  "  Perfection  Cone  and  Candy  Company  " 
is  not  available  to  the  new  company  as  the  said  corporation  Per- 
fection Candy  Company  has  never  been  dissolved. 

Rep  OUT 
It  is  apparent  that  the  company  incorporated  under  the  name 
of  '*  Perfection  Candy  Company  "  has  suspended  its  ordinary  and 
lawful  business  for  at  least  a  year,  and  for  much  more  than  one 
year,  and  is  subject  to  dissolution  as  provided  by  section  .101  of 
the  General  Corporation  Law,  and  that  it  has  forfeited  its  cor- 
porate rights,  privileges  and  franchises  on  account  of  its  disuse 
thereof  for  several  years. 
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As  a  stockholder  and  director  in  the  Specialty  Candy  Company 
which  is  desirous  of  consolidating  with  another  corporation  under 
the  corporate  name  of  "  Perfection  Cone  &  Candy  Company/'  the 
petitioner  has  an  interest  in  securing  a  dissolution  of  the  defunct 
Perfection  Candy  Company.  As  the  name  is  so  similar  to  the 
name  which  the  Consolidated  Company  desires  to  use,  the  new 
company  is  denied  incorporation  under  the  name  of  "  Perfection 
Cone  &  Candy  Company  "  as  long  as  such  Perfection  Candy  Com- 
pany remains  in  existence. 

It  is  provided  by  section  102  of  the  General  Corporation  Law 
that  if  there  be  no  person  in  existence  upon  whom  service  of  the 
summons  can  be  made  in  a  case  of  this  kind,  service  may  be  made 
in  such  manner  as  the  court  upon  application  by  petition  may 
direct. 

I  do  therefore  recommend  that  an  action  be  commenced  in  the 
name  of  the  people  for  a  dissolution  of  the  Perfection  Candy 
Company  upon  the  usual  terms  as  to  designation  of  Attorney  to 
commence  and  prosecute  the  same,  and  the  giving  of  a  bond  by 
the  petitioner  to  save  and  protect  the  State  from  all  costs  and 
expenses  which  may  be  awarded  against  it,  if  any. 

Dated,  March  16,  1920. 

GEORGE  A.  FISHER, 
Second  Deputy  Attorney 'General. 
Approved : 

CHARLES  D.  XEWTOX, 

A  ttomey-Oeneral. 


Before  the  Attorney-General. 
In  the  Matter  of  the  Application  of  Frank  Scott  to  Commence 
an  Action  in  the  Nature  of  Quo  Warranto  Against  Newton  L. 
Dickenson  to  try  the  Title  to  the  Office  of  Town  Superin- 
tendent OF  Highways  in  the  Town  of  Hanover,  Chautau- 
qua County,  New  York. 

This  application  was  made  returnable  before  the  Attorney- 
General  at  his  office  in  the  City  of  Albany  on  the  20th  day  of 
January,  1920,  and  adjourned  by  consent  of  parties  until  the  2nJ 
day  of  March,  1920'. 


i 
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Appeabances 
Thomas  H.  Larkin,  Dunkirk,  N".  Y.,  Attorney  for  Petitioner. 
William  S.  Steams,  Fredonia,  N.  Y.,  Attorney  for  Respondent. 

Facts 

The  town  of  Hanover  in  the  county  of  Chautauqua  is  divided 
into  seven  election  districts  and  there  is  elected  a  county  commit- 
teeman in  each  district.  By  the  rules  of  the  Republican  County 
Committee  of  such  county  the  seven  committeemen  so  chosen  in 
the  several  election  districts  of  such  town  as  members  of  the 
Republican  County  Committee  become  by  virtue  of  such  election 
the  town  committee  of  such  town. 

The  Republican  County  Committee  of  said  county  of  Chautau- 
qua, some  time  prior  to  the  primaries  held  in  said  county,  in 
the  year  1919,  had  promulgated  certain  rules  relating  to  the  con- 
duct to  town  caucuses  within  such  county  and  such  rules  so  far 
as  they  apply  to  the  issue  raised  upon  this  application,  provide 
as  follows:  That  the  members  of  the  county  committee  elected 
from  the  several  election  districts  in  a  town  shall  be  the  town 
committee  of  such  town,  the  caucuses  to  be  held  prior  to  Septem- 
ber 8th;  that  no  person  shall  participate  in  a  Republican  town 
caucus  who  is  enrolled  with  any  other  party;  that  notices  of  a 
town  caucus  shall  be  in  writing  signed  by  a  majority  of  the  town 
committee  stating  the  purposes  of  such  caucus,  the  time  and  places 
at  which  the  caucus  will  be  held  and  the  hours  which  the  polls 
will  be  open  for  voting,  such  notices  to  be  posted  in  at  least  three 
conspicuous  public  places  in  the  district,  not  less  than  five  nor 
more  than  ten  days  previous  to  the  date  of  the  caucus,  and  pub- 
lished in  a  newspaper  of  general  circulation  at  least  once,  not 
less  than  five  days  previous  to  the  caucus;  that  all  voting  shall 
be  by  ballot,  a  plurality  of  votes  to  nominate ;  that  town  caucuses 
can  be  held  by  election  districts  or  in  one  place  for  the  town  as 
the  town  committee  shall  designate ;  that  certificates  shall  be  made 
by  the  chairman  and  clerk  of  each  caucus  district  of  the  votes 
cast  therein,  and  the  chairmen  of  the  various  election  districts 
shall  meet  at  the  town  clerk's  office  at  10  o'clock  A.  M.  on  thu 
first  working  day  after  the  caucus  and  proceed  to  canvass  the  vote 
of  the  town,  make  out  and  file  a  certificate  of  the  result  with  tho 
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town  c  \  rk  and  board  of  elections,  and  the  names  of  the  persons 
so  certified  as  receiviug  a  plurality  of  votes  to  be  placed  iipon 
the  election  ballot  as  the  town  candidates  of  the  Republican  j>arty 
for  the  ensuing  election. 

In  October,  1915,  at  a  town  caucus  held  in  said  town  of  Han- 
over a  resolution  was  adopted  to  the  effect  "  that  no  person  should 
thereafter  be  permitted  to  take  part  in  any  Republican  caucus 
held  in  the  town  who  was  not  an  affiliated  Republican  voter  as 
shown  on  the  enrollment  boolvs  of  the  town,"  and  since  that  time 
all  town  caucuses  have  been  conducted  upon  that  plan,  and  the 
rule  was  acquiesced  in.  It  was  generally  understood  by  the  voters 
of  the  town  that  in  order  for  a  person  to  participate  in  a  town 
caucus  he  must  be  an  enrolled  Republican  voter  of  the  town. 

On  July  30,  1919,  the  members  of  the  Republican  County  Com- 
mittee within  the  town  of  Hanover  (who  were  by  virtue  of  their 
respective  offices  also  Republican  Town  Committeemen  of  such 
town),  held  a  meeting  and  adopted  certain  rules  for  the  conduct  of 
their  ensuing  town  caucus  as  fellows:  The  tow:n  primaries  were 
to  be  held  on  Sept.  2,  1919,  from  12  o'clock  noon  to  6  o'clock 
P.  M.,  to  be  held  in  four  places,  1st,  2nd,  3rd  and  4th  districts 
in  Silver  Creek,  5th  in  Forrestville,  6th  in  Smiths  Mills  and  7th 
in  Irving,  N.  Y. ;  that  a  chairman,  secretary  and  two  tellers  be 
elected  at  the  opening  of  the  primary  in  each  place  and  the  same 
to  act  as  officers  thereof;  that  the  ballot  submitted  be  turned  over 
to  the  secretary  and  adopted  as  the  primary  ballot ;  that  no  j^erson 
can  vote  or  participate  in  the  primaries  except  enrolled  Republi- 
cans as  shown  by  the  enrollment  book  of  1019,  sj^eeifyin*:;  tLo 
k  i  particular  places  where  the  caucuses  would  be  held;  that  i)etitions 

for  nominations  lie  filed  not  later  than  5  o'clock  P.  M.,  August  5, 
^'  1919;  that  notices  of  the  primaries  be  posted  and  published  in 

a  paper  not  later  than  5  days  before  September  2,  1919;  th^t 
"the  number  of  signers  on  petitions  be  as  follows:  Supervisor. 
50  names;  Superintendent  of  Highways,  50;  Town  Clerk,  25; 
Justices  of  the  Peace,  25;  Collector,  25;  Assessors,  25;  all  others, 
10  names." 

On  the  22nd  day  of  August,  1919,  the  said  Hanover  Republi- 
can Town  Committee  duly  called  a  caucus  or  primary  of  the 
Republican  voters  of  such  town  to  be  held  at  the  several  election 
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districts  in  the  town  at  the  various  plajces  hereinbefore  stated,  such 
caucuses  to  be  held  on  September  2,  1919,  and  oaused  notices 
thereof  to  be  duly  published  and  posted  as  required  by  their  rules. 

In  conformity  with  the  rules  of  the  said  Republican  town  com- 
mittee the  respondent,  Newton  L.  Dickinson,  circulated  a  nomina- 
tion certificate  and  obtained  the  required  number  of  signatures  of 
the  enioUed  Rejmblicans  of  such  town  to  place  his  name  upon  the 
primary  ballot  for  the  office  of  Town  Superintendent  of  Highways 
in  compliance  with  the  rules  of  the  town  oommittee,  and  the  names 
of  all  candidates  for  town  offices  who  had  obtained  the  requisite 
nxmiber  of  names  to  entitle  them  to  positions  upon  the  primary 
ballot  under  the  rules  of  such  Republican  town  oommittee,  were 
published  and  posted  as  required  by  such  rules  in  Ae  town  of 
Hanover  prior  to  such  cauoua. 

The  petitioner  did  not  circulaite  any  nominating  petition  and 
made  no  effort  to  secure  a.  peeitian  upon  th»  prtmary  bfdlot  for 
any  ofBoe^ 

Upon  the  2nd  day  of  September;  1919,  the  primaries  in  the 
town  were  held  at  the  various  locations  specified  in  the  notice  and 
primary  ballots  were  duly  printed  and  provided  by  the  town  com- 
mittee for  the  voters  upon  which  vrere  printed  the  names-  of  all 
candidates  who  had  secured  the  required  number  of  names  to 
place  his  name  upon  the  ballot,  and  the  re&pondeait^s  name  was 
included  thereon  as  the  only  candidate  fior  tiie  office  of  Tow^ 
Supmntendent  of  Highways.  The  said  prhnary  ballot  wa»  made 
up  in  about  the  same  manner  as  an  official  primary  ballot  used 
at  primaries  under  the  dection  law  for  official  primaries  for  a 
general  eleetion  containing  instructions  to  voteors.  Under  each 
title  of  office  or  group  of  candidates  there  wese  blank  lines  with 
instructions  at  the  top  of  the  ballot,  one  of  which  read  as  follows : 
^  To  vote  for  a  candidate  not  on  this  ballot  write  his  name  on  a 
blank  line  under  the  candidate  for  tixat  office." 

At  the  primaries  so  held^  the  petitioner,  Mr.  Scott,  participated 
bat  all  votes  cHSt  for  him  had  to  be  done  by  writing-  his  name 
upon  the  blank  line  under  the  title  of  Town  Superintendent  of 
Highways.  Upon  a  canvass  of  th©  ballots  so  cast  at  said  primaries 
there  were  444  votes  cast  for  the  candidates  for  the  offire  of  Town 
Superintendent  of  Highways  of  which  H".  L.  Dickinson  received 
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420  and  F.  W.  Scott  received  21,  and  Mr.  Dickinson  was  declared 
duly  nominated  for  such  office. 

At  the  primaries  every  enrolled  Republican  in  the  town  who 
desired  to  vote  was  accorded  the  privil^e  of  casting  his  vote  for 
any  candidate  for  whom  he  desired  to  vote  but  the  names  of  these 
whose  names  had  not  been  printed  upon  the  ballot  had  to  be  writ- 
ten in  by  the  voter.  N'o  Eepublican  was  allowed  to  vote  at  such 
primary  unless  he  was  also  an  enrolled  Eepublican  voter  in  the 
district  in  which  he  offered  his  vote. 

Before  the  caucuses  were  held  on  September  2nd,  many  of  the 
Republican  electors  of  the  town  apparently  became  dissatisfied 
with  the  rules  adopted  by  the  Eepublican  town  committee  requir- 
ing each  candidate  to  file  a  nominating  certificate  on  br  before 
August  6th.  A  public  agitation  ensued  and  a  committee  of  one 
hundred  was  appointed  at  a  gathering  of  Eepublican  electors  and 
a  call  was  issued  for  a  public  meeting  to  discuss  the  Eepublican 
situation.  At  the  meeting  so  called  161  persons  attended.  The 
meeting  was  adjourned  until  a  later  day  and  at  the  adjourned 
meeting  it  is  claimed  there  were  245  qualified  electors  present. 
It  was  decided  at  such  meeting  to  circularize  the  town  in  rela- 
tion to  the  caucus.  The  circular  consisted  of  veiled  criticisms 
against  the  candidates  who  had  filed  certificates  of  nominations^ 
called  attention  to  the  date  when  the  primary  would  be  held, 
named  a  ticket  which  had  been  selected  by  the  committee  of  one 
hundred,  and  stated  that  any  person  who  was  a  voter  and  not 
aflSliated  with  any  other  party  could  vote  at  such  primary  if  he 
so  desired  "  without  being  affiliated."  The  circular  was  generally 
distributed  throughout  the  town.  Among  the  candidates  so 
selected  was  the  petitioner,  for  the  office  of  "  Highway  Commis- 
sioner." The  committee  also  formulated  a  ballot  to  be  used  at 
the  primary  in  about  the  form  of  an  offltcial  ballot  to  be  used  at 
an  official  primary  imder  the  Election  Law,  containing  the  names 
of  the  candidates  which  had  been  suggested  by  the  committee  of 
one  hundred,  including  the  name  of  the  petitioner.  Several 
voters,  claiming  to  be  Eepublicans,  attended  the  primary  and 
endeavored  to  vote  the  ballot  made  up  by  the  committee  of  one 
hundred.  Some  were  refused  the  privilege  of  voting  because  they 
were  not  enrolled  Eepublicans  but  none  of  the  tickets  made  by  the 
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committee  of  one  hundred  was  received  and  the  voters  were 
informed  that  they  would  not  be  permitted  to  vote  unless  they 
used  the  ballot  prepared  by  the  Republican  Town  Committee. 

On  the  8th  day  of  September,  1919,  the  said  Frank  Scott 
obtained  an  order  from  Hon.  Charles  A.  Pooley,  a  justice  of  the 
Supreme  Court,  requiring  Claude  L.  Xevvraan  and  Otto  Kiefer, 
chairman  and  secretary  of  the  caucus,  said  Otto  Kiefer  also  being 
secretary  of  the  Republican  Town  Committee  of  the  town  of 
Hanover,  Luke  H.  Fay,  President,  and  Frank  C.  Dawley,  Secre- 
tary of  the  Board  of  Elections  of  the  county  of  Chautauqua,  to 
show  cause  before  him  at  a  special  term  to  be  held  at  Buffalo,  on 
September  10,  1919,  why  the  caucus  should  not  be  set  aside  and  a 
new  caucus  or  primary  held  in  such  town.  The  motion  was 
opposed  by  Mr.  Steam  in  behalf  of  the  parties  named  in  the  order, 
and  finally  heard  on  the  15th  day  of  September,  and  resulted  in 
an  order  made  by  Justice  Pooley  declaring  that  the  primary  so 
held  on  the  2d  day  of  September,  1919,  was  invalid  and  ordering 
the  same  canceled  and  directing  that  a  new  Republican  primary 
be  held  in  said  town  of  Hanover  on  the  4th  day  of  October,  1919, 
"  to  be  conducted  under  and  in  accordance  with  law  and  the  rules 
of  the  Chautauqua  County  Republican  Committee  "  and  further 
directing  that  "  all  Republican  electors  of  said  town  of  Hanover 
may  participate  in  and  vote  at  said  caucus."  The  proceeding  was 
instituted  under  the  provisions  of  Section  56  of  the  Election  Law. 
An  appeal  was  taken  from  such  order  of  Justice  Pooley  to  the 
Appellate  Division  of  the  Supreme  Court,  Fourth  Department, 
and  resulted  in  a  unanimous  reversal  of  such  order  upon  the  fol- 
lowing grounds  as  stated  in  the  order : 

"  Held  :  That  the  action  of  the  inspectors  in  refusing 
votes  should  not  have  been  reviewed  without  notice  to  them 
or  in  some  manner  bringing  them  into  the  proceeding;  fur- 
ther, the  primary  election  should  not  have  been  set  aside 
without  notice  of  the  proceeding  to  the  persons  elected  or 
nominated  at  such  election.    All  concur." 

An  appeal  was  taken  by  the  petitioner  from  the  above  men- 
tioned order  to  the  Court  of  Appeals  and  was  pending  therein  at 
the  time  this  application  was  heard  and  consideration  hereof  was 
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postponed  by  consent  o£  parties  until  the  final  determination  of 
the  appeal  by  the  Court  of  Appeals. 

On  the  16th  day  of  March,  1920,  the  Court  of  Appeals  ren- 
dered its  decision  which  was  unanimous  and  the  closing  para- 
graphs thereof  are  as  follows : 

"  The  rules  adopted  by  the  county  committee  pursuant  to 
section  45  of  the  Election  Law  in  prescribing  the  manner  in 
which  nominations  for  town,  village  and  school  district  of- 
fice«^  should  be  made,  were  controlling. throughout  the  country 
of  Chautauqua  and  were  not  subject  to  alteration  or  modifica- 
tion by  the  town  committee.  In  the  instant  case  certain  rules 
were  adopted  and  enforced  by  the  town  committee  of  the 
town  of  Hanover,  which  were  in  conflict  with  the  rules  of 
the  county  committee,  but  in  view  of  our  determination  as 
stated  and  the  further  conclusion  reached  it  will  unnecessary 
to  specify  in  detail  such  conflict. 

Any  determination  we  might  make  in  favor  of  appellant 
would  not  result  in  relief  to  him.  The  records  disclosed  that 
certain  individuals  were  nominated  at  the  primaries  and 
thereafter  elected  at  the  general  election  held  in  K'ovember, 
1919.  Such  persons  are  now  performing  the  duties  of  the 
ofiices  to  which  they  have  been  declared  elected.  None  of 
such  individuals  are  parties  to  this  proceeding  which  was 
instituted  solely  against  the  chairman  and  secretary  of  one 
of  the  primaries  held  in  the  town.  If  such  individual's  have 
intruded  into  a  public  office  or  are  exercising  the  duties  of 
an  office  to  which  they  were  not  legally  elected,  the  remedy 
against  them  is  not  in  a  proceeding  like  the  present  one  to 
which  they  are  not  parties,  but  rather  by  action:  instituted  by 
the  state  against  such  parties^  The  question  presented  here 
is  academic  and  the  appeal  must  be  dismissed,  without  costs." 

From  the  appeal  book  upon  the  aforesaid  appeal  which  was 
introduced  in  evidence  before  me,  it  appears  that  some  four  or 
five  persons  testified  that  at  the  Republican  primary  held  on  Sep- 
tember 2,  1919,  they  attended  and  desired  to  vote  the  ballot  sug- 
gested by  the  committee  of  one  hundred  but  were  informed  that 
they  could  not  vote  such  ticket  and  were  given  a  ballot  prepared 
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by  the  town  coimnittee  and  informed  that  if  they  desired  to  vote 
for  persons  not  upon  such. ballot  they  would  have  to  write  the 
names  in.  Fifty  other  persons  testified  that  they  were  Republi- 
cans and  legal  voters  of  the  town  but  not  enrolled  with  any  politi- 
cal party  and  it  was  their  intention,  if  they  had  been  permitted 
to  vote  at  such  primary,  to  vote  for  Frank  Scott  for  Superinten- 
dent of  Highways  and  to  vote  against  the  ticket  prepared  by  the 
Republican  town  oommittee.  It  is  not  stated,  however,  that  any 
of  such  fifty  persons  attended  the  primary,  or  attempted  to  vote 
thereat.  Twenty-three  other  persons  testified  that  they  were 
enrolled  voters  of  the  Republican  jmrty  of  full  age  and  l^al  voters 
of  the  town  and  it  was  their  intention,  if  they  had  been  permitted 
to  vote  at  the  caucus  to  vote  and  support  the  petitioner  as  a 
candidate  for  town  superintendent  of  highways  and  to  vote  against 
the  ticket  prepared  by  the  Republican  town  committee.  None  of 
such  twenty-three  persons  testify  that  they  actually  attended  the 
primary  or  attempted  to  vote  thereat.  Thirty-three  other  persons 
testified  that  they  were  either  returned  soldiers  or  sailors;  that 
they  were  legal  voters  of  such  town  but  not  enrolled  with  any 
political  party  and  that  it  was  their  intention  if  they  had  been 
permitted  to  vote  at  such  caucus  to  have  voted  for  the  said  Frank 
Scott  for  superintendent  of  highways  and  to  vote  against  the 
ticket  prepared  by  the  Republican  town  committee.  None  of  them 
swear  that  they  did  actually  attend  the  primary  or  make  any 
attempt  to  vote  thereat. 

There  was  no  name  or  space  upon  the  ballot  used  at  the  primary 
in  the  election  district  No.  5,  within  the  Village  of  Forestville  in 
said  town,  for  a  candidate  f er  superintendent  of  highways,  as  all 
parties  apparently  assumed  that  the  voters  within  such  district  had 
no  right  to  vote  for  a  town  superintendent  of  highways  and  no 
voice  in  the  selection  of  such  candidate,  and  that  the  elei^tors 
within  such  village  had  no  right  to  participate  in  the  election  of 
such  officer. 

The  petitioner,  Frank  Scott,  sought  and  obtained  the  nomina- 
tion of  town  superintendent  of  highways  upon  the  Democratic 
ticket  and  upon  the  official  canvass  of  all  the  votes  cast  in  said 
town  at  the  general  election  held  in  the  town  of  Hanover  on  the 
5th  day  of  November,  1919,  for  candidates  for  town  superin- 
tendent of  highways,  it  was  found  that. 
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N.  L.  Dickinson  had  received  869  votes  and 

Frank  L.  Scott  had  received  253  votes. 

A  majority  for  Mr.  Dickinson  of  616  vote?. 

The  said  Dickinson  received  a  certificate  of  election,  filed  hi 
official  bond  duly  approved  by  the  Supervisors,  and  entered  upoi 
the  discharge  of  duties  as  town  superintendent  of  highways  of  th( 
town  of  Hanover  on  the  1st  day  of  January,  1920,  and  is  stil 
acting  in  that  capacity. 

No  question  is  raised  upon  this  application  as  to  his  eligibility 
to  hold  the  office  and  no  objection  is  made  as  to  his  qualifications 

Report 
It  is  provided  by  section  45  of  the  Election  Law  that : 

"Nominations  of  party  candidates  for  town,  village  anc 
school  district  offices  shall  be  made  in  the  manner  prescribec 
by  the  rules  and  regulations  of  the  county  committee  of  th( 
county  wherein  such  town,  village  or  school  district  ii 
located." 

The  Republican  county  committee  of  the  county  of  Chautauqua 
had  prescribed  rules  for  the  conduct  of  town  caucuses  and  pri 
maries  within  the  county  and  among  such  rules  it  had  providec 
that  no  person  should  participate  in  a  Republican  town  caucus 
who  was  enrolled  with  any  other  party.  I  am  unaware  of  an^ 
provisions  of  law  which  empowers  a  town  committee  to  adopi 
rules  for  the  government  of  town  caucuses  in  contravention  oi 
those  passed  by  the  county  committee,  but  it  appears  that  th( 
members  of  the  Republican  county  committee  within  the  town  o1 
Hanover,  being  the  town  committee  of  such  town,  by  force  o1 
their  rules  (no  doubt  acting  in  good  faith),  adopted  a  rule  that  "  n( 
person  can  vote  or  participate  in  the  primaries  except  enrolled 
Republicans  as  shown  by  the  enrollment  book  of  1919."  This 
rule  was  enforced  at  the  caucuses  and  quite  a  number  of  Republv 
cans  who  had  neglected  to  enroll  in  1919  were  thus  deprived  oi 
the  privilege  of  voting  at  such  town  caucuses.  Some  offered  tc 
vote  but  were  prevented  from  so  doing  by  the  officers  presiding  at 
such  caucuses.    There  were  some  Republican  soldiers  and  sailors 
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ent  in  the  service  at  the  time  the  enrollment  for  1919  was 
de  up  who  were  among  the  number  who  were  thus  deprived 
participation  in  such  town  caucuses.  This  rule  had  been  in 
;ue  in  substantially  the  same  form  in  the  town  of  Hanover 
ce  1915  and  was  followed  by  the  caucuses  in  1917. 
Another  rule  adopted  by  such  Republican  town  committee  in 
erence  to  the  securing  of  signatures  and  the  filing  of  certificates 
lomination  was  not  in  compliance  with  the  rules  of  the  Republi- 
i  county  committee.  While  such  a  rule  might  be  very  desirable 
a  large  town  like  the  town  of  Hanover,  no  such  authority  had 
n  conferred  upon  the  town  committee  by  the  county  committee 
1  thus  the  petitioner  was  handicapped  in  his  candidacy  for 
m  superintendent  of  highways  on  account  of  his  failure  to 
[•ulate  a  nominating  petition  and  procure  the  necessary  fifty 
Datures  thereto  and  he  was  thus  deprived  of  position  upon  the 
mary  ballot  made  up  by  the  town  committee.  It  is  not  denied 
the  petitioner  that  he  knew  of  the  rule  and  had  the  same  oppor- 
lity  as  the  respondent  to  file  a  petition  but  he  did  not  avail 
Qself  of  the  privilege  and  evidently  preferred  to  enter  the 
icuses  by  having  his  name  written  in  as  a  candidate  for  the 
ce  of  superintendent  of  highways,  rather  than  to  secure  the 
;essary  names  upon  a  nominating  petition,  and  thus  obtain  a 
nted  position  upon  the  primary  ballot.  The  petitioner's  name 
s  upon  the  primary  ballot  suggested  by  the  "  Committee  of  one 
ndred,"  but  none  of  such  ballots  were  received  by  the  primary 
icers  so  all  the  votes  cast  for  him  were  written  in  on  the  blank 
e  of  the  ballot  provided  by  the  town  committee.  It  is  possible 
it  the  petitioner  would  have  received  a  much  larger  vote  if  he 
d  circulated  a  petition  and  secured  a  position  upon  the  Town 
inmittee's  ballot,  but  it  is  not  for  the  Attorney-General  to 
xjulate  as  to  what  might  have  been  the  result  —  the  fact  remains 
It  he  only  received  21  votes  as  against  420  cast  for  Mr.  Dickin- 
1.  This  small  showing  does  not  appeal  to  me  as  calling  for  the 
ercise  of  the  discretionary  power  of  the  Attorney-General  in 
eor  of  a  candidate  who  made  such  a  poor  showing,  to  test  the 
icial  title  of  the  man  who  was  almost  unanimously  nominated 
the  oflSce  which  he  sought. 
Both  the  petitioner  and  respondent  were  enrolled  Republican 
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voters  of  the  town  and  the  field  was  open  to  both  alike,  bnt  t^ 
petitioner  preferred  to  align  himself  with  a  faction  of  tl 
Republican  party  which  was  opposed  to  the  rules  which  had  be< 
adopted  by  the  Republican  town  committee  aud  he  was  beaten  1 
a  decisive  vote  of  that  portion  of  the  enrolled  Republicans  of  t] 
town  who  attended  the  several  district  caucuses.  He  obtained  tl 
democratic  nomination  and  went  before  the  people  of  the  tov 
as  a  candidate  for  the  same  office.  He  presumably  received  t] 
votes  of  all  the  Democrats  who  attended  the  election,  and  wi 
privileged  to  solicit  and  obtain  as  many  Republican  votes  as  1 
could  influence  in  his  favor,  but  upon  the  canvass  of  the  ballo 
it  was  found  that  the  respondent  was  elected  by  a  majority  ( 
616  over  the  petitioner.  This  emphatic  endorsement  of  the  r 
spondent,  first  by  the  enrolled  voters  of  the  town  at  the  primar 
and  second,  by  the  people  of  the  town  at  the  election,  should  n< 
be  overthrown  or  an  action  eomnienced  to  test  the  title  to  tl 
office  of  town  superintendent  of  highways  nnless  the  election  < 
Mr.  Dickinson  was  so  clearly  illegal  that  it  could  not  stand  tl 
test  of  a  judicial  examination  and  determination. 

It  is  claimed  by  the  petitioner  that  many  of  the  Republics 
I  '  voters  of  the  town  were  prevented  from  casting  their  votes  for  hii 

on  account  of  the  rules  which  were  adopted  by  the  Republics 
town  committee  which  allowed  only  enrolled  voters  to  participa< 
and  were  thus  virtually  disfranchised  at  the  primaries,  but  in  th 
1^ '  main,  the  affidavit  upon  which  such  a  conclusion  can  be  pred 

cated,  if  at  all,  consists  of  speculative  estimates  as  to  the  num'bc 
claimed  to  l>e  so  disfranchised,  if  any. 

There  were  no  enrolled  Republican  voters  disfranchised,  as  the 
all  had  an  opportunity  to  write  in  the  names  of  any  candidate  fo 
whom  they  desired  to  vote.  It  appears  that  some  few  (impossiH 
to  state  the  exact  number),  refused  to  vote  because  they  were  no 
permitted  to  use  the  ballot  made  up  by  the  committee  of  one  hui 
dred  and  declined  to  use  the  ballot  prepared  by  the  town  coir 
mittee  made  up  of  candidates  who  had  secured  the  requisit 
number  of  names  upon  nominating  petitions  as  retjuired  by  tli( 
rules  of  the  town  committee,  even  for  the  purpose  of  writing  in  tb 
names  of  those  candidates  for  whom  they  desired  to  cast  thei 
ballots. 
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;ighty-six  different  persons  testified  that  they  were  not  enrolled 
li  any  political  party,  but  would  have  voted  for  Mr.  Scott  for 
erintendent  of  highways  had  they  been  permitted  to  vote  at 
1  Republican  pi"iniar\',  but  none  of  them  testify-  that  they 
e  Republicans,  as  that  they  actually  attended  the  primary  or 
le  any  effort  to  vote  thereat. 

Venty-three  other  persons  testified  that  they  were  enrolled 
mblicans  and  that  it  was  their  intention  to  vote  for  the  peti- 
ler,  Frank  Seott,  if  they  had  been  permitted  to  vote  at  such  Re- 
>lican  caucus,  but  none  of  them  say  that  they  actually  did 
ind  the  caucus  or  made  any  attempt  to  vote.  Thirty-three  of 
\i  voters  mentioned  in  the  group  of  eighty-six  above  mentioned 
ified  that  th^  were  returned  soldiers  or  sailors.  There  are 
ements  made  by  two  or  three  other  parties  as  to  their  esti- 
:es  of  the  number  of  Republican  voters  which  the  affiants 
ge  were  disfranchised  through  the  action  of  the  Republican 
n  committee,  as  hereinbefore  stated.  Such  statements  are 
ely  speculative  and  \^ile  I  do  not  doubt  the  honesty  or  good 
h  of  the  affiants,  it  is  possible  that  such  guesses  were  augmented 
the  political  zeal  or  partisan  bias  of  such  affiants.  In  any 
fit,  I  would  not  feel  justified  in  predicating  a  finding  that  a 
ioritv'  of  the  Republican  voters  of  the  town  were  disfranchised 
n  such  statements  and  that  the  nomination  of  Mr.  Dickinson 
I  secured  through  the  disfranchisement  of  a  majoritv  of  the 
)ublican  voters  at  the  primary  when  it  appears  that  only  one 
dred  and  thirty  persons,  including  the  twenty-one  votes  ac- 
lly  cast  for  him  have  expressed  an  intention  to  have  suppoi-ted 
Scott  as  against  Mr.  Dickinson,  and  when  we  consider  the 
:  that  if  the  whole  130  had  participated  and  voted  for  Mr. 
tt,  Mr.  Dickinson  would  still  have  had  290  majority,  it  is  some- 
it  incredible  that  if  the  rules  of  the  county  committee,  and 
nbody  not  enrolled  with  any  other  party  had  been  privileged 
7ote  at  such  primary,  that  Mr.  Seott  would  have  been  nomi- 

3d. 

t  is  testified  by  Claude  L.  Newman  that  he  was  the  secretary 
:he  caucus  held  in  and  for  the  village  of  Irving  which  included 
Jtion  districts  Nos.  1,  2,  3  and  4  of  said  town  of  Hanover,  and 
t  upwards  of  four  hundred  voters  attended  said  caucus,  and 
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that  not  over  ten  voters  were  denied  permission  to  vote  at  t] 
caucus. 

There  is  a  wide  difference  between  the  estimates  of  the  wj 
nesses  and  it  is  possible  that  the  parties  upon  both  sides  we 
unconsciously  influenced  in  making  such  estimates  by  their  inte 
est  or  zeal  for  the  side  which  obtained  their  respective  affidavit 
This  demonstrates  the  futility  of  attempting  to  predicate  a  co 
elusion  based  upon  such  estimates.  Considering  the  great  di 
crepancy  in  the  actual  number  of  votes  cast  and  all  the  other  fac 
surrounding  the  several  caucuses,  I  am  forced  to  the  conclusic 
that  Mr.  Dickinson  was  the  choice  of  the  Republican  voters  of  tl 
town  for  the  office  of  town  superintendent  of  highways  by  a  larj 
majority  and  that  Mr.  ^Scott  was  not  defeated  as  a  candidate  f( 
such  office  on  account  of  the  disfranchisement  of  voters  by  for( 
of  the  rules  of  the  Republican  town  committee. 

The  petitioner  instituted  a  proceeding  under  section  56  of  tl 
Election  Law  to  have  the  caucus  set  aside  and  an  order  was  mac 
by  Justice  Pooley  of  the  Supreme  Court  setting  it  aside.  Tt 
order  was  afterwards  reversed  by  the  Appellate  Division,  Four! 
Department,  not  upon  the  merits,  but  upon  the  ground  that  tl 
action  of  the  inspectors  in  refusing  votes  should  not  have  bee 
reviewed  without  notice  to  the  inspectors  and  the  primary  electio 
should  not  have  been  set  aside  vnthout  notice  of  the  proceedin 
to  the  persons  nominated.  Motion  to  appeal  to  the  Court  c 
Appeals  was  denied  by  the  Appellate  Division. 

The  petitioner  afterwards  appealed  to  the  Court  of  Appeals  an 
|r  the  appeal  decided  on  March  16,  1920,  in  which  the  court  held  i 

substance  that  the  petitioner's  remedy,  if  he  had  any,  was  by  a 
action  in  the  nature  of  qiw  warranto  instituted  by  the  State,  an 
that  the  individuals  nominated  at  the  September  primary  ha 
since  been  elected  at  the  general  election  in  November,  1919,  an 
were  then  performing  the  duties  of  the  offices  to  which  they  ha 
been  elected,  and  that  the  question  presented  upon  the  appeal  ha 
become  academic  and  the  appeal  must  be  dismissed.  The  peti 
tioner  thereafter  made  a  motion  for  reargument  of  the  appea 
which  was  heard  on  the  12th  day  of  April,  1920,  and  thereafte 
denied. 

The  petitioner  also  brought  an  action  in  the  Supreme  Court  t 
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restrain  the  election  officers  from  printing  the  respondent's  name 
upon  the  official  ballot  for  the  election  held  on  November  4,  1919, 
and  to  have  the  primary  of  September  2,  1919,  declared  illegal 
and  void,  and  the  temporary  injunction  granted  therein  was 
vacated.  The  petitioner  then  made  application  for  a  stay  of 
proceedings  which  had  at  first  been  granted  upon  an  ex  parte 
application  and  such  stay  was  afterwards  vacated  by  the  same 
judge  that  granted  it. 

I  am  not  fully  informed  as  to  the  present  status  of  the  above 
mentioned  action  but  I  am  in  full  accord  with  the  suggestion  of 
the  Court  of  Appeals  that  the  only  way  the  title  to  the  office  of 
liuperintendent  of  highways  of  the  town  of  Hanover  can  be  tested 
is  by  an  action  in  qtu)  warranto. 

At  the  election  held  in  November,  1919,  the  petitioner  obtained 
the  nomination  for  town  superintendent  of  highways  upon  the 
democratic  ticket,  and  was  thus  enabled  to  go  before  the  people  of 
the  town  as  a  candidate  for  the  same  office  to  which  he  sought  the 
nomination  at  the  Republican  primary  and  was  thus  in  a  position 
where  his  Republican  friends  could  favor  him  if  they  so  desired, 
simply  making  a  cross  before  his  name  instead  of  before  the  name 
of  Mr.  Dickinson.  He  also  had  the  benefit  of  the  democratic  sup- 
port but  Mr.  Dickinson  was  elected  by  a  majority  of  six  hundred 
and  sixteen,  receiving  869  votes  to  Mr.  Scott's  263. 

It  thus  appears  that  Mr.  Dickinson  was  the  choice  of  nearly  all 
the  Republican  voters  of  the  town  for  the  office  of  town  superin- 
tendent of  highways  at  the  Republican  primary,  and  the  choice  of 
a  very  large  majority  of  the  people  of  the  tow^n  at  the  election 
which  followed.  The  question  now  arises  whether  the  Attorney- 
General  should  allow  an  action  to  be  brought  to  try  his  title  to  the 
office  after  his  emphatic  endorsement  by  his  party  as  its  candidate 
at  the  primary  and  subsequently  by  the  people  of  the  town  at  the 
election. 

However  desirable  it  may  appear  to  the  Republicans  of  tbe 
town  of  Hanover  to  compel  candidates  for  town  offices  to  secure 
positions  on  the  town  primary  ballot  by  way  of  nominating  peti- 
tions, there  is  no  statutory  authority  for  requiring  it  and  in  the 
absence  of  any  rule  by  the  Republican  county  committee,  neither 
the  town  committee  nor  the  Republican  electors  of  the  town  were 
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authorized  to  adopt  such  a  course  and  I  think  the  primary  officers 
erred  in  refusing,  to  accept  the  ballots  of  all  candidates  who  had 
not  filed  such  nominating  petitions.  The  rule  also  established  by 
the  town  committee  allowing  only  eni*olled  Republicans  to  vote  at 
the  primary,  did  not  accord  with  the  rules  which  the  county  com- 
mittee had  adopted. 

It  is  provided  by  section  45  of  the  Election  Law  in  part,  as 
folIo\vs : 

'*'  Nominations  of  party  candidates  for  town,  village  and 
school  district  offices  shall  be  made  in  the  manner  prescribed 
by  the  rules  and  regulations  of  the  county  committee  of  the 
coimty  \vherein  such  town,  village  or  school  district  is 
located." 

The  county  committee  had  promulgated  a  rule  that  no  person 
should  be  allowed  to  paiticipate  in  a  town  caucus  '^  who  is  eni'olled 
with  any  other  party  than  the  Republican  party."  Under  this 
rule  the  town  committee  had  no  authority  to  pass  a  rule  prohibiting 
all  Kepublicans  not  enrolled  to  vote  at  the  caucus  and  I  think  the 
primal-}'  officers  erred  in  refusing  a  qualified  Republican,  even  if 
he  was  not  an  enrolled  Republican,  to  vote  at  such  caucus.  Not- 
withstanding the  rules  of  the  town  committee  and  the  action  of 
the  primary  officers,  I  am  satisfied  that  Mr.  Dickinson  was  the 
pronounced  choice  of  the  Republicans  of  the  town  for  the  office  of 
superintendent  of  highways  and  would  have  been  nominated  if  the 
ticket  proposed  by  the  committee  of  one  hundred  had  been  received 
and  all  Republicans  not  enrolled  with  any  other  party  had  been 
allowed  to  vote. 

I  am  unable  to  find  any  case  where  a  public  officer,  duly  elected 
at  a  general  election,  has  been  ousted  on  account  of  irregularities 
in  the  primary  at  which  he  w^as  nominated  for  the  office. 

The  Election  Law  provides  a  method  for  the  review  of  the  pro- 
ceedings of  a  caucus  and  Mr.  Scott  instituted  a  proceeding  under 
such  statute  and  was  defeated.  Whether  he  was  beaten  upon  the 
merits  or  for  failure  to  serve  all  the  parties  that  should  have  been 
served,  the  Court  of  Appeals  has  disposed  of  the  question  and  his 
defeat  at  the  primary  was  followed  by  his  defeat  at  the  polls, 
and  I  do  not  think  the  Attorney-General  should  allow  an  action 
to  be  brought  to  test  the  title  to  an  office  where  the  incumbent  was 
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jcted  by  a  decisive  majority  simply  to  establish  a  precedent  for 
ture  action.     I  am  satisfied  that  such  an  action  could  not  be 
lintained  and  I  would  be  doing  violence  to  my  best  judgment 
I  should  recommend  the  commencement  of  an  action. 
The  allowance  or  disallowance  of  an  action  in  the  nature  of 

0  warranto  is  addressed  solely  to  the  discretion  of  the  Attomey- 
jneral,  and  he  should  be  guided  by  the  facts  in  each  case,  the 
obabilities  of  success,  a  fair  consideration  of  the  claims  of  both 
rties  and  the  public  interests. 

"It  is  evident  that  the  legislature  used  the  words  'may' 
and  '  shall '  intelligently  and  with  a  purpose  that  no  positive 
duty  is  imposed  upon  the  Attorney-General  to  bring  an  action 
upon  request  of  a  party  claiming  oflSce  from  which  he  is  ex- 
pelled. The  statute  does  not  give  the  individual  claiming  the 
office  or  any  other  person  the  legal  right  to  compel  an  action 
to  be  brought  by  the  law  officer  of  the  state,  or  to  bring  an 
action  in  the  name  of  the  people.  The  control  over  the  ac- 
tion and  the  right  to  bring  it  is  with  the  Attorney-General, 
and  the  courts  cannot  sit  in  judgment  upon  the  exercise  of  his 
discretion  or  coerce  his  action." 

People  ex  rel.  Demarest  et  al  v.  FairchUd,  67  N".  Y. 

334,  336. 
People  ex  rel.  Peabody  v.  Attomey-OeneraX,  22  Barb. 

114. 

1  do  not  think  the  public  interests  require  the  commencement 
an  action  in  this  case.     The  greater  number  of  the  Republi- 

ns  of  the  town  appear  to  have  favored  the  candidacy  of  'Mr. 
ickinson  and  the  greater  number  of  the  voters,  his  election  to 
See.  He  has  been  installed  in  the  office  and  should  not  be  preju- 
ced  in  his  occupancy  thereof  by  any  irregularities  in  the  nomina- 
m  for  which  he  is  in  no  wise  responsible,  and  should  not  be  put 
the  annoyance  and  expense  of  defending  his  title  unless  it  is  so 
early  illegal  or  fraudulent  that  it  cannot  be  sustained. 
No  fraud  or  illegality  is  alleged  as  against  the  election  and  this 
^plication  is  based  solely  upon  alleged  irregularities  at  the 
rimaries,  and  while  I  think  the  Republican  town  committee  ex- 
^ed  its  authority  in  the  adoption  of  rules  which  did  not  con- 
>rm  to  the  rules  of  the  Republican  county  committee,  still  I  think 
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the  result  would  have  been  the  same  and  that  Mr.  Dickinson  woulc 
have  been  nominated  if  the  county  committee  rules  had  been  full; 
complied  with.  I  do  not  feel  that  such  irregularities  would  justif; 
the  commencement  of  an  action  in  the  nature  of  qiLo  warrarUi 
in  an  attempt  to  oust  him  therefrom. 

This  proceeding  is  largely  the  outgrowth  of  a  factional  figh 
in  the  Republican  party.  I  have  not  been  swerved  in  my  cob 
elusions  by  the  local  politics  which  have  crystalized  in  this  appli 
cation,  and  the  parties  should  be  left  to  settle  their  local  difficul 
ties  by  and  with  the  use  of  the  ballot  without  resort  to  the  courts 
mainly  for  the  establishment  of  a  precedent. 

I  do,  therefore,  recommend  that  the  application  be  denied. 
Dated  June  15,  1920. 

GEORGE  A.  FISHER, 

Second  Deputy, 
Approved  and  application  dismissed: 
CHARLES  D.  NEWTON, 

Attorney-General, 


In  the  Matter  of  the  Application  of  Jacob  Shenfield  for  th 
Institution  of  Proceedings  by  the  Attorney-General  agains 
Victor  Kremer  Film  Features,  Inc.,  Victor  Kremei 
Eugenie  Kremer,  Curt  Kremer  and  Paul  Gross,  Indivic 
ually  and  as  Officers  and  Directors  of  the  Victor  Kremer  Fili 
I  5  Features,  Inc. 

1^  ;i  In  the  Matter  of  the  Application  of  Isaac  Macowbky  for  tb 

'^  Institution   of  Proceedings  by   the  Attorney-General   againi 

»[  Victor   Kremer   Film    Features,    Inc.,   Victor   Kremei 

Eugenie  Kremer,  Curt  Kremer  and  Paul  Gross,  Indivic 
ually  and  as  Officers  and  Directors  of  the  Victor  Kreme 
Film  Features,  Inc. 

Opinion  on  the  Applications  Made  in  the  Above-Entitle 

Matters 

The  conduct  of  the  corporate  affairs  of  Victor  Kremer  Fill 
Features,  Inc.,  and  the  acts  of  certain  of  its  officers  have  bee 
called  to  the  attention  of  the  Attorney-General  in  two  petition 
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the  titles  to  which  are  above  set  forth  and  applications  have  been 
omde  to  the  Attorney-General  pursuant  to  the  provisions  of  sec- 
tion 90  and  91  of  the  General  Corporation  Law  to  b^in  an  action 
to  compel  the  corporation  and  the  directors  and  officers  to  account 
for  their  official  acts  and  to  make  restitution  of  certain  moneys 
and  properties  alleged  to  have  been  improperly  diverted,  and  to 
restrain  such  officers  and  directors  from  further  alienating  the 
corporate  property.  The  two  petitioners  both  claim  to  be  cred- 
itors and  as  the  petitions  deal  with  the  same  transactions  they  will 
be  considered  in  one  opinion. 

It  is  allied  that  the  petitioner  Jacob  Shenfield  in  October, 
1919,  entered  into  a  contract  with  the  corporation  by  virtue  of 
which  he  became  office  manager  for  the  term  of  one  year  and  a^ 
compensation  became  entitled  to  receive  25  per  cent  of  the  net 
profits  of  the  business  and  to  a  drawing  account  of  $100  a  week 
on  account  of  said  profits.  Provision  was  made  in  the  contract 
for  the  keeping  of  correct  books  of  account  and  for  the  taking  of 
an  account  quarter-annually.  Further,  that  a  final  account  should 
be  stated  at  the  end  of  the  term  and  payment  made  of  all  amounts 
due  as  a  percentage  of  such  profits.  Said  Shenfield  was  also 
elected  a  director  of  said  corporation. 

The  corporation  is  engaged  in  the  business  of  producing  and 
distributing  motion  pictures. 

Mr.  Shenfield  further  alleges  that  he  was  illegally  removed  as 
director,  that  subsequent  to  June  12,  1920,  the  corporation  re- 
fused to  pay  him  the  sum  of  $100  a  week  as  his  drawing  account 
and  sets  forth  specific  acts  having  to  do  with  the  diversion  of 
the  property  and  funds  of  the  corporation,  which  diversion,  he 
alleges  as  being  made  for  the  purpose  of  depriving  him  of  his 
profits  on  the  final  accounting. 

The  petition  of  Isaac  Macowsky  sets  forth  that  he  advanced  to 
the  corporation  as  a  loan  certain  moneys  for  which  he  received 
promissory  notes  amounting  to  $13,000,  and  that  the  corpora- 
tion assigned  to  him  certain  accounts  as  collateral  security;  the 
amount  due  on  such  accounts  to  be  received  by  the  corporation 
and  deposited  in  a  special  bank  account,  to  be  under  the  control 
of  Jacob  Shenfield.  Said  Macowsky  further  aisserts  that  the 
moneys  due  on  these  assigned  accounts  were  collected  by  the  cor- 
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poration  and  were  not  placed  in  the  special  account  provided  for 
and  that  certain  motion  pictures  belonging  to  the  corporation  have 
been  transferred  to  other  corporations  controlled  by  Victor  Kremer 
without  consideration  and  also  alleges  the  misappropriation  of 
the  moneys  of  the  corporation  by  the  officers  and  other  illegal  acts. 

While  Shenfield  alleges  that  he  was  improperly  removed  as  a 
director,  he  does  not  make  this  application  as  a  director.  Both 
he  and  Macowsky  set  forth  that  their  interest  is  that  of  creditors. 

Sections  90  and  91  of  the  General  Corporation  Law  do  not  re- 
trict  the  Attorney-General  to  actions  solely  on  a  complaint  of 
parties  who  have  a  direct  interest  in  the  conduct  of  corporate 
affairs.  The  provisions  of  these  sections  appear  to  be  broad  enough 
to  permit  the  Attorney-General  on  his  own  initiative  to  begin  pro- 
ceedings against  corporations  when  he  becomes  aware  that  their 
conduct  is  such  as  to  involve  public  interest.  It  is  ordinarily 
assumed,  however,  in  the  case  of  offenses  by  officers  of  strictly 
private  corporations  that  there  is  a  minimum  of  probability  that 
any  considerable  public  interest  is  involved  when  no  complaint 
is  made  of  the  conduct  of  corporate  affairs  by  either  stockholders  or 
creditors. 

The  status  of  the  two  complainants  in  this  case  appears  to  be 
somewhat  doubtful.  Two  hearings  were  had  but  no  testimony 
was  taken.  The  statements  of  counsel  made  at  these  hearings  and 
their  agreement  as  to  certain  facts,  however,  leave  the  status  of  the 
complainants  open  to  question.  The  respondents  in  their  answer 
deny  all  of  the  allegations  of  the  petitions  which  have  to  do  with 
alleged  wrongful  acts  of  the  <^cers  of  the  corporation.  The  con- 
tTSiCt  with  Shenfield  is  admitted  as  is  also  the  issuance  of  the 
promissory  notes  to  Macowsky.  Macowsky,  however,  prior  to  the 
institution  of  these  proceedings  disposed  of  his  promissory  notes, 
endorsing  them  over  to  a  third  party.  Subsequent  to  the  bringing 
of  the  action  $10,000  was  paid  on  account  ol  the  notes,  leaving  a 
balance  of  $3,000  in  dispute,  to  which  extent  the  officers  of  the 
corporation  claim  that  the  notes  were  without  consideration  and 
also  that  Shenfield  was  discharged  as  manager  for  good  reason 
and  that  his  contract  with  the  corporation  does  not  grant  to  him 
an  absolute  right  to  his  $100  drawing  account,  but  that  such 
amount  can  only  be  drawn  by  him  when  profits  are  sufficient  to 
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show  money  due  him-  Macowsky  is,  therefore,  interested  only 
in  the  contingency  that  recourse  might  be  had  to  him  as  an  in- 
dorser  on  the  notes  provided  the  indorsee  shall  fail  to  collect  from 
the  maker.    Shenifield  is  in  the  position  of  having  a  right  of  action  ;||^ 

against  the  corporation  for  breach  of  contract  and  for  an  account- 
ing  as  to  profits.  Both  petitioners,  if  they  are  creditors,  have  the 
same  right  as  has  the  Attorney-General  to  proceed  against  the  cor-  •   f 

poration  under  the  provisions  of  sections  90  and  91  of  the  General  ill 

Corporation  Law  except  that  they  cannot  apply  to  the  court  for  ib 

the  removal  of  the  officers,  this  right  being  reserved  to  the  Attor- 
ney-General. They  do  not  ask  for  such  latter  relief  in  their 
petition.  I 

The  acts  complained  of  in  the  petition  would,  if  the  allegations  !j 

be  true,  constitute  a  gross  violation  of  trust  and  indicate  an  entire  ^j 

absence  of  any  moral  sense  on  the  part  of  those  who  committed  ;. 

them  if  such  acts  were  to  affect  any  person  other  than  those  who  i 

participated  therein. 

It  appears,  however,  that  Victor  Kremer  is  the  owner  of  prac- 
tically all  of  the  stock  of  the  corporation.  This  is  not  a  case  of  a 
large  corporation  with  thousands  of  shares  of  stock  widely  dis- 
tributed among  people  who  have  no  intimate  knowledge  of  the 
conduct  of  the  corporate  affairs.  There  is  no  stockholder  to  suffer 
or  complain.  Up  to  the  present  time  it  seems  that  the  corpora- 
tion has  paid  all  of  its  debts.  There  is  only  an  apprehension  on 
the  part  of  the  petitioners  that  if  they  shall  succeed  in  any  action 
against  the  corporation  and  secure  a  judgment  in  their  favor,  the 
corporation  might  not  at  the  time  of  the  rendition  of  such  judg- 
ment be  in  a  position  to  pay  the  same. 

All  of  these  circumstances,  the  restricted  character  of  the  hold- 
ing of  corporate  stock,  the  absence  of  complaint  by  any  stock- 
holder and  the  debatable  character  of  petitioners'  claims,  lead  me 
to  the  conclusion  that  this  is  not  a  case  in  which  there  is  such  a 
public  interest  as  to  require  that  the  Attorney-General  should  bring 
an  action. 

In  the  Matter  of  Tudor  (Commonwealth  Finance  Corporation), 

opinion  of  Attorney-General,  1919,  page  393,  the  powers  and 

duties  of  the  Attorney-General  in  matters  of  this  character  are 

discussed  at  considerable  length*    Attention  is  called  to  the  fact 
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that  the  remedy  of  an  action  by  the  people  is  not  an  exclusive  one, 
that  creditors  and  stockholders  have  an  equal  right  to  compel 
restitution  by  corporate  officers.  Reference  is  made  to  the  opinion 
of  the  court  in  People  v.  Lowe,  117  N.  Y.  175,  190,  and  in  People 
V.  Ballard,  134  N.  Y.  269. 

In  the  former  case  the  court  emphasizes  this  conclusion;  that 
the  Attorney-General  ought  not  "by  a  suit  in  the  name  of  the 
people,  at  their  expense  and  risk,  intrude  in  a  mere  private  quarrel 
in  which  the  people  in  no  proper  sense  have  a  shadow  of  right  or 
interest"  The  court  further  indicates  that  corporations,  the  con- 
duct of  which  might  involve  public  interest,  are  "  such  as  munic- 
ipal, charitable,  religious,  eleemosynary,  which  are  public  and 
discharge  functions  which  might  otherwise  devolve  upon  the  gov- 
ernment. The  officers  of  other  corporations  organized  solely  to 
preserve  private  interest  and  promote  individual  welfare  must  be 
administered  by  persons  interested  therein,  who  must  redress  their 
wrongs  and  enforce  their  rights  like  other  citizens." 
p  The  Ballard  case  takes  a  somewhat  broader  view  of  the  powers 

of  the  Attorney-General  and  holds  that  his  discretion  as  to  whether 
he  shall  bring  an  action  is  not  subject  to  review  by  the  court.  It 
may  clearly  be  inferred  from  the  opinion,  however,  that  the  court, 
which  rendered  it,  had  in  mind  that  when  corporations  not  of  a 
public  or  quasi-public  character  should  be  involved  that  the  Attor- 
ney-General should  be  extremely  careful  not  to  undertake  an  ac- 
tion solely  for  the  purpose  of  assisting  a  private  litigant  to  secure 
redress.  In  the  Bollard  case  there  was  a  considerable  distribu- 
tion of  stock  among  certain  of  the  stockholders,  who  were  undoubt- 
edly defrauded  by  irregularities  in  the  conduct  of  the  corporate 
aflFairs. 

It  is  intimated  in  this  opinion  of  the  Attorney-General  in  the 
Tudor  case  on  page  402,  that  there  may  be  "  a  public  interest  in 
requiring  managers  of  domestic  corporations  to  observe  the  limi- 
tations of  their  charters  and  not  abuse  their  powers.  Because  the 
State  created  the  corporation  it  is  responsible  in  a  measure  for  its 
existence  and  it  can  be  reasonably  said  that  some  responsibility 
rests  upon  the  State  to  control  the  corporation  within  lawful 
limits."  There  are,  however,  many  thousands  of  small  corpora- 
tions conducting  business  within  this  State  where  the  entire  stoA 
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owned  and  controlled  by  one  or  two  individuals  and  the  entire 
nagement  of  the  corporation  is  in  their  hands.  I  do  not  believe 
it  the  statute  in  question,  sections  90  and  91  of  the  General 
rporation  Law,  was  ever  int«ided  to  impose  upon  the  Attomey- 
neral  the  duty  of  bringing  an  action  in  every  case  where  officers 
such  small  corporations  should  commit  irregularities  in  the  ecu 
?t  of  corporate  affairs,  unless  perhaps  such  irr^ularities  should 
of  substantial  proportions  and  be  part  of  a  general  scheme  to 
'raud  creditors,  of  unquedtioned  status  as  such. 
Reference  is  made  in  the  petition  to  a  possible  evasion  of  pay- 
nt  of  the  taxes  by  the  corporation  by  reason  of  the  diversion  of 
property  and  moneys.  While  this  allegation  if  true  might  in- 
Ive  a  public  interest,  yet  provision  is  made  elsewhere  in  the 
tute  for  the  determination  of  such  fact  by  both  Federal  and 
ite  authorities  and  this  instant  proceeding  cannot  be  resolved 

0  an  inquiry  of  that  character.  Such  fact,  if  established  and 
led  to  the  attention  of  the  Attorney-General,  should  undoubtedly 
considered  by  him  in  determining  the  extent  of  the  public  in- 
est  involved. 

[t  is  my  conclusion,  therefore,  that  there  is  not  in  this  instant 
e  such  a  public  interest  as  to  warrant  the  Attorney-General  in 
jrcising  the  discretion  with  which  he  is  invested  and  beginning 

1  action  for  which  this  application  is  made.  I  recommend  that 
I  application  be  denied. 

Dated  October  8,  1920. 

ROBERT  S.  CONKLIN, 

Deputy  Attamey-Oenerdl. 
Approved  October  14,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Generdl. 
By  G.  A.  FisHBB, 

Second  Deputy. 
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STATE  OF  KEW  YORK, 
Ofpicb  of  the  Attoenby-Genebal, 

Albany^  Jcmuaary  21,  1920. 
To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

6Bi!rTi£M£N. —  WHEREAS,  by  resolution  of  your  Honorable 
Body,  dated  February  20tli,  1918,  it  waa  "  Resolved  that  here- 
after no  grants  be  ordered  of  lands  under  the  waters  of  Lake 
Erie,  in  or  about  the  City  of  Buffalo,  under  the  provisions  of 
chapter  616  of  the  Laws  of  1913,  unless  and  until  the  applicants 
therefor  shall  also  apply  and  pay  for  the  lands  under  water  lying 
between  the  present  high  water  mark  bounding  the  adjacent  up- 
lands and  the  arbitrary  line  fixed  by  section  2  of  said  act,"  and, 

WHEREAS,  claims  have  been  presented  on  behalf  of  the  City 
of  Buffalo  and  various  owners  of  uplands  fronting  the  waters  of 
Lake  Erie,  in  and  about  the  City  of  Buffalo,  that  said  resolution 
is  inequitable  for  the  reason  that  it  is  claimed  that  said  owners 
of  the  share-front  property  had  good  title  to  said  lands  by  patents 
from  the  State  to  said  arbitrary  line  fixed  by  section  2  of  chapter 
616  of  the  Laws  of  1913,  and  that  the  lands  lying  between  the 
present  shore  line  and  said  arbitrary  line  were  lost  by  avulsion 
and  not  by  erosion,  and  your  'Committee  having  listened  to  the 
argoments  of  said  applicants  formally  presented  at  hearings  before 
your  Committee,  and  after  reading  a  brief  submitted  by  the 
Corporation  Counsel  of  the  City  of  Buffalo  upon  the  law,  your 
Committee  would  recommend  the  adoption  of  the  following 
sapplemental  resolution: 

The  resolution  of  this  Board  adopted  February  20,  1918,  as 
above  set  forth,  shall  be  without  prejudice  to  the  right  of  said 
applicants  to  prove  that  the  title  to  the  said  lands  under  water 
intervening  between  the  present  shore  line  and  said  arbitrary  line 

[2W] 
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as  tbe  same  has  been  determined  pursuant  to  section  2  of  chapter 
616  of  the  Laws  of  1913,  by  the  State  Engineer  and  Surveyor, 
and  shown  upon  his  map  and  survey  thereof,  dated  January  21, 
1920,  which  map  is  on  file  in  the  office  of  the  Secretary  of  State, 
and  is  hereby  ratified  and  approved  by  this  Board,  was  formerly 
in  said  applicants  or  their  grantors,  and  that  the  title  thereto 
during  such  ownership  was  lost  by  avulsion  and  not  by  erosion, 
in  which  event  of  loss  of  title  by  avulsion,  it  is  admitted  that  the 
State  would  not  now  be  the  owner  of  such  intervening  lands,  and 
a  grant  thereof  by  this  Board  would  be  unnecessary  and  improper ; 
and  ui>oii  such  proofs  being  made,  a  gi*ant  may  be  authorized  by 
this  Board  of  lands  under  water  between  the  arbitrary  line  so 
fixed  and  dt*termined  and  the  Harbor  Line  as  established  by 
the  Secretary  of  War,  March  27,  1899,  without  any  application 
being  made  for  said  intervening  lands. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

A  ttomey-General, 

JAMES  L.  WELLS, 

Treasurer. 

FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Office  of  the  Attorney-General, 

Albany,  January  28,  1920. 

Before  the  Commissioners  of  the  Land  Office 

In  the  Matter  of  the  Application  of  Adelina  M.  Mitnnich  for 
the  adv^rtiBement  and  sale  of  lot  72-6  of  the  Wooley  Tract  in 
the  former  Town  of  New  Utrecht,  Kings  county,  title  to  which 
was  acquired  by  the  State  from  the  1895  Tax  Sale  for  unpaid 
taxes  of  1890  to  1892  inclusive. 

To  the  Commissioners  of  the  Land  Office: 

Gentle^ien. —  The  above   entitled    application    having  been 
referred  to  me  for  a  report  as  to  the  equities  of  the  applicant  in  the 
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lands  applied  f or,  I  have  the  honor  to  report  that  the  owner  of  the 
propei-ty  at  the  time  of  the  1895  tax  sale  was  John  H.  Meyer 
who  acquired  title  in  the  year  1891  from  John  C.  Loshen  and  the 
Blytheboume  Improvement  Company. 

In  the  year  1905,  ten  years  subsequently  to  the  tax  sale  in 
question,  said  Meyer  and  wife  conveyed  their  interest  to  John 
Brandner. 

On  Febi-uary  11,  1907,  Adelina  M.  Munnich,  the  arpplicant 
therein,  first  acquired  an  interest  in  this  property  under  a 
mortgage  from  John  Brandner  and  wife  which  she  foreclosed  in 
the  year  1918  and  took  title  to  by  referee's  deed  dated  June  28, 
1918.  It  further  appears  by  affidavit  of  Frieda  Brandner,  the 
wife  of  said  John  Brandner,  that  at  the  time  her  husband  bought 
the  property  in  1905  there  was  a  very  old  building  erected  thereon 
which  had  probably  been  standing  for  more  than  twenty-five  years, 
undoubtedly  prior  to  the  year  1895,  the  date  of  the  tax  sale,  and 
that  John  Brandner  made  alterations  in  said  building  and  used 
the  same  as  a  corner  grocery  store  at  the  northwest  corner  of 
Fifty-seventh  street  and  New  Utrecht  avenue  in  the  Borough  of 
Brooklyn. 

Mrs.  Munnich,  the  applicant,  now  offers  to  bid  fifty  dollars 
($50.00)  for  the  State's  title  to  these  lands.  The  referee's  deed 
to  her  on  the  foreclosure  in  1918  expresses  a  consideration  of 
seven  thousand  dollars  ($7,000). 

Messrs.  Jantz  and  Reimers,  appraisers,  report  that  seven  thou- 
sand dollars  ($7,000)  is  a  fair  value  of  the  property. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

Athmey-QeneraZ. 


STATE  OF  NEW  YORK, 
Office  of  thb  ATTOENEy-G-ENEHAi., 

Albany,  Jomuary  2*8,  1920. 
To  the  CoTwnussioners  of  the  Lamd  Office: 

Gentlemen. —  Upon  the  request  of  the  Conservation  Com- 
missioner showing  that  certain  lands  in  lots  55,  56,  62  and  6S 
of  Adgate's  Western  Tract  in  Oneida  county,  the  same  being  « 
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Forest  Preserve  county,  and  upon  the  report  of  the  State  Comp- 
troller showing  that  the  State  acquired  title  to  these  lands  in  1870 
upon  the  foreclosure  of  the  loan  mortgage;  that  in  18'79  said 
lands  were  sold  by  the  State  Engineer  and  Surveyor  to  one  Thorp 
who  paid  one-fourth  of  the  consideration  money  at  the  time  of  the 
sale  and  gave  his  bond  for  the  balance;  that  default  having  been 
made  by  Thorp  said  lands  were  resold  by  the  State  Engineer  and 
Survej-or  on  June  8,  1899,  and  bid  in  for  the  State,  the  amount 
due  at  the  time  of  said  resale  for  principal,  interest  and  advertis- 
ing being  one  thousand  five  hundred  and  ten  dollars  and  twenty- 
^ve  cents  ($1,610.25) ;  that  upon  said  resale  in  1899  the  State 
Engineer  stated  in  his  published  notice  of  sale  that  no  bids  from 
individuals  would  be  received  and  that  at  such  resale  he  would 
actually  refuse  to  accept  any  bids  if  such  bids  were  offered  upon 
the  theory  that  these  lands  were  in  a  Forest  Preserve  county  and 
that  the  State  Constitution  forbade  his  selling  the  lands  to 
individuals  (see  proceedings  Commissioners  of  the  Land  Office 
for  1915,  pp.  76  to  86  inclusive),  I  have  the  honor  to  report  that 
in  various  litigations  affecting  other  lands  in  Forest  Preserve 
counties  which  were  sold  at  the  State  Engineer's  resale  on  June 
8,  1899,  the  courts  have  held  that  said  alleged  resale  of  1899  was 
void  and  ineffectual  because  of  such  provision  inserted  in  the 
State  Engineer's  notice  of  sale  that  he  would  bid  in  for  the  State 
all  of  said  lands  and  reject  any  and  all  bids  by  others  therefor 
under  section  7,  article  VII  of  the  State  Constitution  prohibiting 
the  sale  of  lands  in  the  Forest  Preserve  and  that  the  said  con- 
stitutional provision  did  not  prohibit  the  State  Engineer  and 
Surveyor  from  selling  said  land  upon  the  resale  to  individuals. 

My  predecessor,  Judge  Woodbury,  in  reports  made  to  your 
Honorable  Board  in  May,  1915,  in  the  cases  above  referred  to 
states  that  he  concurs  with  Justice  Borst  in  such  conclusion  in 
the  two  cases  therein  referred  to. 

My  predecessor,  Attorney-General  Lewis,  in  reporting  on 
another  case  arising  under  said  resale  of  1899  also  concurred  in 
the  decision  by  Mr.  Justice  Henry  T.  Kellogg  to  the  same  effect. 

As  the  facts  above  set  forth  are  uncontrovertible  I  would, 
therefore,  recommend  that  the  petition  of  the  Conservation  Com- 
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issioner  be  approved  and  that  the  State  Engineer  be  directed 
I  resell  the  lands  in  accordance  .with  the  provisions  of  section 
I  of  the  Public  Lands  Law. 

The  Conservation  Commissioner  states  that  it  is  improbable 
tat  anyone  would  bid  for  the  land  the  amount  due  upon  the  bond 
id  upon  the  proper  resale  being  made  the  land  would  probably 
)  bid  in  for  the  State  and  its  title  thereby  perfected. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

A  ttomey-Oenerai. 


STATE  OF  NEW  YORK, 
Office  of  the  Attorney-General, 

Albany,  F^&ruory  20,  1920. 

[on.  Frank  M.  Williams,  State  Emgvneer  (md  Surveyot, 
Albany,  N.  Y.: 

Deab  Sib.—  I  am  in  receipt  of  your  communication  of  the  10th 
ist  enclosing  copies  of  your  correspondence  with  Roland  Baxter, 
Isq.,  attorney  for  Roy  H.  Bennett  Lumber  Co.,  of  North  Tona- 
^anda,  N,  T.,  regarding  the  rights  acquired  by  a  patentee  under 

grant  of  lands  under  water  for  the  purpose  of  promoting  the 
>mmerce  of  the  State  and  for  no  other  object  or  purpose  whatso- 
^er  made  on  July  12,  1877  to  the  predecessor  in  title  of  iaaid 
imber  company,  and  requesting  my  opinion  whether  said  com- 
any  has  now  the  necessary  authority  thereunder  to  construct 
uildings  other  than  docks  upon  the  lands  so  granted  for  purely 
Dmmercial  purposes. 

Replying  would  say  that  the  powers  of  the  commissioners  6f 
be  land  offibe  were  extended  over  former  limitations  by  chapter 
32,  Laws  of  1835  but  by  section  2  of  this  act  it  was  provided 
bat  said  commissioners  should  be  vested  with  "no  other  power 
ban  to  authorize  the  erection  of  such  dock  or  docks  as  they  shall 
leem  necessary  to  promote  the  commerce  of  their  state,  and  the 
ollection  of  a  reasonable  and  accustomed  dockage  from  persons 
ising  such  dock  or  docks  and  the  l^slature  may  at  any  time  regu- 
ate  the  same  in  such  maimer  as  they  shall  think  proper/'. 
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Subsequently  by  ch.  283,  Laws  of  1860  the  ccmmiissioners  were 
empowered  "  to  grant  in  perpetuity  or  otherwise,  so  much  of  the 
lands  under  tiie  waters  of  navigable  rivers  or  lakes,  as  they  shall 
deem  necessary,  to  promote  the  commerce  of  tlhis  state,  or  proper 
for  the  purpose  of  beneficial  enjoyment  of  the  same  by  the 
'  adjacent  owner.'  This  was  the  first  legislative  authority  to  the 
Land  Board  to  make  beneficial  enjoyment  grants.  And  the  exist- 
ing Public  Lands  Law,  chap.  50,  Laws  of  1909,  by  section.  75, 
contains  precisely  the  same  powers,  together  with  also  authority 
to  make  such  grants  for  a  third  purpose  to  wit:  "  for  agricultural 
purposes." 

Chap.  67,  Laws  of  1786,  being  the  first  statute  authorizing  the 
Land  Board  to  grant  lands  under  water,  as  they  should  dc^m 
necessary  to  promote  the  commerce  of  the  state,  provided  that  all 
letters  patent  shall  be  in  such  words  and  forms  as  the  said  commis- 
sioners shall  direct  and  shall  except  and  reserve  all  gold  and  silver 
mines  and  shall  vest  the  lands  in  fee  simple.  By  the  Revised 
Statutes  of  1827  and  by  all  subsequent  l^slation  to  date  the  pro- 
vision that  title  to  lands  granted  by  the  Land  Board  shall  vest  in 
fee  has  been  wholly  omitted.  But  the  Land  Board  has  continued 
to  date  to  have  full  power  to  establish  the  forms  of  grants. 

On  February  13,  1832  forms  for  water  grants  for  purposes  of 
commerce  were  approved  by  the  Commissioners  of  the  Land  Office, 
containing  reservations  to  the  State  of  the  right  to  use  the  granted 
premises  until  appropriated  and  applied  to  the  purposes  of  com- 
merce, by  erecting  docks  and  wharves  thereon  and  filling  in  the 
same  and  upon  condition  that  if  the  patentee  should  not  within 
two  years  so  erect  docks  and  wharves  and  fill  in,  then  the  patent 
should  cease  "  so  far  as  relates  to  any  part  of  the  granted  premises 
which  shall  not  have  been  so  appropriated  and  applied.'^ 

On  May  24,  1839  a  new  form  of  water  grant  was  adopted  by 
the  Land  Board  under  the  provisions  of  said  diap.  232,  Laws  of 
1886,  which  simply  granted  power  and  authority  to  erect  docks 
that  should  be  necessary  to  promote  the  commerce  of  the  State 
with  right  to  collect  wharfage  from  persons  using  said  docks  but 
granted  no  lands  under  water  whatsoever  nor  was  any  filling  in 
thereof  mentioned  or  required. 

On  April  6,  1842  tb^  form  of  these  commerce  grants  was  again 
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changed  by  continuing  the  power  to  erect  docks  and  to  collect 
Kirharfage  and  reserving  the  right  of  the  State  to  use  the  granted 
premises  until  same  should  be  appropriated  and  applied  to  the 
purposes  of  commerce  by  erecting  docks  and  upon  condition  that 
if  within  a  specified  period  the  patentee  should  fail  to  erect  docks 
and  fill  in  the  lands  over  which  the  power  to  erect  docks  was 
panted,  the  patent  should  become  void. 

On  July  23,  1853  under  ch.  283,  Laws  of  1850  (which  author- 
ized grants  in  perpetuity  or  otherwise  for  commerce  or  for  bene- 
ficial enjoyment)  the  form  of  commerce  grants  was  again  changed 
bo  grant  the  land  under  water  and  between  high  and  low  water 
marks  for  promoting  the  commerce  of  the  State  and  for  no  other 
object  or  purpose  whatsoever  with  same  reservations  and  upon 
same  conditions  as  provided  for  in  1842, 

On  February  11,  1870  the  Land  Board  upon  the  report  of  a 
special  committee  appointed  to  revise  the  form  of  water  grant 
patents,  resolved  that  "no  grant  for  beneficial  enjoyment  shall 
be  made  where  the  Board  shall  deem  it  necessary  that  a  grant  of 
such  land  should  be  made  to  promote  the  commerce  of  this  state," 
the  form  of  grants  for  purpose  of  promoting  commerce  then  in 
use  was  continued  without  change  or  modification  although  the 
form  of  beneficial  enjoyment  grants  was  changed. 

In  an  opinion  by  Attomey-Greneral  Tabor  to  Rogers,  Locke  & 
Wilbura,  Buffalo,  N.  Y.,  dated  September  11,  1891  on  the  inter- 
pretation of  the  meaning  of  the  words  "  for  beneficial  enjoyment " 
as  used  in  the  statutes  authorizing  water  grants,  he  states:  "  It 
would  appeal"  that  under  the  conditions  of  the  statute  a  grant  by 
the  commissioners  of  the  land  office  for  commercial  purposes 
would  only  authorize  the  erection  of  docks  on  the  land  granted  in 
such  number  and  style  as  would  promote  the  commerce  of  the 
State,  authorizing  the  grantee  to  collect  reasonable  dockage  from 
persons  using  the  docks.  By  the  amendment  of  section  67, 
Revised  Statutes  in  1850,  chap.  283,  which  conferred  power  upon 
the  Land  Board  to  make  grants  "  for  beneficial  enjoyment,"  the 
legislature  assumed  that  grants  for  purposes  of  commerce  were 
of  a  limited  character  and  subject  to  legislative  control.  On  the 
other  hand,  a  grant  for  "  beneficial  enjoyment "  to  a  grantee,  his 
heirs  and  assigns,  imports  a  fee  and  I  think  the  Legislature  by 
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said  amendment  of  1850  when  it  authorized  the  Land  Board  to 
make  grants  for  beneficial  enjoyment  intended  a  fee  should  be 
conveyed  where  the  land  applied  for  was  not  necessary  for  pur- 
poses of  commerce." 

"  The  practice  of  the  Land  Board  in  fixing  the  consideration  of 
these  grants  has  been  uniform.  In  the  cases  of  grants  for  com- 
merce only  a  nominal  sum  has  been  charged,  whereas  in  grants 
for  beneficial  enjoyment  the  full  appraisal  value  has  been  required. 
The  uses  to  which  you  propose  to  apply  the  lands  in  question 
seems  to  me  to  require  a  grant  for  beneficial  enjoyment  Whether 
such  lands  are  necessary  for  purposes  of  commerce  is  a  question 
for  the  board  to  determine.  You  could  make  the  application  for 
beneficial  enjoyment  and  the  commissioners  may  then  determine 
which  kind  of  grant  should  be  made." 

Attorney-General  Rosendale  cited  with  approval  his  predeces- 
sor's opinion  as  aforesaid,  in  a  report  made  by  Mr.  Kosendale  to 
the  Land  Board  on  February  13,  1892. 

Again  in  1&94  the  Land  Board  determined  by  resolution  "  that 
no  grants  for  beneficial  enjoyment  shall  be  made  when  the  Board 
shall  deem  it  necessary  that  the  grant  of  such  lands  should  be 
made  to  promote  the  commerce  of  the  state,"  and  at  this  time  new 
forms  of  commerce  grants  and  beneficial  enjoyment  grants  were 
adopted,  which  form  of  commerce  grant  has  been  continued  in 
use  to  the  present  time.  By  this  form  lands  under  water  are 
granted  for  the  purpose  of  promoting  the  commerce  of  the  State 
by  the  building  upon  the  premises  conveyed,  of  a  publi4;  dock  or 
docks  by  owner  of  the  adjacent  uplands  and  for  no  other  object 
or  purpose  whatsoever  and  with  the  reservation  and  upon  the  con- 
dition that  the  grantee  shall  acquire  no  right,  title  or  interest, 
unless  within  fiye  years,  he  shall  actually  appropriate  said  prem- 
ises to  purposes  of  commerce  by  erecting  thereon  a  public  dock 
or  docks  and  that  all  of  the  right,  title  and  interest  in  and  to  so 
much  of  the  granted  premises  as  are  not  actually  occupied  and 
covered  by  said  dock  or  docks  and  their  necessary  approaches 
shall  remain  in  the  people  as  though  the  grant  had  not  been  made. 
Under  the  present  form,  filling  in  of  the  lands  granted  for  pul^ 
poses  of  commerce  is  not  required  as  is  thQ  ca^e  iu  the  present 
form  of  beneficial  enjoyment  grants. 
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I  Nov.  8,  1911  Attorney-General  Carmody  in  a  letter  to  the 
nissioners  of  Docks  and  Ferries  of  the  city  of  New  York, 
Tsed  the  history  of  water  grants  and  showed  that  chap.  283, 
of  1850,  authorizing  the  making  of  beneficial  enjoyment 
s  **  was  a  radical  departure  "  (citing  an  opinion  of  Attorney- 
ral  Hoffman,  dated  March  16,  1854)  and  stated  further  as 
its: 

"For  the  legal  distinction  between  conmierce  grants  and 
those  for  beneficial  enjoyment,  I  would  refer  you  to  the 
opinion  of  Attorney-General  Rosendale,  dated  Feb.  13,  1892 
and  also  to  Court  of  Appeals  opinion  in  Thousdnd  Island 
Steamboaf.  Co.  v.  Visger^  179  N.  Y.  206  *  *  *  It  is  my 
opinion  that  the  patentee  under  a  conmierce  grant  has  no 
authority  to  erect  other  than  docks  or  similar  structures  upon 
the  lands  imder  water  and  that  such  a  grant  does  not  license 
him  to  build  factories,  stores  or  dwellings.  In  other  words, 
the  grant  is  made  strictly  for  the  subservience  of  commerce 
by  the  building  of  docks  alone.  The  buildings  you  refer  to 
in  your  letter,  such  as  coal  hoists,  coal  pockets,  storage  ware- 
houses, stone-yard  appliances,  factories,  gas  tanks  and  amuse- 
ment buildings,  can  alone  be  erected  on  lands  granted  for  the 
purposes  of  the  beneficial  enjoyment  of  the  uplands  of  the 
adjacent  owner." 

fctomey-General  Carmody  in  his  opinion  rendered  to  the  State 
ite  pursuant  to  its  resolution  of  March  29,  1912  relative  to 
jonstitutionality  of  chap.  355,  Laws  of  1907  incorporating  the 
5  Sault  Development  Co.  urged  that  the  act  was  unconstitu- 
Eil  and  among  other  things  stated. 

"  THE  TITLE  OF  THE  STATE  OF  NEW  YOKK  TO 
LANDS  UNDEK  NAVIGABLE  WATERS  IS  A  SOVER- 
EIGN RIGHT  RATHER  THAN  A  PROPRIETARY 
TITLE. 

"  The  State  holds  such  lands  in  trust  for  the  benefit  of  the 
public  and  that  trust  the  'State  is  powerless  to  divest  itself  of. 
This  doctrine  has  been  clearly  announced  whenever  the  ques- 
tion has  been  before  the  courts,  both  in  State  and  in  federal 
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tribunals  and  is  not  open  to  doubt.  In  the  case  of  Coxe 
The  State,  144  N.  Y.  396,  a  case  very  similar  to  this,  i 
court  announced  this  principle  in  the  following  language: 

"  *  The  question  is  governed  in  this  state  by  the  ru 
of  common  law,  modified  in  some  respects  by  statute  8 
as  adapted  by  the  courts  to  such  changes  of  conditi( 
as  existed  here.  That  the  dominion  and  ownership 
such  lands  (under  navigable  streams)  is  in  the  so\ 
eign  for  the  benefit  of  the  public  has  long  been  settl 
Such  dominion  and  ownership  of  property  genera 
implies  the  power  of  absolute  disposition,  but  w 
respect  to  the  land  under  navigable  or  tide  waters 
important  limitation  has  been  engrafted  upon  this  po^ 
from  the  nature  of  the  title.  The  title  of  the  state 
the  seaeoast  and  the  shores  of  tidal  rivers  is  diflfer 
from  the  fee  simple  which  an  individual  holds  to 
estate  in  lands.  It  is  not  a  proprietary  but  a  sovere 
right,  and  it  has  been  frequently  said  that  a  trust 
engrafted  upon  this  title  for  the  benefit  of  the  public 
which  the  state  is  powerless  to  divest  itself.' 
"  The  same  doctrine  is  announced  in  People  v.  N.  Y.  <£ 
I,  Ferry  Co.,  68  N.  Y.  71,  and  numerous  other  cases." 

"  The  United  States  Supreme  Court  states  the  same  d 
trine  in  Illinois  Central  R.  R.  Co.  v.  Illinois,  146  U.  S.  3i 
The  court  was  thei^e  considering  the  validity  of  an  act  of 
Illinois  State  Legislature,  repealing  a  former  act  of  tl 
Legislature,  which  former  act  undertook  to  grant  to  the  I 
nois  Central  Railroad  Company  certain  lands  under  i 
waters  of  Lake  Michigan.    Upon  that  point  the  court  said : 

"  '  The  State  holds  the  title  to  the  lands  under  1 
navigable  waters  in  trust  for  the  people  of  the  St 
that  they  may  enjoy  the  navigation  of  the  waters,  cai 
on  commerce  over  them  and  have  liberty  of  fishi 
therein,  freed  from  the  obstruction  or  interference 
private  parties.  *  *  *  The  control  of  the  State  ^ 
the  purposes  of  the  trust  can  never  be  lost  except  as 
such  parcels  as  are  used  in  promoting  the  interests 
the  public  thereon  or  can  be  disposed  of  without  a 
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substantial  impairment  of  the  public  interest  in  the  lands 
and  waters  remaining.    *    *    * 

" '  The  State  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are  interested,  like 
navigable  waters  and  soils  under  them,  so  as  to  leave 
them  entirely  under  the  use  and  control  of  private  pai- 
ties  except  in  the  instance  of  parcels  mentioned  for  the 
improvement  of  the  navigation  and  use  of  the  waters, 
OP  when  parcels  can  be  disposed  of  without  impairmeni 
of  the  public  interest  in  what  remains,  than  it  can  abdi- 
cate its  police  powers  in  the  administration  of  govern- 
ment and  the  preservation  of  the  peace.' 
"  There  are  numerous  other  cases  in  the  United  States 
court  holding  the  same  principle. 

"  The  title  to  this  land  is  not  necessary  for  the  enjoyment 
by  the  company  of  all  of  the  power  incident  to  the  develop- 
ment of  water  and  electrical  power  at  that  point.  It  is  not 
a  grant  for  any  public  use  or  in  which,  the  public  at  large  is 
interested  or  by  which  the  public  is  benefited.  It  clearly, 
therefore,  contravenes  the  very  nature  of  the  Staters  sovereign 
control  in  this  respect." 

r.  Baxter  in  his  letter  to  you  of  February  5,  1920,  calls 
ition  to  the  case  of  People  v.  American  Sugar  Rejining  Co., 
Use.  703  and  182  App  Div.  212. 

1  this  case  which  was  a  demurrer  to  a  faulty  complaint,  the 
ellate  Division  calls  attention  to  several  inconsistent  allega- 
8  of  the  complaint  in  an  action  under  the  code  to  set  aside 
ral  letters  patent,  at  least  three  of  which  were  for  purposes 
sneficial  enjoyment,  because  the  defendant  has  erected  and  was 
Dtaining  a  sugar  refinery  upon  the  lands  granted  instead  of 
ting  and  maintaining  public  docks.  The  Appellate  Division 
med  the  orders  of  the  Court  below  denying  plaintiffs  motion 
judgment  on  the  complaint  and  demurrer  and  granting  defend- 
B  motion  for  judgment  dismissing  the  complaint  but  only 
LTLse  the  complaint  was  so  indefinite  in  the  allegation  of  facts 
X)  make  it  impossible  for  the  court  to  determine  plaintiff's 
Its. 
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Under  those  circumstances  it  was  deemed  inadvisable  to  cai 
that  case  to  the  Court  of  Appeals  but  this  department  must  adhi 
to  its  uniform  contention  as  applied  in  TJiousand  Island  Pi 
Association  v.  Visgevy  179  N.  Y.  206,  that  under  a  comme 
grant  only  public  docks  can  be  maintained  affording  rights 
wharfage  to  the  general  public 

Very  truly  yours, 

CHARLES  D.  NEWTON, 

A  ttomey-Oeneral 
By  J.  L.  Cheney,  First  DepiUy. 


^TATE  OF  NEW  YORK, 
Office  of  the  Attobney-Genebal, 

Albany,  February  26,  1920 

Befobe  the  Commissionebs  of  the  Land  Office 
In  the  Matter  of  the  Application  of  A.  E.  Feldman  of  Lockpc 

New  York,  for  Advertisement  and  Sale  of  Certain  Eschea 

Property  on  Olcott  Street,  Lockport,  New  York. 
In  the  Matter  of  the  Application  of  Howabd  Habris,  Attorn 

of  Lockport,  on  Behalf  of  a  Client  for  Advertisement  and  S 

of  the  Same  Property. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  Referring  to  the  offer  of  A.  E.  Feldman  to  } 
six  hundred  and  fifty  dollars  ($650.00)  therefor,  would  say  ti 
the  property  therein  mentioned  is  the  same  property  referred 
in  the  minutes  of  the  Commissioners  of  the  Land  Office  for 
year  1918,  page  378,  as  having  escheated  to  the  State  upon 
death  of  Robert  Hackney,  of  Lockport,  N.  Y.,  in  the  year  19 
without  leaving  any  heirs. 

Under  authority  granted  by  the  Land  Board  I  have  leased  t 
property  for  one  year  from  May  1,  1919,  to  Fannie  R.  Gray 
Lockport,  N.  Y.,  for  a  yearly  rental  of  fifty-two  dollars  ($52.( 
and  on  May  26,  1919  and  December  23,  1919,  transmitted  to 
State  Treasurer  checks  in  payment  of  said  rent  to  May  1,  19 
less  5  per  cent  commission  paid  a  real  estate  agent. 
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The  escheated  property  was  assessed  upon  the  assessment  rolls 
f  the  city  of  Lockport  for  the  sum  of  six  hundred  dollars 
$600.00).  It  would,  therefore,  appear  that  the  offer  is  a  reason- 
ble  one  and  I  suggest  that  the  land  be  appraised  by  the  State 
ppraisers.  I  have  written  Mr.  Feldman,  the  applicant,  inquiring 
whether  he  still  wishes  to  continue  his  offer. 

On  February  9,  1920,  I  received  a  letter  from  Simon  Wurtz^ 
lan,  a  brother-in-law  of  Mr.  Feldman,  stating  that  Feldman  is 
3aving  town  and  is  not  in  a  position  to  purchase  the  property,  but 
bat  he,  Wurtzman,  might  be  interested.  I  according  wrote  Mr. 
Vurtzman,  suggesting  that  if  he  was  willing  to  bid  the  amount 
rhich  Mr.  Feldman  offered,  which  was  $650,  he  should  address 
is  communication  to  the  Commissioners  of  the  Land  Office  to 
bat  effect.  It  is  possible  that  the  new  application  by  Howard 
larris,  as  attorney,  is  in  behalf  of  Mr.  Wurtzman.  Mr.  Harris 
tates  that  his  client  will  bid  $650. 

Respectfully  submitted, 

GHARLES  D.  NEWTON, 

A  ttomey-Oeneral. 


.STATE  OF  NEW  YORK, 
Office  of  the  Attobney-Genbbal, 

Albany,  February  26,  1920. 

5UPREME  COURT  —  Queens  County. 

Pheresia  Loesel  and  Another,  PlaintifTs,  v.  El,izabeth  J. 
Navin  and  Others.  Defendants 

Fo  the  Commissioners  of  the  Land  Office: 

I  have  examined  the  verified  statement  of  George  G.  Grainger, 
ittomey  for  plaintiffs  in  the  al)Ove  entitled  action,  which  was 
)rought  to  foreclose  a  mortgage  for  $6,500,  showing  that  one 
tfartin  Sutton,  a  defendant,  who  was  served  with  a  summons  and 
jomplaint  in  said  action  on  January  21,  1920,  died  on  February 
5,  1920,  and  that  said  Sutton's  undivided  interest  in  the  real 
Bstate  covered  by  the  mortgage  is  one  one  hundred  and  fiftieth 
part.    The  premises  were  assessed  in  1919  at  $10,000.    I  can  see 
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no  reason  why  your  Honorable  Board  may  not  properly  make  a 
determination  that  said  commissioners  do  not  deem  it  for  the  best 
interests  of  the  .State  to  pay  off  the  mortgage  sought  to  be  fore- 
closed. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

A  ttomey-General. 


.STATE  OF  NEW  YORK, 
Office  of  the  Attorney-General, 

Albany,  March  3,  1920. 

COMMISSIONERS  OF  THE  LAND  OFFICE. 
STANDING  COMMITTEE. 
In  the  Matter  of  the  Application  of  Sea-Gold  Improvement  Co., 
Inc.,  for  Grant  of  Land  Under  Waters  of  Gravesend  Bay, 
in  the  Borough  of  Brooklyn,   Kings   County,   for  Beneficial 
Enjoyment. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  with  a  remon- 
strance by  The  City  of  New  York,  having  been  referred  to  the 
standing  committee  on  the  hearing  of  remonstrances,  the  said 
committee  respectfully  reports  thereon  as  follows : 

A  hearing  was  called  for  February  4,  1920,  at  which  time  Mr. 
James  C.  McLear  of  counsel  for  applicant  appeared,  but  The  City 
of  New  York  was  not  represented  and  the  hearing  was  adjourned 
to  March  3,  1920;  when  Mr.  James  C.  McLear  and  Mr.  Harvey 
O.  Dobson  appeared  for  applicant,  and  Mr,  John  J.  Mead  ap- 
peared for  The  City  of  New  York. 
\  It  developed  at  this  hearing  that  the  real  object  of  the  remon- 

^  ^  strance  was  to  safeguard  the  interests  of  The  City  of  New  York 

under  the  provisions  of  section  83  of  the  Greater  New  York 
charter. 

The  following  clause  inserted  in  all  grants  of  land  under  water 
in  The  City  of  New  York  was  read : 
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"  These  letters-patent  are  issued,  however,  subject  to  such  right, 
tie  and  interest  as.  The  City  of  New  York  has  under  the  pro- 
sions  of  its  charter  to  lands  under  water  in  front  of  projected 
reets,  if  any  such  there  he,  and  such  right,  title  and  interest,  if 
ly,  are  excepted  from  this  grant  and  reserved  to  said  city." 
Counsel  for  The  City  of  New  York  expressed  the  opinion  that 
le  insertion  of  above  quoted  clause  in  the  grant  would  protect 
le  interests  of  the  city. 

We  recommend  that  the  remonstrance  be  overruled  and  that  the 
^plication  take  the  usual  course  of  uncontested  applications. 
Respectfully  submitted, 

CHARLES  D.  NEWTON, 

A  Uomey-General. 
JAiMES  L.  WELLS, 

Treasurer. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  8v/rveyor. 
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STATE  OF  NEW  YORK, 
Office  of  the  Attorney-General, 

Albany,  April  15,  1920. 

Ibfobx  the  Standing  Committee  on  the  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office. 

n  the  Matter  of  the  Application  of  Edgar  F.  Luckenbach  for 
Grant  of  Land  under  water  of  Hempstead  Harbor  at  Sands 
Point,  Nassau  County,  for  beneficial  enjoyment. 

'o  the  Commissioifners  of  the  Lcmd  Office: 

GtaNTLEMBN. —  The  above  entitled  application  having  been 
eferred  to  the  Standing  Committee,  tc^ether  with  the  remon- 
trance  of  the  estate  of  Mary  A.  Eraser  and  Martha  W.  Mott 
''raser,  by  Wysong  and  Wysong,  their  attorneys,  and  also  the 
protest  of  L.  L.  Duerden  of  Port  Washington,  we  have  the  honor 
0  report  that  hearings  were  had  on  March  17  and  April  7,  1920, 
it  neither  of  which  hearings  did  the  protestant  Duerden  appear. 

On  the  hearing  held  this  day  there  was  presented  to  your  Com- 
nittee  the  stipulation  entered  into  between  Wysong  and  Wysong, 
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attorneys  for  the  Fraser  remonstrants,  and  the  attorneys  for 
the  applicant,  that  said  remonstrances  are  withdrawn  upon  con- 
dition that  any  patent  for  the  lands  under  water  herein  applied  for 
contain  the  condition  ^^  that  there  shall  not  be  erected  upon  that 
portion  of  the  lands  so  granted  which  lies  between  high  and  low 
water  mark  any  solid  structures  which  will  prevent  the  full  and 
natural  wash  of  the  sands  along  the  beach." 

Your  Committee  would  therefore  recommend  that  this  appli- 
cation take  the  usual  course  of  uncontested  applications,  and  that 
any  letters  patent  which  may  be  issued  shall  contain  the  condi- 
tion mentioned  in  said  stipulation. 

Respectfully  submitted, 

CHAKLES  D.  NEWTON, 

Aitomey-Oeneral 
JAMES  L.  WELLS, 

State  Treasv/rer. 
FRANK  M.  WILLIAMS, 

Sifite  Engimeer  and  Swrvejfor, 


STATE  OF  NEW  YORK, 
\|  ^    j  Office  of  the  Attobney-General, 

Albany,  April  29,  1920. 


Before  the  Standing  Committee  of  the  Commissioners  of 
THE  Land  Office  on  the  Hearing  of  Remonstrances. 

In  the  Matter  of  the  Application  of  Daniel  P.  Duffie,  for  a 
grant  of  land  under  the  waters  of  Kill  Von  Kull,  at  West  New 
Brighton,  Richmond  County,  for  the  purpose  of  beneficial 
enjoyment. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been 
referred  to  your  committee  at  a  meeting  of  the  Commissioners  of 
the  Land  Office,  held  March  17,  1920,  your  committee  have  to 
report  as  follows: 

That  no  remonstrance  has  been  filed  to  this  application  except 
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the  Corporation  Counsel  of  the  city  of  New  York,  in  a  cora- 
Lcation  to  yonr  Honorable  Board,  dated  October  20,  1919, 
B  that  he  has  received  from  the  office  of  the  President  of  the 
ugh  of  Richmond,  a  communication,  dated  October  11,  1919, 
lich  it  is  requested  that  there  be  reserved  in  any  letter  patent 
may  be  issued  to  this  applicant  the  right  of  the  city  to  use 
ip  of  land  10  feet  wide  along  the  westerly  boundary  of  the 
\  applied  for  from  Richmond  Terrace  to  the  pierhead  and 
lead  line  for  the  extension  and  maintenance  of  the  existing 
r  and  requesting  that  in  any  such  letters  patent  such  reserva- 
of  an  easement  in  said  strip  10  feet  wide  along  the  westerly 
dary  of  the  lands  applied  for  from  Richmond  Terrace  to  the 
lead  and  bulkhead  line  be  made  for  the  extension  and  main- 
ice  of  the  existing  sewer. 

miel  P.  Duffie,  the  applicant,  and  his  wife,  Adele  P.,  have 
mted  their  release  to  the  People  of  the  State  of  New  York, 
1  April  26,  1920,  of  the  lands  granted  to  said  Daniel  P. 
ie,  on  May  2,  1907,  being  substantially  the  same  premises 
•aced  in  the  present  application  and  under  which  no  improve- 
^  were  made  within  the  time  limit  therein  mentioned  sur- 
ering  said  grant  and  declaring  it  to  be  their  intention  to 
3nder  all  their  rights  under  said  former  patent  of  1907,  sub- 
to  acceptance  by  the  Commissioners  of  the  Land  Office,  and 
1  so  accepted  to  be  without  prejudice  to  this  present  applica- 
for  a  new  grant  and  said  surrender  to  take  effect  only  upon 
simultaneous  order  of  the  Land  Board  issuing  a  new  grant 
jr  the  present  application,  which  release  has  been  approved 
iie  Attorney-General  as  to  form  and  manner  of  execution, 
hearing  before  the  Standing  Committee  was  held  on  April  7, 
),  wherein  it  appeared  that  the  People  of  the  State  still  have 
iin  reserved  rights  under  a  water  grant  made  in  1877  to 
iel  Pelton  and  others,  out  to  the  pierhead  and  bulkhead  line  of 
r,  and  it  appearing  that  this  present  application  is  made  for 
lands  under  water  between  the  pierhead  and  bulkhead  line  of 
1  farther  out  into  the  stream  to  a  new  pierhead  and  bulkhead 
it  has,  therefore,  been  agreed  on  behalf  of  the  attorney  for  the 
icant  that  in  any  patent  that  may  be  issued  for  the  lands  now 
lied  for,  the  reservation  clause  therein  shall  also  reserve  to  the 
pie  of  diis  State  full  and  free  right,  liberty  and  privilege  of 
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entering  upon  and  using  all  and  every  part  of  the  unappropriat 
lands  under  water  granted  February  15,  1877,  to  Daniel  Pelt 
and  others,  in  as  ample  a  manner  as  they  might  have  done  h 
this  power  and  authority  not  been  given,  always  excepting  su 
parts  thereof  as  are  actually  occupied  and  covered  by  structun 
docks  and  buildings  of  a  substantial  character  and  such  parts 
said  premises  as  have  been  actually  filled  in  and  reclaimed  frc 
low  or  marsh  lands,  provided  that  unless  the  improvements  abo 
named  are  completed  within  five  years  from  the  date  of  the  m 
patent  to  be  made  this  new  grant  and  the  grant  of  so  much  of  t 
lands  as  shall  then  be  unappropriated  under  said  former  grant 
1877  shall  cease  and  determine  and  become  null  and  void. 

We  further  recommend  that  any  new  patent  that  shall  iss 
shall  also  contain  a  reservation  of  an  easement  in  favor  of  t 
city  of  New  York  to  use  a  strip  of  land  10  feet  wide  along  t 
westerly  boundary  of  the  lands  applied  for  from  Richmond  T( 
race  to  the  new  pierhead  and  bulkhead  line  for  the  extension  a] 
maintenance  of  the  existing  city  sewer. 

Respectfully  submitted, 

CHARLES   D.  NEWTON, 

Attorney-General 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 

JAMES  L.  WELLS, 

State  Treasurer. 


STATE  OF  NEW  YORK, 
Office  of  the  Attoicney-General, 

Albany,  May  10,  1920. 

Before  the  Commissioni:rs  of  the  Land  Office 

In  the  Matter  of  the  Petition  of  Edward  Devine  and  Olive,  h 
wife,  of  the  City  of  Buifalo,  for  the  release  of  certain  escheats 
land  in  said  city. 

To  the  Commissioners  of  the  Land  Office : 

Gentlemen. —  The  petition  herein  shows  that  the  petitione 
are  husband  and  wife;  that  on  or  about  August  1^  1917,  th( 
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red  into  a  parol  agreement  with  Emily  L.  Herendeen  of 
lalo,  whereby  said  Emily  agreed  to  purchase  from  the  then 
era  certain  real  estate  in  the  city  of  Buffalo,  situate  on  the 
;  side  of  Longnecker  street,  390  feet  north  of  William  street, 
being  30  feet  front  and  rear,  by  115  15/100  feet  in  depth, 
the  sum  of  twenty-one  hundred  dollars  ($2,100),  and  to  sell 
same  to  said  petitioners  and  permit  them  to  pay  her  for  the 
B  on  easy  terms ;  that  this  agreement  was  made  by  said  Emily, 
for  her  own  personal  benefit,  but  because  she  had  been 
Lainted  with  the  petitioner,  Edward  Devine,  nearly  all  his  life, 
Ing  been  his  father's  housekeeper  for  many  years  and  had  per- 
aed  the  part  of  mother  to  him  in  his  boyhood,  and  with  the 
re  to  assist  the  petitioners  who  were  then  recently  married, 
he  said  Emily  L.  Herendeen  did  purchase  the  said  premises 
the  sum  of  twenty-one  hundred  dollars  ($2,100)  from  John 
Brundage  and  wife  and  Jennie  Owen  by  deed  dated  August 
.917,  and  agreed  with  the  petitioner  to  convey  the  same  to 
a  upon  the  assumption  of  certain  mortgages  thereon  and  the 
tnent  of  the  balance;  that  the  petitioners  at  that  time  paid 
Q  said  purchase  price  fifty  dollars  ($50.00)  and  immediately 
»red  into  possession  and  paid  certain  sums  thereafter,  made 
rovements,  paid  taxes  and  also  interest  on  mortgages  and  still 
linued  in  possession  of  said  premises. 

'he  said  Emily  L.  Herendeen  died  in  the  city  of  Buffalo,  on 
ember  6,  1917,  leaving  a  will  dated  June  1,  1917,  devising  a 
estate  in  a  house  and  lot  on  North  Ogden  street,  Buffalo,  to 
^rard  fDevine,  Sr.,  but  said  will  makes  no  reference  to  the 
gnecker  street  property  and  contains  no  residuary  clause  so 
t  the  testator  died  intestate  as  to  the  Longnecker  street  prop- 
r  then  standing  in  her  name.  Her  will  was  admitted  to 
bate  by  the  Surrogate  of  Erie  County,  on  or  about  April  22, 
8,  and  letters  testamentary  were  issued  to  executors  therein 
led.  Said  Emily  L.  Herendeen  left  no  known  heirs  at  law ; 
was  married,  however,  having  a  husband  named  Eoss  Heren- 
n  who  was  of  intemperate  habits,  given  to  roaming  about  the 
ntry,  with  whom  she  had  not  lived  for  years.  There  was  no 
le  of  such  marriage. 

rhe  petitioners  herein  subsequently  brought  an  action  in  the 
11 

Digitized  by  VjOOQIC 


1 

1 

m 

II 

El 

■  iiii 

r 


318  Opinions  to  Commisbionebs  of  Land  Offiob 

Supreme  Court  of  Erie  County  against  John  P.  and  Harriett 
Sherrard^  as  executors  of  the  last  will  of  Emily  L.  Herendeen, 
deceased,  Boss  Herendeen  and  others,  and  also  the  unknown  heirs 
of  Emily  L.  Herendeen,  deceased.  This  cause  was  tried  by  the 
court  without  a  jury  at  a  Trial  Term,  held  in  Erie  County,  open- 
ing March  8,  1919,  upon  the  issues  of  fact  raised  by  the  answer 
of  defendants-executors  and  of  the  infant,  Elsie  Herendeen  Dye, 
and  upon  due  proof  of  the  personal  service  of  sununons  upon  two 
other  defendants  and  service  of  said  summons  by  publication  upon 
the  defendants  Boss  Herendeen  and  the  unknown  heirs  of  Emily 
L,  Herendeen,  deceased,  and  others,  whereupon,  Mr.  Justice  B. 
Sears  decided  that  on  August  1,  1917,  Emily  L.  Herendeen  pur- 
chased the  premises  hereinbefore  mentioned  from  J.  M.  Brundage 
and  others,  then  owners,  for  the  sum  of  twenty-one  hundred  dol- 
lars ($2,100),  paying  down  two  hundred  dollars  ($200)  and  exe- 
cuting to  one  Klemp,  a  vendee  in  possession,  under  a  contract  to 
purchase,  her  bond  for  two  hundred  seventy-five  dollars,  ($275), 
payable  in  one  year  secured  by  a  mortgage  as  a  second  lien,  and 
also  by  executing  her  bond,  dated  August  1,  1917,  to  said  Brund- 
age for  sixteen  hundred  twenty-five  dollars  ($1,625),  payable  in 
certain  installments ;  that  the  purchase  of  said  premises  by  said 
Emily  was  because  of  a  parol  agreement  she  entered  into  with  the 
plaintiffs  to  purchase  said  premises  for  them  and  allow  them  to 
pay  for  the  same  on  easy  terms  and  that  when  by  said  monthly 
payments  the  purchase  price  should  be  reduced  to  sixteen  hundred 
twenty-five  dollars  ($1,625),  she  would  convey  said  premises  by 
warranty  deed  to  the  plaintiffs,  they  to  execute  and  deliver  to  her 
their  bond  therefor,  payable  in  monthly  installments  secured  by  a 
mortgage;  that  under  said  agreement  the  plaintiffs  were  to  have 
immediate  possession  of  the  premises  and  were  to  keep  the  same 
in  repair  and  pay  taxes  thereon;  that  plaintiffs  had  paid  certain 
installments ;  that  thereafter  said  Emily  L.  Herendeen  died  and 
said  real  estate  was  not  disposed  of  by  her  will ;  that  she  left  no 
known  heirs ;  that  there  is  no  power  of  sale  contained  in  her  will 
and  that  her  executors  have  no  authority  therein  to  convey  said 
premises  to  the  plaintiffs  for  the  purpose  of  fulfilling  said  con- 
tract, and  that  there  was  due  upon  the  mortgage  to  Brundage  six- 
teen hundred  fifty-five  dollars  and  five  cents  ($1,655.05),  and  on 
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le  Klemp  mortgage  four  hundred  twenty-nine  dollars  and  fifty- 
iree  cents  (^429.58)  ;  and  besides  said  court  finds  as  conclusions 
f  law  the  plaintiffs  are  entitled  to  the  specific  performance  of 
lid  contract  and  to  a  deed  conveying  said  premises  from  the 
oknown  heirs  of  Emily  L.  Herendeen,  deceased  upon  payment  to 
er  executors  of  the  sum  of  one  hundred  twenty-four  dollars  and 
fty-three  cents  ($124.53),  and  upon  payment  of  the  mortgage 
secuted  to  Albert  Klemp,  of  two  hundred  seventy-five  dollars 
$275),  with  accrued  interest  thereon,  and  upon  the  assumption 
f  said  bond  and  mortgage  executed  by  Emily  Li  Herendeen  to 
.  Maynard  Brundage,  on  June  2,  1919. 

Transfer  taxes  upon  the  estate  of  Emily  L.  Herendeen  have 
een  fixed  and  determined  by  the  Surrogate  of  Erie  County,  and 
be  executors  of  her  estate  have  paid  to  the  State  Comptroller  the 
am  of  two  hundred  twelve  dollars  and  eighty-seven  cents 
$212.87),  the  amount  of  such  transfer  tax,  on  April  22,  1920. 

Section  66  of  the  Public  Lands  Law  provides  that 

"  Where  lands  have  been  escheated  to  the  state,  and  the 
person  last  seized  was  a  citizen  or  capable  of  taking  and 
holding  real  property,  the  commissioners  of  the  land  office 
shall  fulfil  any  contract  made  by  such  person  or  by  any 
person  from  whom  his  title  is  derived,  in  respect  to  the  sale 
of  such  lands,  so  far  only  as  to  convey  the  right  and  title 
of  the  state,  pursuant  to  such  contract,  without  any  covenants 
of  warranty  or  otherwise,  and  shall  allow  all  payments  which 
may  have  been  made  on  such  contracts.  If  any  part  of  such 
escheated  land  has  been  occupied  under  a  verbal  agreement 
for  the  purchase  thereof,  and  the  occupants  have  made  valu- 
able improvements  thereon,  such  agreement  shall  be  as  valid 
and  effectual  as  if  it  were  in  writing." 

There  is,  however,  no  absolute  proof  that  Emily  L.  Herendeen 
lid  die  without  heirs. 

In  accordance  with  the  judgment  of  the  Supreme  Court  it  will 
>e  seen  that  if  the  contract  is  carried  out  through  a  release  by  the 
^onmiissioners  of  the  Land  Office,  the  estate  of  Emily  L.  Heren- 
leen  will  receive  a  small  sum  of  money  which  she  advanced  on 
he  purchase  of  the  property  and  which  has  not  been  repaid  to 
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her  by  the  petitioners.  This  amount  is  one  hundred  twenty-four 
dollars  and  fifty-three  cents  ($124.53).  If  the  contract  is  not 
carried  out  it  is  equally  certain  that  foreclosure  and  a  forced  sale 
of  the  property  will  result  and  the  estate  will  receive  nothing  and 
might  be  charged  with  a  deficiency,  as  the  margin  above  the  mort- 
gages is  very  small. 

I  would,  therefore,  recommend  that  your  honorable  board  grant 
the  relief  prayed  for,  pursuant  to  section  66  of  the  Public  Lands 
Law,  by  conveying  such  right,  title  and  interest  as  the  State  may 
have  to  the  petitioners  herein,  pursuant  to  their  contract  with 
Emily  L.  Herendeen,  by  quit-claim  letters  patent  for  a  nominal 
consideration. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

Aitamey-Oeneral 


STATE  OF  NEW  YORK, 
Office  of  the  Attobney-Geneb-al^ 

Albany,  Ma/y  25,  1920. 

Before  the  Commissioners  of  the  Land  Office 

In  the  Matter  of  the  Application  by  Wilfred  D.  Streeter,  oi 
Lockport,  New  York,  for  the  advertisement  and  sale  of  the 
West  sixty-eight  feet,  eleven  inches  of  Lot  M  on  the  south  side 
of  MulbeiTy  Street,  in  the  City  of  Lockport,  Niagara  county, 
which  was  acquired  by  the  State  from  the  Comptroller's  Taj 
Sale  of  1895. 

To  the  Cammissioners  of  the  Lamd  Office: 

Gentlemen. —  This  is  an  application  for  the  advertisemeni 
and  sale  of  tax  lands  in  the  City  of  Lockport,  the  same  having 
been  sold  to  the  State  in  1895  for  the  resident  tax  at  a  cost  t( 
the  State  to  May  1,  1920,  of  $8.62. 

Mr.  Streeter  applies  as  fee  owner.  However,  it  appears  thai 
Mr.  Streeter  had  no  interest  in  this  property  at  the  time  of  the 
tax  sale  in  1895,  in  fact  he  had  no  interest  in  the  property  until 
1902  when  he  purchased  a  mortgage  upon  this  property  executed 
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1  November  30,  1887,  fcr  ih^  sum  o^  thpfe  hundred  dollars 
^300),  which  moi-tgage  Mx-  Streetei:  afterwards  caused  to  be 
Teclosed  and  on  January  24,  1905,  bid  in  said  property  on  the 
ortgage  foreclosure  sale  for  one  hundred  dollars  ($100). 
Mr.  Streeter  glso  -states  that  he  has  paj,d  a  pavement  tax  on 
lllber^^'  street  and  general  taxes  on  said  property  since  1905. 
cannot,  therefore,  regard  Mr.  Streeter  as  a  fee  owner  of  the 
roperty  at  the  time  of  the  tax  sale  in  question  but  recognize 
at  he  may  have  some  equities  by  reason  of  his  payment  of  taxes 
id  assessments  and  would,  therefore,  recommend  that  these 
*emises  be  appraised  and  thevetftey  that  the  property  bo  iol4 
ir  s\)eh  eoivsaderatiooi  aa  to  your  Honorable  Board  shaU  ^^>^m 
»t  aad  proipew 

Reapectfi^Uy  submitted, 

CHAKLES  D.  Xi:WTON, 

4  ttomey-Q^n^rai^ 


STATE  OF  NEW  YORK, 
Qf^ic*  olf  Tm;  ATToaNEY-Gj:N:e:BAi-, 

Albany,  Mcky  ^5,  1»20. 

Bepo]^  TUi:  Commissioners  of  the  Land  Office 

1  the  Majtter  of  th»  Applkatm  oi  Lucian  Brenok^  for  the 
porchaae  of  n  portion  of  the  b^  of  th^  Mohawk  Biver  in  the 
City  ol  Rw»e,  N.  Y,,  out  off  by  the  looation  of  thd  improved 
Erie  CanaU 

0  the  Commissioners  of  the  Liind  Office: 

Gk-ntlemex. —  I  return  the  above  informal  application  of 
Lician  Breuon  for  thb  purchase  of  that  portion  of  the  bed  of 
e  ilohawk  river  in  the  City  of  Pome  cut  off  by  the  location  of 
e  improved  Erie  Caual,  together  with  a  copy  of  ipy  letter  of 
'ay  21,  1920  to  Mr.  Brenon,  iu  which  I  suggested  to  him  that 
?  should  file  an  application  in  regular  forpi  for  gr^nt  of  land 
ider  water  as  riparian  owner. 

Respectfully  submitted, 

CHARLES  D.  XEWTOX, 

A  ttomey-Oeneral. 
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STATE  OF  NEW  YOKE, 
Office  of  the  Attorney-General, 

Ajubany,  May  26,  1920. 

Before  the  Commissioners  of  the  Land  Office 

In  the  Matter  of  the  Application  of  George  W.  Denny  for  the 
release  of  certain  escheated  lands  in  the  City  of  Mt.  Vemon, 
Westchester  county,  of  which  his  wife,  Emma  Denny,  died 
seized  without  heirs. 

To  the  Cofm/mdssumers  of  the  Lamd  Office: 

Gentlemen. —  The  petition  and  supplemental  petition  herein 
of  George  W.  Denny  shows  that  he  is  the  surviving  husband  of 
Emma  Denny  who,  by  deed  dated  July  8,  1919,  was  the  grantee 
named  in  a  deed  by  Lawrence  B.  Holler,  Jr.,  and  wife,  recorded 
Liber  2204  C.  P.  143,  in  Westchester  county,  conveying  the 
easterly  25  feet  of  lot  704  on  a  certain  map  of  the  Village  of 
Mt.  Vemon  made  by  Andrew  Findlay,  Surveyor,  dated  June  7, 
1851,  said  lot  beginning  on  the  north  side  of  West  Seventh  street 
distant  105  feet  west  of  South  Seventh  avenue,  thence  northerly 
100  feet,  thence  westerly  25  feet,  thenoe  southerly  100  feet  and 
thence  easterly  along  East  Seventh  street  25  feet  to  the  place  of 
beginning.  Said  premises  were  conveyed  to  her  subject  to  a 
mortgage  for  three  thousand  two  hundred  and  fifty  dollars 
($3,250)  still  a  lien  upon  the  mortgage  premises;  that  said 
premises  are  of  the  value  of  sixty-five  hundred  dollars  ($6,500)  ; 
that  said  Emma  Denny  died  in  the  City  of  Mt.  Vemon  on 
October  30,  1919,  seized  of  said  premises  and  without  leaving 
any  heirs  at  law  whatever.  She  left  no  other  property  of  any 
kind. 

The  petitioner  alleges,  and  his  statements  in  this  regard  are 
corroborated  by  the  affidavits  of  two  other  disinterested  perscwis, 
that  during  her  life-time  the  said  Emma  Denny  stated  on  many 
occasions  she  had  no  living  relatives,  either  here  or  abroad,  and 
that  other  than  her  husband  she  was  alone  in  the  world;  that 
she  had  been  reared  in  a  Convent  because  she  had  no  relatives 
with  whom  she  could  reside  as  there  were  none  living. 
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The  petitioner  alleges  further  that  he  always  turned  his  salary 
jer  to  his  wife  from  the  time  he  was  married  from  which  the 
imily  living  expenses  were  first  deducted  and  the  balance  placed 
>  her  account  in  a  Savings  Bank  and  that  a  substantial  part 
[  the  money  used  for  the  purchase  of  said  property  was  money 
lat  was  put  aside  from  petitioner's  salary  and  added  to  any 
loney  which  his  wife  may  have  had  in  her  own  right;  that  the 
^cedent  had  suggested  to  him  that  title  be  taken  in  the  names 
f  both  of  them  but  desiring  to  give  his  wife  all  the  protection 
3  could  in  case  of  his  prior  death  and  petitioner  being  unaware 
:  that  time  that  where  a  husband  and  wife  take  title  by  the 
itirety  title  passes  to  the  survivor,  petitioner  suggested  that  she 
lould  take  title  in  her  own  name  for  her  protection,  and  that  it 
as  agreed  between  his  wife  and  himself  that  she  would  make  a 
ill  in  his  favor  in  case  she  should  predecease  him  which  she 
tiled  to  do. 

The  petitioner  was  married  to  his  wife  in  New  York  City  on 
lily  8,  1919;  he  is  a  printer  by  trade  and  a  poor  man  and  has 
cpended  money  in  repairs  to  said  house  since  it^s  purchase, 
he  petitioner  is  solely  dependent  upon  his  daily  earnings  for 
is  livelihood. 

The  Public  Lands  Law  authorizes  that  where  an  application 
>r  the  release  of  escheated  lands  shall  be  made  by  the  surviving 
iisband  and  the  Commissioners  of  the  Land  Office  see  fit  to 
•ant  the  same  the  grant  shall  be  made  without  consideration, 
would  recommend  that  such  action  be  taken  in  this  case. 
Eespectfully  submitted, 

CHAELES  D.  NEWTON, 

A  ttomey-Oeneral. 
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STATE  OF  ]S^EW  YOBK, 
QpFicx  or  TKR  Attoenet-Giwebai^ 

Albany,  June  1,  1920, 

Befobs  the  CoMiciaaiaifEBa  oar  tbe  Lanb  Ovfiob. 

In  the  Matter  of  the  Petitioa  of  May  Mabtin,  for  the  release  of 
certain  laikd  sitiiate  at  the  iiortheast  com»  of  One  Hundred 
and  Eighth  Street  and  Madison  Avemue  in  the  City  (rf  New 
Ycwk,  being  a  lot  twenty  (20)  feet  on  One  Hundred  and  Eighth 
Street  by  Fifty  (50)  feet  oaa  Madison  Avenue,  porsuant  to  the 
provisioii^  of  Chapter  59^  of  the  Laws  of  1919. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  Chapter  597  of  the  Laws  of  1919  authorizes 
your  Honorable  Board  to  releafie  to  May  Martin  of  New  Ycwk 
city,  all  of  the  interest  of  the  State  in  and  to  a  plot  of  land  on  the 
corner  of  One  Hundred  and  Eighth  street  and  Madison  avenue, 
New  York  city,  being  a  lot  twenty  (20)  feet  by  fifty  (50)  feet 
eleven  (11)  inches.  The  petition  and  supplemental  petition  herein, 
together  with  an  abstract  of  title  prepared  by  one  of  my  title 
examiners,  and  the  records  of  the  Tax  Bureau  of  the  City  of  New 
York  show  that  on  October  6,  1836  Archibald  Watt  and  wife  of 
New  York  city  conveyed  to  one  William  T.  Bayley  of  New  York 
city  two  lots  of  land,  including  the  premises  in  question,  express- 
ing a  consideration  of  $600  therefor.  (See  deed  recorded  in  New 
York  R^ister^a  ofHce,  Liber  369  of  Deeds,  page  19).  On  the  same 
day,  William  T.  Bayley  of  New  York  city,  painter,  gave  a  pur- 
chase money  mortgage  to  Archibald  Watt  for  $380  on  said  two 
lots,  said  mortgage  being  recorded  in  Liber  210  of  Mortgages, 
page  73.  Said  mortgage  was  assigned  by  Archibald  Watt  to  Jacob 
Geissenhainer  by  assignment  dated  April  23,  1860,  recorded  in. 
Liber  662  of  Mortgages,  page  522,  expressing  a  consideration  of 
$1,150,  and  on  April  1,  1862  Geissenhainer,  as  assignee  of  said 
mortgage,  commenced  a  foreclosure  by  advertisement,  and  the 
affidavits  of  said  mortgage  sale  were  recorded  September  5,  1896 
in  Liber  54  of  Mortgages,  403,  section  6,  showing  that  a  sale  was 
made  on  June  30,  1862  and  that  both  lots  were  sold  to  Thomad 
Watt  for  $210  each.  That  William  T.  Bayley,  the  mortgagor,  died 
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before  the  date  of  said  notice,  and  that  Frederict  W.  <Teissen- 
bainer,  attorney  for  said  Jacob  A.  Geiffienhainer,  had  ascertained 
that  said  B«y\tfy  had  died  in  New  York  city  intestate,  but  that 
no  tetters  of  adminiirtrntion  upon  his  estate  had  been  granted. 
Itat  said  Bayley  -was  an  alien  xesidont ;  that  he  was  personally 
aoqfitainted  with  him,  and  verily  bdie^'es  that  he  was  not  at  the 
time  of  his  death  a  United  States  citizen.  Therefore,  *'  believing 
that  his  lands  had  upon  his  death  ^escheated  to  the  People  of  the 
State  of  Jf  e^T  York,  on  April  2,  lft62  he  deposited  a  copy  of  said 
w)tiee  of  sale  in  the  <jreneTal  Post  Office  of  the  City  of  ITew  York 
eadesed  in  a  postpaid  wrapper  directed  to  Ihe  Peopte  of  tJie  State 
of  Xew  Yo:  k  at  the  (office  of  the  Attorney-General  of  the  State  at 
Mbany,  Xew  YoA.  That  Edwaxd  Pettinger,  the  auctioneer  who 
conducted  ttre  saSe,  has  since  died,  and  for  tfcat  reason  eould  not 
now  an  the  date  of  ihis  veriiication  by  Frederick  W.  Geissen- 
kai»er,  to  wit:  September  2,  18.9»6,  make  his  affidavit  Tespecting 
Ihe  sate  as  !»e<}Tiipei  by  statute." 

Thomas  Watt,  the  purohaaer  on  said  foreclosfure  sale  died  on 
November  9,  IST'G  leaving  his  widow,  Jnilia  E.  Wfrt;t,  and  his 
children,  Thomas  L.  Watt,  Archibald  Watt,  Julia  Morris  and 
Gnwe  Watt,  his  oaly  heirs  at  law.  Julia  E.  Wactt,  the  widow, 
diod  prior  *o  tJie  yewr  1884,  On  September  2,  1896,  Jacob  A. 
GfrisscDobxiijier  ^^^Te  -a  eon^Tmactory  'deed  to  the  four  children  of 
Thamas  Watt,  doseajscd,  T©oot»ded  in  Liber  82,  M,  P.  *M:,  aeotion 
€,  ArchibaW  Wwtt  died  Jime  1«,  1«06  leaving  a  will  ^iwising  all 
Ins  real  «estate  to  his  sister^  Grace  Watt  Thomas  I*.  Watt  died 
■EUteBtate  prior  to  1^14,  loaTomg  Mm.  suiriTing,  hie  widow,  Annie 
S.  Watt,  aad  his  children,  Annie  Watt  Keart;ar,  Thomas  L.  Watt, 
Oraoe  F.  Wtirt:t  aiul  James  L,  Watt,  his  only  heirs  at  law.  Grace 
W«tt  irmirried  one  Thomas  and  died  iiutefftate  on  August  IS,  1914 
witbeot  issue,  leaving  her  surviving  her  sister,  Julia  IL  'Ourfcis, 
fomieriy  Jiilia  H.  Morris,  juiud  Ae  said  four  children  of  her 
tfeooased  lipotiier,  Thomas  L.  Watt  Julia  1^L  Curtis  again 
■KPried  one  Lawrence,  and  by  doed  dated  November  10,  1914 
CDnwyed  aH  her  outstaading  interest  to  May  Martin  by  deed 
weorded  in  Ltber,  189  C.  P.  79,  Section  6.  On  May  28,  1915, 
May  Martin  procured  a  deed  from  Annie  Watt  Keator  and 
TkoBias  L.  M^att  and  from  Annie  S.  Watt,  the  widow  of  Thomas 
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L.  Watt,  deceased,  recorded  in  Liber,  186  C.  P.  434,  ajid  on  the 
same  day  she  procured  a  deed  from  the  Special  Guardian  of  Gracc- 
F.  Watt  and  James  L.  Watt,  infants,  in  consideration  of  $375, 
recorded  in  Liber,  186  C.  P.  441.  The  premises  in  question  have 
been  sold  many  times  for  taxes,  to  wit:  on  March  18,  1874  and 
also  in  the  years  1881,  1883,  1886,  1906,  1909  and  1914,  and  it 
is  claimed  that  these  tax  sales  have  been  acquired  by  May  Martin, 
but  no  proof  of  this  fact  has  been  submitted. 

In  1862,  when  the  mortgage  from  Bayley  to  Watt  was  fore- 
closed by  Geissenhainer  there  w^  no  statute  authorizing  the 
appearance  of  the  People  in  an  action  to  foreclose  the  mortgage 
to  cut  off  a  {X)ssible  escheat.  Therefore,  if  an  escheat  did  occur 
owing  to  the  death  of  William  T.  Bayley  without  heirs,  said  fore- 
closure did  not  cut  off  any  interest  the  State  might  have  acquired. 

From  an  examination  of  old  New  York  City  directories,  it 
appears  that  there  was  a  W.  T.  Bayley,  painter,  residing  at  142 
Leonard  Street,  New  York  City,  in  1835.  His  name  is  not  to  be 
found  subsequently  in  the  New  York  City  directory.  Another 
William  T.  Bayley  resided  in  1837  at  Amos  Street  and  Sixth 
Avenue. 

Records  of  vital  statistics  of  the  New  York  City  Board  of 
Health  show  that  one  William  T.  Bailey,  horn  United  States,  died 
January  22,  1838  at  104  William  Street,  New  York  City,  aged 
84,  of  pneumonia,  and  also  that  another  William  T.  Bailey,  birth- 
place New  Jersey,  died  at  Fourth  Sti-eet,  New  York  City,  Juno 
30,  1845,  aged  32,  of  smallpox.  It  has  seemed  almost  impossible 
to  determine  which  one,  if  either,  of  the  last  two  named  persons 
was  identical  with  the  owner  of  these  premises.  An  article  in 
the  New  York  Herald  of  Sunday,  November  16,  1902  states  that 
no  one  knows  who  is  the  owner  of  this  property.  That  accordinji; 
to  the  report  of  an  examiner  in  one  of  the  New  York  title  com- 
panies, Bailey  '^  losing  fortune  and  health  and  while  intoxicated, 
was  brought  to  court  and  sentenced  to  BlackwelFs  Island,  where 
he  died,  and  was  buried  in  Potter's  Field.  His  name,  it  is  alleged, 
Was  Thomas  Bailey,  and  he  was  a  poor  painter  who  began  his 
ciU'f  (»r  l)v  savinir  his  money  until  he  had  enough  to  buy  the  lots." 

Thr  exact  date  of  death  of  William  T.  Bayley,  the  owner  of 
the  premises  in  question,  is  therefore  unknown,  nor  is  it  known 
whc^thcr  lie  left  heirs  at  law. 
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The  property  in  queetion  is  aasessed  by  the  City  of  New  York 
at  $9,500.  The  petitioner  herein  only  offers  to  pay  a  nominal 
consideration  for  a  release. 

The  premises  have  always  been  vacant  lands,  and  no  adverse 
possession  against  the  State  has  apparently  been  had.  It  is  true 
that  a  fence  was  built  around  the  lots,  but  this  fence  was  not  built 
by  any  person  claiming  ownership  but  by  the  City  of  Xow  York 
and  an  assessment  levied  therefor  against  the  property. 

In  view  of  the  uncertainty  of  the  State's  title  to  this  proi)erty 
by  reason  of  escheat,  I  would  recommend  that  a  release  be  made 
to  the  petitioner,  pursuant  to  Chapter  597  of  the  Laws  of  1919, 
upon  such  consideration  and  upon  such  terms  and  conditions  as 
to  your  Honorable  Board  shall  seem  just  and  proper. 
Eespectfully  submitted, 

CHARLES  D.  N^EWTON, 

A  ttorney-General. 


STATE  OF  NEW  YORK, 

Office  of  the  Attorney-General, 

Albany,  June  21,  1920. 

Befork  the  Standing  Committee  on  the  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office 

111  the  Matter  of  the  Application  of  Frederick  R.  Barnheisel 
for  a  Grant  of  Land  Under  Water  of  Niagara  River,  at  North 
Tonawanda,  Niagara  County,  New  York,  for  Beneficial  Enjoy- 
ment. 

To  the  Gomndssioners  of  the  Lamd  Office: 

Gentlemen. —  This  is  an  application  for  a  water  grant  in  front 
of  applicant's  uplands  out  to  the  harbor  line  established  by  the 
Secretary  of  War. 

A  remonstrance  was  filed  by  Messrs.  Gratwick  and  Crane, 
lumber  dealers  and  owners  of  property  adjoining  the  lands  of  the 
applicant  on  the  north  side  thereof,  upon  the  ground  that  in  the 
Niagara  river  off  the  Gratwick  dock  which  does  not  extend  out 
to  the  harbor  line  there  lies  a  rock  ledge  or  reef  parallel  with  the 
dock  and  about  50  feet  distant  therefrom  extending  practically 
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alobg  the  etitire  frotttnage  of  ti^  <Jra*\vfeik  pi^op^tty,  over  which  reef 
tbe^e  is  insufficietot  watef  for  teiiibe?r  ves^s  to  pass  and  con- 
sequently that  such  vessels  are  obliged  1»  t&kck  the  Gratwick  4ock 
by  passing  over  tftre  4eeper  wat^Wi*  in  fnwit  of  the  Bamheisel  prop- 
erty to  the  Gf  atwi«k  iock  behind  wiid  i«ef . 

The  meM&c  was  heaiird  by  yow^r  cowimitljee  at  Buffalo  on  May 
12,  1920,  where  several  witnesses  in  behalf  of  the  renriowstraifts 
were  exajnined  and  where  the  rcmotistrants  dainwd  that  tfcey 
should  not  be  pHt  to  ttie  expense  of  proctiriiig  a  new  water  grant 
in  fromt  of  their  pi'Operty  to  the  harbor  line  and  extendimg  tbfdr 
dock  to  that  harbor  lin«. 

It  appeared  '(wi  the  heariaig  that  the  lumber  vessels  used  by  Ae 
remonstrnnts  •drew  from  14  feet  t6  14  feet  6  inchos  -of  Water^  aiad 
remonstrants  claimed  a  vesrt'cd  right  by  ^eonmion  law  or  by  long 
established  trsitge  prior  to  the  establishment  of  said  harbor  line, 
to  p«ss  over  the  lands  under  water  adjacent  to  applicant's  uplands 
and  well  within  the  established  har'bor  line,  and  they  insist  that 
the  State  has  no  power  to  make  a  grant  to  this  applicant  which 
would  tend  to  de^roy  or  impair  the  usefulness  of  their  present 
dock  and  prevent  their  %ise  of  the  aavigation  of  the  water  over 
the  lands  now  applied  for  by  Barnheisel. 

The  remonstrants  claimed  on  the  argument  but  did  not  prove 
t^at  the  reef  or  didai  in  front  of  liieir  lands  extended  out  beyoiid 
the  fcal4>ar  lime  ito  frcmt  'of  tfeeir  uplaiids.  If  this  were  so  then  the 
remonstrants  should  have  appealed  to  the  Secretary  of  War  for 
a  cfeTinge  in  the  said  harbor  lines  which  they  have  not  done.  But 
this  claian  is  ittconsistent  with  their  map  filed  with  their  remon- 
strance and  it  became  important  to  consult  the  United  States 
Government  Surveys  of  said  harbor.  A  map  of  Niagara  river 
showing  proposed  location  of  haAot  lines  at  North  TcmawaliAa, 
^.  ¥.,  compiled  froMi  official  U.  S.  Surveys  m  18^5  to  1«99, 
niiade  H'ftder  the  direcitiott  ©f  Major  TbMnas  W.  Symoais^  KUoi^ft  t)f 
Engineers,  U.  S.  Army,  which  proposed  harbor  lines  wei^e  "iAj 
a-pproved  by  Mihti  Boot,  Secretarv^  of  War,  on  November  17,  1899, 
a?nd  wfeei'ein  it  was  statsed  that  "  these  harbor  lines  to  be  a  oefci- 
dent  bulJchefld  and  pierfiead  liue,  with  the  -an^derstajBhiing  that  mo 
filling  to  be  washed  away  by  t'he  river  tcurrelats  shall  be  <}epo^i?fed 
beyond  the  natural  shore  line,  exoept  it  be  confinod  within  snit- 
able  perma^nent  bnlkheads,"  and  also  a  letter  from  Irhe  Secretary 
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o£  Waof  to  tlae  Speaker  o£  the  House  oi  Bepr^s^itatives,  dated 
i^smm^j  2\  1^)4,  traMmittin^  vepevta.  from  tke  Ckief  of  Engi- 
neers, U.  S.  Army  and  from  Col.  W.  M.  Black  and  Col.  J-  C. 
VaATiea  oi  the  Corps  of  Engindcrs  (H.  S.  Document  668,  6i3d 
CoQgneee,  2d  Sesskn).  on  euiryey  of  harbor  at  Toaawanda  and 
Xortk  lonanEedftda  with  a  yiew  to  securistg  a  depth  of  23  feet  of 
water  in  the  Niagara  liver,  with  map  aoeompaaying  same,  show 
th^  firom  ILalfie  Erie  theo^  th^i  existed  aiL  18  foot  channel  or 
\»ate3pway  down  the  Niagara  riTW  to  the  Tonawanda  Iron  and 
Sleel  Companys  plant  at  North  Tonawanda  and  from  there 
fttrAer  down:  Ae  river  th^re  was  natural  water  to  a  depth  of  over 
18  feet  to  tibe  lands  of  Bamheisel,  the  piresent  applicant ;  that  the 
tken  "  existiH^  project  for  the  impa^ovement  ci  Tonawaawia  harbor 
and  Niagara  river  ppovidea  for  a  channel  400  feet  wide  and  18 
feet  deep  at  mean  river  level  from  Lake  Erie  to  the  north  line 
of  Tonawanda ;  '^  that  ^  along  the  docks  bebw  the  Tonawanda 
Iron  and  Steel  Company's  front  there  is.  a  depth  of  from  12  to  15 
feet  at  mean  river  level  and  this  i)art  of  the  channel  of  the  project 
has  not  heeo  deepened  beeaozse  eeounercial  interests  do  not  as  yet 
require  it.^' 

These  maps  also  show  that  while  within  the  harbor  line  in  front 
of  the  remonstrants  Gratwick  and  Crane,  the  soundings  show  in 
places  l^a  than  15  feel  o£  water,  the  soundings  outside  of  said 
harbor  Kiie  in  firont  of  the  Garatwick  and  Crane  property  show 
considerably  over  15  feet  of  water  at  all  points  for  a  distance  of 
over  200  feet  westerly  therefrom  in  the  river  and  that  there  does 
exist  a  rock  ledge  oiatsidl^  the  present  "Gratwick  dock  the  same  must 
be  entirely  within  the'harbor  line  established  by  the  IT.  S.  Govern- 
ment in  18f)9^  which  fact  is  admitted  by  the  remonstrants  and  is 
shown  on  their  map  accompanying  their  remonstrance. 

Your  CowHnittee  are,  thei«efore,  of  the  opinion  that  the  public 
right  of  navigation  will  not  be  iijjuriously  affected  by  making 
the  grant  applied  foi;^  thai  the  remonstrants  have  no  vested  right 
of  accesaoverthe  lands  uadex  water  in  front  of  applicant's  uplands 
and  that  the  said  remonstrants  should,  if  they  deem  it  necessary 
to  the  conduct  of  their  lumber  business,  apply  for  and  purchase 
a  water  grant  in  front  of  their  uplands  to  said  harbor  line  and  then 
ait«Kl  their  own  doeks  to  said  harboP'  Mne. 
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We,  therefore,  recommend  that  the  remonstrants  be  overruled 
and  that  this  applicant  take  the  usual  course  of  uncontested  appli- 
cations. 

The  apj)licant  has  submitted  a  deed  of  surrender  duly  executed 
by  him  and  approved  by  the  Attorney-General  as  to  form  and 
manner  of  execution  of  rights  under  three  former  commerce  grants 
of  lands  under  water,  one  dated  July  12,  1877,  to  John  Simson, 
one  dated  January  25,  1883,  to  Edwin  Goodrich  and  Arlington 
A.  Bellinger  and  another  dated  October  6,  1885,  to  Martin 
Reisterer,  so  far  as  they  affect  the  lands  now  or  formerly  under 
water  now  applied  for,  subject  to  acceptance  thereof  by  your 
Honorable  Board,  which  surrender  shall  take  effect  only  upon  the 
order  of  the  Commissioners  of  the  Land  Office  for  the  issuance  of 
the  new  grant  for  benoficial  enjoyment  now  applied  for. 

We,  therefore,  also  recommend  the  acceptance  of  this  surrender 
and  that  a  grant  be  made  at  the  value  at  which  the  same  shall  be 
appaised  by  the  official  appraisers  of  the  Board. 
Respectfully  submitted, 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
JAMES  L.  WELLS, 

8t(Ue  Treasurer. 
FRANK  M.  WILLLAlMS, 
State  Engineer  and  Surveyor. 


STATE  OE  NEW  YORK, 
Office  of  the  Attobnet-Genbrax, 

AxBANY,  July  7,  1920. 

Before  the  Commissioners  of  the  Land  Office 

In  the  Matter  of  the  Application  of  St.  Luke's  Hospital  for  grant 
of  land  under  waters  of  the  Bay  of  New  York  and  in  the 
Borough  of  Richmond,  in  the  City  of  New  York,  for  restricted 
beneficial  enjoyment. 

(Proposed  resolution.) 
W^hereas,  At  a  meeting  of  the  Commissioners  of  the  Land  . 
Office  held  at  the  office  of  the  Comptroller  of  the  State  of  New 


Digitized  by  VjOOQIC 


Opinions  to  Commissioners  of  Land  Office 


331 


"ork,  in  the  City  of  Albany,  N.  Y.,  on  Wednesday,  June  2, 
920,  at  2 :30  o'clock  in  the  afternoon,  the  matter  of  the  applica- 
on  of  St.  Luke's  Hospital  for  a  grant  of  lands  under  water  of 
le  Bay  of  Xew  York,  in  the  Borough  of  Richmond,  for  restricted 
nd  beneficial  enjoyment,  came  upon  for  consideration  and  resulted 
3  an  order  by  this  Board  that  "upon  payment  within  three 
lonths  from  this  date  of  $8,000  on  account  of  grant  and  $5  patent 
Be,  that  letters  patent  issue  to  St.  Luke's  Hospital  for  the  lands 
nder  water  described  in  map  ^A'  and  amended  description;" 

And  the  matter  having  been  proposed  for  reconsideration  at  thib 
leeting  of  the  Land  Board,  and  having  been  reconsidered,  it  is 

Resolved,  That  upon  payment  within  three  months  from  this 
ate  of  $8,000  on  account  of  grant  and  $5  patent  fee,  letters  patent 
5sue  to  St.  Luke's  Hospital  of  the  following  described  lands : 

"All  that  tract  or  parcel  of  land  situate  in  the  Borough  of 
lichmond,  County  of  Richmond,  State  of  New  York,  bounded 
nd  described  as  follows: 

"  Beginning  at  a  point  in  the  original  high  water  line  of  New 
rork  Bay,  said  point  being  in  the  boundary  line  between  the 
ands  of  St.  Luke's  Hospital  and  the  lands  now  or  formerly  of  the 
iichmond  Ice  Co.,  said  point  being  the  northwesterly  comer  of 

grant  of  lands  under  water  to  Oscar  B.  Janin,  dated  May  13, 
890,  said  point  being  N.  58  de^ees  27  minutes  37  seconds  E. 
i.28  feet  from  the  intersection  of  the  boundary  line  between  the 
ands  of  the  St.  Luke's  Hospital  and  the  lands  now  or  formerly 
f  the  Richmond  Ice  Co.,  and  the  easterly  line  of  Edgewater  St., 
ormerly  Bay  St.,  said  point  in  the  street  line  being  N.  40  degrees 
0  minutes  57  seconds  W.  148.83  feet  from  monument  No.  682 
i  the  Borough  of  Richmond  traverse ;  running  thence  along  the 
•riginal  high  water  line  N.  48  degrees  42  minutes  23  seconds  W. 
►50.50  feet  to  the  boundary  line  between  the  lands  of  St.  Luke's 
lospital  and  the  lands  now  or  formerly  of  the  Pouch  Terminal 
^o.,  said  point  being  the  southwesterly  comer  of  a  grant  of  land 
mder  water  to  Constantine  W.  Benson  dated  December  30,  1897 ; 
Tinning  thence  along  the  southerly  boundary  line  of  said  grant 
)n  the  following  two  courses  and  distances:  N.  59  degrees  02 
ninutes  37  seconds  E.  125.00  feet,  N.  40  degrees  32  minutes  37 
seconds  E.  557.00  feet ;  thence  S.  38  degrees  44  minutes  30  seconds 
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E*  348ie5  feet  toi  a  poinit;.  thenee  S.  40  degrees  32  minutes.  3»T 
seeoodd  W.  519.00  feet  along,  the-  proiangsutiiNi  of  tha  ndrtheadff 
bemviairy'  line  of  the  aforemeationedc  grant  to  Oscar  B.  Janinand 
along  said  northerly  boundary  line;  thence  furtkear  along-  aa«i 
beundary  line  S.  5d  degrees  27  minutes  37  seconds  W.  101.33 
feet  to  tie  point:  of  beginning,  containing  221,749  squiape  feet  more 
or  less. 

"  Exeepting  sad  reserving  for  the  period  hereinaftw:  mentioned^ 
out  of  the  lands  abov»e  described,  a  strip  of  land  ten  feet  wide 
alfMDg  th«  niHrt<fa^ly  liiie^  of  the  abore  described  lands,  praetateaUy 
QBi  shown*  upoa  tha  State  Engineer's  applieaition  map  on  file  widt 
this  application,  for  the  purpose  of  biairldiiig  an  extension  to  the 
emsting  sewer  o^wned  and  maintained  by  the  City  of  New  York^ 
such  oxceptioin  and.'  reservation  to  continue  only  until  suck  time  ao 
said  existing  sewer  is  connected  with  die  city  sewer  ia  Kaple 
Avenue,  said  strip  being  bounded  and,  described  as  follows : 

"  Beginning  at  the  center  of  the  outlet  of  the  existing  sewer, 
running  thence  N.  49  degrees  27  minutes  23  seconds  W.  5.0O  feet 
to- a  p<HfflLt ;  thence  N..  48  degrees  13;  minutes  00  seconds  E-  36.16 
feet  1)0.  the  angle  poi^t.  in  the  njortherly  boundary  line  of  Ae  lands 
above  described  la2ids<;  tkence  along  said  boundary  Mne^  K.  40 
degrees  32  minutes  3iT  seconds  E  557.00- feet  to  the  nortbcasterly 
comer  of  the  lands  above  described;  thence  S.  38  degrees  44 
mimulies'  30  seconds' E.  10.18  feet  along  the  easterly  bowndary  liae 
of  tho'abow'  deperihed  lands ;  thence- parallel  to  amd  distant  lOiOO 
feet  from  said  northieriy  boundary  line  of  tie  above  dieBcribed  lands- 
a.  4^  die,fi»ree»  32*  mimites  37  seconds  Wi  566»11  feet  to  a  point; 
tkeaacc  SP.  48  dea^ce  13  minurtes  00  seconds  W.  36.16  feet  to  & 
pcnnt;  thence- N.  49  degsrees  27  mifliurties  23  seconds  W.  5.©0  feet 
tov  thB  point  of  beginning,  cGmtaiaaing  5,917  square  feet,  mooe  or 
less-    AU  bearkigft  are  referred  to  the  tame  meridian. 

'^Tha-  premises  hereby  granted  and  first  above  described  being* 
intendJMi  to  be  the-  same  lands  wihieh  wero  granted  by  letters'  patent, 
to  Abby  A..  White,,  dated  October  3^  1871,  by  substantially  lie 
samw  description^" 
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The  follawii^  report  and  forms  of  letters^poteBt  ior  water 
grants  were  presented : 

STATE  OF  NEW  YORK, 
"Office  of  the  Attorney-Genekal, 

Albany,  August  4,  1920. 

To  fheVomrriissiimers  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. — At  a  meeting  of  the  Commissioners  of  the  Land 
Office  held  April  2,  1919,  the  State  Engineer  and  Surveyor, 
Attorney-General  and  Secretary  of  State  were  appointed  a  com- 
mittee to  consider  the  forms  of  letters  patent  then  being  used  in 
granting  lands  under  navigable  waters,  and  certain  criticisms 
thereto  referred  to  in  a  communication  to  you  from  the  Attorney- 
Geaeral,  dated  March  .29,  1919  (See  pp.  114,  115,  proeeedii^  of 
Commissioners  of  Land  Office,  1919), 

Your  conmiittee  and  the  members  thereof  have  had  numerous 
conferences  and  report  as  follows: 
1.  Thki  tT^  general  forms  of  leUevB  patent  should  l»e  adopted : 

(a)  One  for  the  purpose  of  beneficial  -enjoymetnt  ae  as  to  give 
to  the  Patentee  the  greatest  ktitnte  in  improving  iht  lands  undex 
^^er^gnast^d,  while  at  the  same  time  providing  that  on  failure  to 
so  improve  and  maintain  the  improvement,  the  letters  patent  shall 
become  null  and  void. 

(b)  One  ior  the  purpose  of  promoting  ike  commerce  of  this 
S40te  by  ibuiMing  and  nkaintaining  public  docks,  wharfs,  piers  and 
ia%6.  Xhifi  WiOuld  /give  the  public  a  r^ibt  of  user  on  payment  of 
Aockage  or  wharfage.  The  same  •coioditieiis  as  to  improvameats 
i«Bre  ioeM-poosated. 

.2.  That  the  terms 'should  be  such  as  to  eonmrand  the  best  possi- 
yeipricefer  iands  granted  mnd  to  establish  a  value  for  purpoass  of 
taxation. 

3.  The  so-called  "recapture  clause  "  for  the  benefit  of  the  State 
has  been  revised  and  retained. 

4.  A  'STmihpr  clsrnse  for  lire  bertefit  cff  fhe  City  of  New  York 
has  been  eliminated  from  the  general  form.  The  dty  of  "Nenv 
7oA  Aadree  a  clause  similar  in  form  to  that  now  submitted  for 
the  State,  when  a  grant  affects  lands  in  that  city. 


fi 
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5.  Copies  of  such  forms  are  submitted  herewith. 

Dated  July  17,  1920. 

Respectfully  submitted, 

FRANK  M.  WILLIAMS, 

State  Engineer  cmd  Surveyor. 
CHARLES  D.  NEWTON, 

A  ttomey-Oenerah 
FRANCIS  M.  HUGO, 

Secretcury  of  State. 


FORM  OF   PATENT   FOR   THE   PURPOSE   OF   BENE- 
FICIAL ENJOYMENT 

The  People  of  the  State  of  New  Yoek,  By  the  Grace  of 
God,  Fkee  and  Independent. 

To  All  To  ^Yho7n  These  Presents  Shall  Come,  Greeting: 

Know  ye,  that  pursuant  to  a  resolution  of  the  Commissioners 

of  our  Land  Office,  dated  the day  of 

19 .... ,  and  in  consideration  of  the  sum  of 

dollars  ($ ),  lawful  money  of  the  United  States,  paid 

by of 

(Insert  name  of  street  and  number) 

in  the of County  of 

and  State  of ,  and  upon  the  conditions  here- 
inafter expressed,  we  have  given  and  granted  and  by  these  presents 

do  give  and  grant  unto  the  said ,  the 

owner  of  the  lands  adjacent  to  the  lands  hereinafter  described, 
his  grantees,  heirs,  devisees  or  successors  in  interest  (hereinafter 
referred  to  as  the  "patentee"),  the  following  described  lands 
under  water,  to  wit: 

(Here  insert  description) 

These  letters  patent  are  issued,  however,  and  this  grant  is  made 
and  accepted : 

First. —  Upon  the  express  condition  that  if  at  the  end  of  five 
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years  from  the  date  of  these  presents  or  at  any  time  thereafter, 
any  part  of  said  lands  hereby  granted  are  not  improved  as  follows : 

(a)  by  filling  in  the  lands  under  water  hereinabove  de- 
scribed; or 

(b)  by  building  and  maintaining  thereon  a  bulkhead  or 
retaining  structure  and  filling  in  back  of  same ;  or 

(c)  by  erecting  and  maintaining  on  said  lands  upon  piles 
or  other  supports,  a  building  or  buildings,  a  structure  or 
structures,  or  a  pier  or  piers,  of  a  substantial  character;  or 
by  maintaining  a  dry-dock  on  said  lands ;  or 

(d)  by  dredging  and  maintaining  on  said  lands  a  slip  or 
or  basin,  or  slips  or  basins,  but  only  of  such  dimensions  as 
may  be  requisite  and  necessary  for  the  proper  approach  to 
and  landing  on  said  uplands  or  a  portion  of  the  lands  herein- 
above described  and  improved  as  aforesaid; 

(which  shall  be  known  as  ^^improvements"),  then  these  letters 
patent  and  this  grant  shall  become  null  and  void  as  to  the  part  not 
improved;  and  no  right,  title  or  interest  in  and  to  the  lands 
hereinabove  described  not  so  improved  shall  vest  in  the  said  "  pat- 
entee" or  accrue  by  virtue  of  these  presents;  and  the  People 
of  the  State  of  New  York  may  thereupon  re-enter  into  and 
become  possessed  of  the  lands  hereinabove  described  or  any  part 
thereof  which  have  not  been  or  which  are  not  then  so  improved, 
without  any  liability. 

Second, —  Upon  the  express  condition  that  if  the  State  of  New 
York  shall  at  any  time  hereafter  acquire  said  premises  and 
"improvements,"  or  a  part  or  portion  thereof,  by  appropriation 
or  otherwise,  the  liability  of  the  State  shall  be  limited  to  the 
amount  paid  by  said  "  patentee  "  to  the  .State  for  this  patent,  or 
a  proportionate  part  thereof,  together  with  the  expenses  neces- 
sarily incurred  by  the  "  patentee  "  for  the  acquiring  of  this  patent 
which  are  hereby  fixed  at  the  sum  of  $350,  and^  also,  the  value  of 
the  "  improvements  "  on  said  premises,  or  the  proportionate  part  I   '« 

thereof  which  may  be  acquired.     The  value  of  such  "  improve-  |   • 

ments  "  if  all  are  so  acquired,  or  such  proportionate  part  of  the  '    ' 

amount  paid  by  said  "  patentee  "  for  this  patent  and  of  the  value 
of  such  "  improvements  "  on  a  portion  of  such  lands  which  may 
be  so  acquired  l)y  the   State,   and  all  damages,   if  any,  to  the 
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I'eniftittdtor  -of  e/mti  "  Jimpro¥eineiiJt8 ''  Whida  may  not  he  «o 
fto^nired,  to  be  paid  Igr  the  S4»ipte  of  New  York,  Ahall  be  deter- 
mined as  provided  by  the  Legislature  autborizing  suoli  acqmsitioiL. 
(Here  insert  any  other  special  restrictions,  reservations  or  con- 
ditions.) 

In  Testimostt  WhhIbbcif,  w<e  faa^e  caused  these  our  lettoin  to  be 
Blade  patent,  and  the  Great  Seal  of  our  said  State  to  be 

hereunto  affixed.    Witaess 

Seonpetaiy  of  State  of  our  said  State  at  our  City  of 

Albany,  the day  of ,  in  the 

.yead"  of  our  Lord,  one  tiiioasand  nine  hundred  ........ 


Passed  the  Secretary's  office  the day  of. 

19. . . . 


Deputy  Secretary  of  State. 

FORM  OF  PATENT  TO  PROMOTE  THE  COMMERCE  OF 

THIS  STATE 

The  People  of  the  State  of  New  York,  By  the  Gbace  of 
God,  Free  and  Independent. 

To  All  To  Whom  These  Presewts  ShM  Come,  Greetings 

KuDTV  ye,  tJiat  pursuant  to  a  resolution  d  the  Comrnissi^wers 

of  our  Land  Office,  dated  the day  of 19 . .  • , 

and  in  consideration  of  the  sum  of 

dollars,  ($ ),  lawful  money  of  the  Uiiiffced  Stales, 

paid  by 

of 

(9iiMrt  msln»  of  MflMet  and  tfuaib«r) 
in  the of ,  County  of 

aad  ^tarte  of ,  and  upon  the  eonditions  hereixMifter 

^aKpressed^  we  have  given  and  panted  and  by  these  .presents  do 

give  and  ^-ant  unto  the  said •. . , 

the  owner  of  the  lands  adjacent  to  the  lands  hereinafter  described, 

his  grantees,  heirs,  devisees  or  successors  in  interest  (hereinafter 

Inferred  to  as  the  "patentee"),  the  following  dedcribed  lands 

under  water,  to  wit : 

(Here  insert  deseription) 
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memringy  however,  to  tke  dUid  People  dte  ri^  to  use  said  Jaods 
or  -dockage  toui  wiiarfa^  pourpoees  ooa  tlie  eoBditiona  faereiiEkaftnr 
tated. 

Tbeme  le^tfirs  ;^t0iit  ^Te  issued,  however,  smi,  ^i&  grant  is  made 
ind  accepted: 

First. —  To  enable  the  said  "  patentee  ^  to  promote  and  improve 
he  commerce  of  this  State  and  to  that  end  to  erect  and  maintain 
m  said  lands  a  public  dock,  wharf,  piers  and  slips,  and  to  collect 
Tom  those  using  same,  statutory  rates  of  dockage  or  wharfage  if 
lame  have  been  prescribed,  and  if  not,  reasonable  and  accustomed 

lo^ckage  or  wharfage,  but  not  to  enable  the  said 

"  patentee ''  to 

jrect  and  maintain  a  building  or  buildings  for  private  manufac- 
;uring  purposes  or  for  purposes  of  private  or  beneficial  enjoyment 
)r  for  other  purposes  not  strictly  for  the  improvement  and  pro- 
notion  of  public  conmierce  and  in  aid  of  navigation. 

Second, —  TTpon  the  express  condition  that  if  at  the  end  of  five 
rears  from  the  date  of  these  presents  or  at  any  time  thereafter, 
my  part  of  said  lands  hereby  granted  are  not  improved  as  follows : 

(a)  by  filling  in  the  lands  under  water  hereinabove 
described;  or 

(b)  by  building  and  maintaining  thereon  a  l>ulkhead  or 
retaining  structure  aad  filling  in  back  of  same ;  or 

(c)  by  erecting  and  maintaining  on  said  lands  upon  jwles 
or  other  supports,  a  building  or  buildings  for  temporary 
fftorage  parposes,  or  a  pier  w  piers,  of  «  swhstantial  chaiv 
wrter;  t^ogcfther  w*iUh  the  niw?e«Mtry  slips,  b«t  only  of  such 
^lYfieMioBS  as  «iay  be  iiequisi'tJe  and  necmmaj  im  the  proper 
ft'pproa^h  to  ^nd  landing  en  Mid  uplands  or  a  portion  of  the 
kfKis  hereinaboT^  Kkscribed  aad  impro^^  as  afonaaaiid ; 

<wUib1i  :akaU  be  kDXmn  as  ''  itti^rovenften^s  "),  thou  tbese  letters 
p&kmit  mgki  tkie  ^ast  «hall  become  u^ill  iC&d  void  as  to  the  part  not 
•0  jm^proved ;  4Mid  no  righ4;,  title  or  interest  im  aad  to  the  lands 
immiaJbeve  daseribed  not  so  i^aproved  shall  vast  in  the  said 
"  p«te«t«e ''  or  ^toaiite  by  virtue  of  these  presents^  and  the  People 
of  die  State  of  New  Y<yA,  may  thereupon  re^^nter  into  and  become 
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possessed  of  the  lands  hereinabove  described  or  any  part  there 
which  have  not  been  or  which  are  not  then  so  improved,  witho 
any  liability. 

Third. —  Upon  the  express  condition  that  if  the  said  "patentee 
shall  erect  and  maintain  on  said  lands  under  water,  buildings 
structures  other  than  those  necessary  for  the  temporary  stora^ 
of  goods,  wares  and  merchandise  in  transit  and  in  aid  of  navig 
tion,  or  shall  devote  said  premises  to  other  than  public  docka, 
purposes  and  the  loading  and  unloading  of  merchandise  and  pe 
sons  and  the  temporary  storage  of  merchandise,  then  these  lette 
patent  and  this  grant  shall  become  null  and  void  and  no  rigl 
title  or  interest  in  and  to  the  lands  hereinabove  described  slu 
vest  in  the  said  "  patentee  "  or  accrue  by  virtue  of  these  present 
and  the  people  of  the  State  of  New  York  may  thereupon  re-ent 
into  and  become  ^wssessed  of  the  lands  hereinabove  described,  < 
any  part  thereof,  without  any  liability. 

Fovaih. — (Same  as   **  second  ''   in  form  for  beneficial  enjo 
ment.) 


The  Corporation  Counsel  of  the  City  of  New  York  in  a  coi 
munication  dated  July  19,  1920,  requested  the  retention  of  tJ 
recapture  clause  in  letters  patent  for  grants  of  land  under  wat 
within  the  limits  of  the  City  of  New  Yoik  for  the  benefit  of  sa 
city  and  suggested  that  it  take  the  following  form: 

"Upon  the  express  condition  that  if  The  C'ity  of  Ne 
York  shall  at  any  time  hereafter  acquire  said  premises  ai 
^  improvements,'  or  a  part  or  portion  thereof,  by  condemn 
tion  or  otherwise,  the  liability  of  The  City  of  New  Yoi 
shall  be  limited  to  the  amount  paid  by  said  patentee  to  tl 
State  for  this  patent,  or  a  proportionate  part  thereof,  togetb 
with  the  expenses  necessarily  incurred  by  the  patentee  f< 
the  acquiring  of  this  patent,  which  are  hereby  fixed  at  tl 
sum  of  $350,  and  also  the  value  of  the  *  improvements '  c 
said  premises,  or  the  proportionate  part  thereof  which  ms 
be  so  acquired.  The  value  of  such  *  improvements '  if  a 
are  so  acquired,  or  such  proportionate  part  of  the  amou] 
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paid  by  said  patentee  for  this  patent  and  of  the  value  of 
such  improvements '  on  a  portion  of  such  lands  which  may 
be  so  acquired  by  The  City  of  New  York,  and  all  damages, 
if  any,  to  the  remainder  of  such  *  improvements  '  which  may 
not  be  so  acquired,  to  be  paid  by  The  City  of  New  York, 
may  be  determined  in  any  proceeding  brought  by  or  on 
behalf  of  the  City  of  New  York  for  such  acquisition." 


STATE  OF  NEW  YORK, 
Office  of  the  Attorney-General, 

Albany,  September  10,  1920. 
To  the  Commissioners  of  the  Land  Office,  Albany,  N,  Y.: 

Gentlemen. —  At  a  meeting  of  the  Commissioners  of  the  Land 
Office,  held  August  4,  1920,  the  imdersigned  committee  to  con- 
sider the  forms  of  letters-patent  granting  lands  under  navigable 
waters,  appointed  April  2,  1919,  made  its  report  in  writing, 
dated  July  17,  1920,  and  submitted  copies  of  proposed  forms  of 
letters-patent. 

Since  that  time  and  under  date  of  August  21,  1920,  the  cor- 
poration counsel  of  the  city  of  New  York  has  requested  that  the 
so-called  "  recapture  clause  "  for  the  benefit  of  the  city  of  New 
York  and  now  used,  be  retained  and  used  whenever  grante  are 
made  affecting  lands  within  the  city  of  New  York,  especially 
until  certain  pending  litigation  is  determined. 

In  compliance  with  said  requests  of  the  corporation  counsel, 
your  committee  recommends  that  such  "  recapture  clause "  be 
retained  for  the  present  and  until  further  or  other  action  of  the 
Commissioners  in  respect  thereto,  said  clause  to  read  as  follows: 

"  This  grant  is  made  and  accepted  upon  the  express  cove- 
nant, terms  and  conditions  that  the  City  of  New  York  may 
at  any  time  hereafter  acquire  the  interest  in  the  premises 
herein  described,  which  the  patentee  may  have  acquired 
under  or  by  virtue  of  this  patent,  upon  paying  to  the  patentee, 
his  heirs,  successors  or  assigns  the  amount  paid  by  snid 
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patentee  to  tlie  State  for  the  said  interest  in  said  premis( 
together  with  the  expenses  necessarily  incurred  by  t 
patentee  for  the  acquiring  of  -such  patent,  which  are  here 
fixed  at  the  sum  of  $350,  and  also  the  value  of  the  iHq>ro^ 
menifi  on  said  premises ;  or  may  acquire  the  interest  acquir 
under  this  patent  to  a  part  or  a  portion  of  said  premises  up 
paying  to  the  patentee,  his  heirs,  successors  or  assigns  t 
proportionate  share  of  the  amount  paid  by  such  patentee 
the  State  for  such  interest  in  part  or  portion  and  a  propc 
tionate  part  of  the  said  expenses  together  with  the  value 
the  improvements  on  the  portion  there<rf  acquired  at  the  tii 
The  City  of  New  York  shall  acquire  title  to  such  intere 
and  also  ail  damages,  if  any  there  be,  to  the  improvemei 
upon  such  part  of  the  premises  herein  described  not  i 
quired  by  The  City  of  New  York  as  shall  be  occasioned 
the  division  of  the  herein  described  premises.  And  that  t 
pate&tee,  hie  heirs,  executors,  administrators,  successors 
assigns  shall  not  demand,  claim  or  be  entitled  to  receive  m 
further,  other  or  greater  compensation  for  any  intxrrest  i 
may  have  asoquired  under  or  by  virtue  of  tkk  pa^seat  in  or 
^d  pvemises  or  in  or  to  the^art  or  paroel  th^eof  sotttk 
by  The  Citj-  of  New  York." 

Your  committee  also  recommwids  that  the  following  be  add 
'to  the  form  of  patent  for  the  purpose  of  beneficial  enjoyment 
iftie  end  of  paragraph  *'  First "  and  to  the  form  of  patent  to  pi 
•mote   tlie  commerce  of   thi*s   State   at   the   end   of  paragra; 
•^Second": 

Until  such  "  improvements  "  are  made  and  tmless  such  *'  t 
provements  "  restrict  or  prevent  publrc  navigation  upon  the  wat( 
over  said  lands,  the  public  shall  have  and  may  enjoy  the  rig 
of  navigation  upon  the  waters  oTer  'said  lands. 
Dated,  September  W,  1^20. 

Respectfully  submitted, 

mANK  M.  WILLIAMS, 

Siate  Binffimer  o/pA  Btwrnyor. 
GHAELES  D.  NEWTON, 

AttoTrmy-€^mmrdl. 
FRAN€IS  M.  HUGHO, 

Secretary  of  State. 
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STATK  OF  NEW  YORK, 

Office  of  the  Attorney-General, 

AiAAJBTY^  S^piember  21,  l*aO. 

Before  the  Commissioners  of  the  Land  Office 
the  Matter  of  the  Potitioa  of  Jennie  O'Brien  for  the  release 
to  her  of  the  State's  interest  in  certain  lands  in  the  Town  of 
Camden,  Oneida  County,  being  part  of  lots  37  and  38,  in 
Township  7,  Scriba's  Patent,  alleged  to  have  escheated  to  the 
State  upon  the  death  of  her  husband,  Timothy  O^Brien, 
without  heirs. 

>  tie  C^mvi^wfiioners  of  the  Land  Office: 

GEsiTLBaEEif . —  The  verified  petition  herein  a&d  eorroboratiYe 
Bdavits  and  abstract  of  title  show  that  Timothy  O'Brien  by  deed 
tted  Septenaber  20,  1887,  purchased  from  Theresa  Woodruff; 
I  June  22,  1889,  purchased  from  Augustus  G.  Wood  and  wife; 
id  on  February  25,  1889,  purchased  from  Giles  Smith  and 
ife,  certain  parcels  of  land  being  parts  of  lots  37  and  38  in 
ownship  No.  7,  Scriba's  Patent,  in  the  town  of  Camden,  Oneida 
lunty,  containing  in  all  alx)ut  26^^  acres;  that  said  Timothy 
'Brien,  a  United  States  citizen,  died  seized  thereof  on  February 
1919,  leaving  the  petitioner,  his  wife,  and  no  heirs  at  law; 
lat  the  said  premises  were  purchased  by  said  Timothy  O'Brien 
KT  tjae  aggre^te  siuxl  of  seven  hundred  fifty  dollars  ($750)  aoMl 
re  situate  abcot  one  mile  f roan  the  village  of  Camden,  Oneida 
)unty,  X-  Y.,  and  has  upon  it  a  small  old  house  and  barn  which 
as  occupied  by  the  deceased  at  the  time  of  his  death  and  is  now 
scupied  by  the  petitioner  as  her  home  and  that  the  same  is  worth 
t  the  present  time  from  five  to  seven  hundred  dollars  ($500- 
700)  and  is  assessed  upon  the  assessment-roll  of  the  town  of  Cam- 
en  at  the  valuation  of  four  hundred  and  fifty  dollars  ($450).; 
lat  the  petitioner  was  duly  appointed  administratrix  of  the 
itate  of  ber  deceased  husband  by  the  surrogate  of  Oneida  county 
a  February  1^,  1919,  and  that  the  net  personal  estate  of  sijR 
undxed  seventy-six  dollars  and  nineteen  cents  ($676,11))  of  said, 
ecedent  over  debts,  funeral  expenses  and  expenses  of  adminia- 
ration  has  beai  turned  over  to  the  petitioner ;.  that  petitioner  ha9 
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no  other  iiieaus  of  her  own ;  is  over  sixty  years  of  age  and  unable 
to  do  hard  manual  labor,  but  if  allowed  to  retain  possession  of 
the  premises  by  the  aid  of  one  or  two  cows  and  hens,  which  she 
can  keep  on  the  premises,  and  by  strict  economy  she  would  be 
able  to  maintain  herself  without  becoming  a  public  charge;  that 
petitioner  married  said  Timothy  O'Brien  nearly  forty  years  ago 
and  the  property  left  by  said  decedent  is  the  result  of  united 
efforts,  labor  and  savings  of  both  decedent  and  the  petitioner. 

The  lands  so  escheated  are  fully  described  in  the  petition  and 
abstract  of  title.  Notice  of  the  application  was  duly  published 
in  an  Oneida  county  newspaper. 

It  is  my  opinion  that  if  the  Commissioners  of  the  Land  Office 
see  fit  to  grant  the  prayer  of  this  petition  the  grant  should  be 
made  without  consideration  in  accordance  with  the  statutes. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Office  of  the  Attorney-Gbneeal, 

Albany,  October  13,  1920. 

Before  the  Standing  Committee  on  the  Ueabinu  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office 

In  the  Matter  of  the  Application  of  Martin  J.  Kane's  Hotel 
and  Grove,  Inc.,  for  a  grant  of  land  under  water  in  West- 
chester Creek  in  the  Borough  and  County  of  Bronx,  New  York 
City. 

To  the  (Commissioners  of  the  Land  Office: 

Gentlemen. —  The  application  shows  that  the  land  now  applied 
for  was  granted  on  December  4,  1908,  to  Margaret  D.  Kane,  con- 
ditioned upon  her  making  improvements  within  five  years  there- 
after, and  that  on  December  20,  1913,  an  extension  of  time  to 
make  such  improvements  to  December  4,  1916,  was  duly  made. 
Thereafter  the  grant  lapsed  and  the  greater  part  of  the  land  under 
water  now  applied  for  remains  unimproved. 
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A  remonstrance  to  this  application  was  filed  by  the  corporation 
unsel  of  the  city  of  New  York  wherein  the  city  claims  title  to 
e  lands  under  water  applied  for  and  all  lands  under  water  in 
estchester  creek  as  successor  in  interest  to  the  former  town  of 
estchester  by  virtue  of  three  colonial  patents  to  said  town, 
ted  respectively  February  15,  1667,  January  6, 1686,  and  April 
1,  1696,  and  upon  the  further  ground  that  on  December  27, 
18,  an  action  brought  by  Alida  A.  Bliss  and  others  against 
jGrand  L.  Benedict  impleaded  with  the  city  of  New  York  as 
fendants,  was  tried  before  Mr.  Justice  Finch  at  a  Special 
5rm  of  the  Supreme  Court  in  Bronx  county,  in  which  action  the 
estion  of  the  title  to  the  lands  under  water  in  Westchester  creek 
IS  litigated  and  submitted  to  the  court. 

A  hearing  was  held  before  your  Committee  on  October  6,  1920, 
tended  by  counsel  for  the  applicant  and  by  an  assistant  cor- 
ration  counsel  of  the  city  of  New  York.  There  was  submitted 
your  Committee  on  such  hearing  a  copy  of  the  opinion  of  Mr. 
istice  Finch  in  the  case  of  Bliss  against  Benedict  et  al.,  in  whicli 
B  court  held  that  the  lands  in  question  in  that  action,  being 
ids  adjacent  to  the  lands  now  applied  for  but  further  northerly 
d  nearer  Westchester  creek,  are  not  included  in  the  colonial 
ants  to  the  town  of  Westchester.  The  corporation  counsel  states 
at  the  city  has  appealed  from  the  said  determination. 
But,  nevertheless,  as  the  predecessor  in  title  to  the  adjacent 
ads  of  the  present  applicant,  to  wit,  Margaret  Kane,  did  under 
id  former  patents  have  an  interest  in  the  lands  under  water  now 
plied  for  and  the  applicant  now  desires  to  improve  said  prem- 
s  by  filling  in  the  same  and  constructing  streets  and  highways 
5reon  and  putting  up  buildings,  your  Committee  recommends 
B  overruling  of  the  remonstrance  of  the  city  of  New  York  and 
[commends  that  the  grant  be  made  to  the  applicant  after  an 
praisal  of  the  value  of  the  lands  applied  for. 
Respectfully  submitted, 

CHARLES  D.  NEWTON, 

Attorney-General. 

ja:mes  l.  wells. 

State  Treasurer, 
FRANK  if.  WILLIAMS, 

i^fafe  Enainepr  and  Sitreviior, 
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STATE  Off  NEW  YO«K, 
Office  of  the  Attobij^ey-General, 

As4SAJQ(Y^  October  14,  19@0. 

BEFORE  TKE  S^AINDINO  COMMITTEB  ON  THE  HEARING  OF  RbMOIS 
STRANCBS   OF  THE   COMMISSIONERS   OF  THE  LaND   OfPICE; 

In  the  Matter  of  the  Applicatiorii  of  Thej  Lackawanna  Stee] 
Company  for  an  extension  of  time  within  which  to  comply  witl 
conditions  contained  in  a  grant  of  land  under  water  of  Lak< 
Erie  in  tho  Town  of  Hamburg,  Erie  County. 

To  the  Commissioneirs  of  the  Ixmd  Office: 

Gentlemen. —  This  is  an  application  for  a  renewal  of  a  wate: 
grant  made  to  the  Lackawanna  Steel  Company.  The  grant  wa 
originally  made  on  May  1,  tOOl.  The  time  to  comply  with  con 
ditions  has  been  extended  from  time  to  time  but  expired  on  Feb 
niary  14,  1920.  This  application,  however,  was  made  prior  t( 
that  date. 

A  remonstrance  was  filed  on  behalf  of  the  town  of  Hambur| 
upon  the  ground  that  Lake  avenue  or  Lakeview  avenue,  crossinj 
the  uplands  of  the  applicant,  is  a  public  highway  extending  tt 
the  present  shore  line  of  Lake  Erie  and  is  constantly  used  b^ 
many  residents  of  the  town  as  an  approach  to  the  shore  of  th( 
lake  for  boating,  bathing  and  amusement  purposes,  for  fishinj 
through  the  ice  and  gathering  ice,  and  that  the  same  is  the  onh 
outlet  from  said  town  to  the  lake  that  is  available. 

Hearings  were  had  before  your  Committee  on  May  12  aA( 
July  7,  1920.  Since  said  hearings  it  has  been  stipulated  by  th< 
attorneys  for  the  applicant  and  for  the  remonstrants  that  th< 
said  remonstrance  shall  be  withdrawn  and  that  if  letters  paten 
upon  this  application  shall  be  granted  to  the  applicant  the  sam( 
shall  be  made  containing  the  following  reservation: 

"These  letters  pateat  are  issued,  however,  subject  to  sucl 
right,,  title  and  interest  as  the  Town  of  Hamburg  has  ii 
lands  under  water  in  front  of  Lake  View  Avenue  within  th< 
bounds  of  said  street  or  avenue  where  the  same  meets  th( 
waters  of  Lake  Erie  and  subject  to  the  right  of  the  publi( 
to  ingress  and  egress  to  and  from  the  waters  of  Lake  Eri( 
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within  the  bounds  of  said  street  exteaded  *nd  subject  tjo  such 
right,  title  and  interest  in  tuiy  pifoject^d  streets  if  any;  All 
6ueh  rights  are  excepted  from  tikis  grtftt  and  lemrved  to  the 
&im^  tcft  tke  ti«ae£(t  of  the  said  T<Mm. 

^'  Said  Lackatraiiiia  Steel  OompBAy,  by  the  aeeeptanoe  of 
this  grafit>  sbali  Mt  be  deemed  to  admit  the  existetice  of  any 
or  either  of  sai-d  streets  or  highways,.* 

Tour  <^oinmittee,  therefore,  recoamicnds  that  this  matter  trow 
take  tlie  usual  course  of  uncontested  applications  and  that  the 
jrant  be  made  to  the  applicant  containing  the  resertation  agreed 
upon  as  above  quoted,  and  upon  such  terms  tind  tonditioirs  as  to 
the  Land  Board  shall  seem  prop^. 

Respectfully  submitted, 

CHARLES  D.  NEWT0:N', 

Attomey-GeTteral. 
JAMES  L.  WELLS, 

Stdte  Treasurer, 
PEANK  H.  WILLIAMS, 

State  tlnglneer  and  Surevyor, 


STATE  OF  NEW  YORK, 
Office  of  the  AxTORNEY-GEis^RAL, 

Albany,  October  14,  1020. 

BkFOBE    THE    OOMMISSIONEBS    OF    THE   LaND    OfFICE 

In  the  Matter  of  the  Application  of  Matilda  Smith  for  a  release 
of  a  lot  of  land  in  the  Borough  of  Brooklyn,  New  York  City, 
which  escheated  to  the  State  upon  the  death  of  her  husband, 
Charles  Henry  Smith  ilitestate  leaving  no  heirs  at  law. 

Te  ike  Commissioners  ^f  the  Lsmd  Ofice  : 

Gentlemen. —  The  petition  heredn  aJttd  corroborative  affidjavits 
show  that  Charles  Henry  Smith  on  September  0,  1890,  purchased 
lot  464  on  block  12  shown  on  map  of  730  lots  at  Bath  Junction 
in  the  Town  of  New  Utrecht,  Kinj^s  county.  New  York,  surveyed 
August,  1885  by  S'amuel  H.  McElroy,  Civil  Engineer  and  City 
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Surveyor,  said  lot  bein^  situate  on  the  north  side  of  Sixti 
street  west  of  Twelfth  avenue,  being  20  feet  front  and  rear 
100  feet  and  2  inches  in  depth ;  that  at  that  time  Charles  Hei 
Smith  was  married  to  Matilda  Smith,  the  petitioner ;  that  he  d 
on  July  23,  1905,  a  resident  of  Kings  county;  he  died  intest 
and  left  no  heirs  at  law.  This  was  the  only  real  estate  of  wh 
he  died  seized  and  his  personal  property  was  merely  of  nomi 
value.  Said  lot  was  assessed  by  the  City  of  New  York  for 
year  1919  for  one  thousand  dollars  ($1,000)  and  the  same 
unimproved. 

Letters  of  administration  upon  the  estate  of  Charles  Hei 
Smith  were  issued  to  the  petitioner  on  April  27,  1920.    It  won 
therefore,  appear  that  said  property  escheated  to  the  State  subj 
to  the  dower  right  of  the  petitioner,  his  widow,  who  has  paid 
taxes  upon  said  property  from  the  death  of  her  husband  to 
present  time. 

This  application  is  made  in  accordance  with  the  rules  '< 
regulations  of  your  Honorable  Board  and,  if  you  determine  t 
a  grant  shall  l>e  made  to  the  petitioner,  the  same  should  be  mi 
without  consideration  as  directed  by  the  Public  Lands  Law. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 


STATE  OF  NEW  YORK, 
Office  of  the  Attorney-General, 

Albany,  Novewher  16,  192,0 
Before  the  Commissioners  of  the  Land  Office. 
In  the  Matter  of  the  Application  of  Adeline  M.  Munnich 
the  advertisement  and  sale  of  Lot  726  of  the  Woolley  Tract 
the  former  Town  of  New  Utrecht,  Kings  County,  title  to  wl 
was  acquired  by  the  State  from  the  1895  Tax  Sale  for  unp 
Taxes  of  1890  to  1892  inclusive. 

To  the  C ommissimiers  of  the  Land  Office: 

Gentlemen. —  Referring  to  my  previous  report  in  this  mal 
of  January  28,  1920,  to  your  Honorable  Board,  and  to  the  act 
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of  your  Honorable  Board  at  a  meeting  held  February  18,  1920, 
Land  Board  Minutes,  Page  73,  re-referring  the  matter  to  me 
for  report  on  the  equities  of  the  applicant,  I  would  hereby  further 
report  that  proof  has  been  made  to  my  satisfaction  that  the  lands 
in  question  were  in  the  actual  possession  of  one  Fred  !Meyer,  a 
tenant  of  John  Meyer,  on  the  day  of  expiration  of  the  period  of 
redemption  from  the  Tax  Sale  of  1895  to  the  State,  it  appearing 
from  the  Comptroller's  records  that  no  notice  pursuant  to  the 
Tax  Law  was  ever  served  upon  such  occupant,  and  it  having  been 
held  in  the  case  of  People  v.  LaDew  189  N.  Y.  355,  and  Ostrander 
V.  Reiss  206  N.  Y.  488,  that  the  record  of  the  Comptroller's  deed 
to  the  State  under  such  circumstances  was  invalid,  and  it  appear- 
ing from  the  State  Comptroller's  report  herein  that  the  cost  to 
the  State  amounted  with  interest  to  May  1,  1919,  to  twenty  dollars 
and  thirty-two  cents  ($20.32),  I  would,  therefore,  recommend 
that  such  interest  in  said  lands  as  the  State  may  have  be  sold  by 
the  State  Engineer  and  Surveyor  at  public  auction  at  not  less 
than  fifty  dollars  ($50)  that  being  the  amount  of  applicant's  oflfer 
and  that  a  quit-claim  patent  issue  to  purchaser. 

Respectfully  submitted, 

CHARLES  D.  NEWTON, 

A  ttomey-General. 


STATE  OF  NEW  YORK, 
Office  of  the  Attobhiey-Gbiterai., 

Albany,  November  27,  1920. 
To  the  Conrndssumers  of  the  Land  Office: 

Gentlemen. —  I  am  advised  that  one  Catalina  Gregoire 
recently  died  a  resident  of  Westchester  County,  intestate  and 
without  known  heirs.  At  the  time  of  her  death  she  was  seized  of 
a  parcel  of  real  estate  situate  on  Stuart  avenue,  in  the  village  of 
Mamaroneck,  N.  Y.  This  property  is  at  the  present  time  occupied 
by  a  tenant  who  had  a  lease  with  the  decedent  which  does  not 
terminate  until  May  1,  1923.    The  rental  is  $55  a  month.    There 
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is  also  n  tnortgagie  tm  tli^  property,  the  e5ract  amouat  of  wi 
at  tbis  time  is  not  known. 

Penditip  t]m  settfem^nt  of  this  det^edenfs  estate  I  ^o 
tuggrest  ttBt  I  be  mtthorizjed  to  <?ol!«ct  th«  rentals  and  make  i 
iwwssary  reptiir^  and  tfatit  fnrtlieT,  I  be  given  aiitliority  to  ] 
from  the  pmteee^ls  of  the  rent  ^vhieh  may  be  thte  or  become  dtre 
mtereet  on  said  mortgage  as  it  accraes,  in  order  to  aroid  a  f< 
cioenre  artion  *nt  this  time. 

Very  truly  yours, 

CHARLES  D.  ^^EWTON, 

A  Uomey-Oenerai 
By  AxEX  T.  SEiiKiEK,  Deputy  Att&mey-GenerdL 


STATE  OF  NEW  YORK, 
Offk:£  0¥  thx  Atvokney-^Gsxtebai^ 

Albaky,  November  30,  l'92tl 

HeFOJLK  the  CoMMISSIOSTiilS  OF  THE  LaIO)  OfFICE. 

la  tke  Matter  of  the  Application  of  Mary  V.  Sheridan  for 
Advertisement  and  Sale  of  a  Portion  of  the  Old  Albany  P 
Road  Situate  on  the  West  Side  of  Broadway  and  Mosholu  ^ 
nue,  in  the  Boroogh  of  the  Brems,  New  Y^rk  City. 

To  the  CommUdoners  of  the  Land  Offi^ce: 

Gentlemen- —  The    above   entitled   matter   having   been 
Inferred  to  nie  on  May  7,  1920,  for  a  report  as  to  whether  or 
the  applirant  has  easewients  m  the  laaid  applied  <or  by  \ke^. 
have  tho  honor  to  report  thereon  as  follows : 

That  after  ^  tJiorougk  examination  of  tftve  fac^s  <md  the  la 
mil  s<i^3iie<R  tlu^t  tJ^e  a^^lica&t,  a«  the  abutting  owner  of 
fronting  on  MosUoim  Avemue  and  Broadway,  wliiok  lote  origia 
ftlsD  fronticd  on  the  'dd  Albany  Post  Soad,  has  tB  causeai 
of  la^it,  air  and  aoeess  owr  so  much  of  the  lands  fomoBrly  in 
oid  VoBH  llmd  lying  between  the  west  lines  of  Rroaidway 
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oeholu  Avenue  to  the  West  lixhe  of  the  old  Albany  Po»t  Eoftd 
ing  in  front  of  and  contiguous  to  othw  lots  ori^iiully  fiCAtii^ 
L  the  Albany  Post  Bead  and  I  would,  therefore,  recommend  that 
e  right,  title  and  interest  in  the  State  in  that  part  of  the  old 
ibany  Post  Eoad  so  abandoned  be  directed  to  be  advertised  and 
Id  at  public  auction  by  the  State  Engineer  and  Surveyor  as 
lappropriated  State  lands  at  not  less  than  the  appraised  value 
ereof  by  the  official  appraisers  of  this  Board,  dated  April  26, 
120,  which  appraisement  was  for  1028.97  square  feet  on  Broad- 
ay  at  $336.96  and  for  597.15  square  feet  on  Mosholu  Avenue 
$127.24,  a  total  of  $464.20,  with  additional  cost  of  advertising 
kd  all  other  expenses  of  sale,  the  said  sale  to  be  subject  to  ^ 
Tpetual  easement  for  light,  air  and  access  in  favor  of  the  abut- 
ag  owners;  the  terms  of  sale  to  require 'the  purchaser  to  pay 
e  full  purchase  price  in  cash  at  the  time  of  sale;  notice  of  sale 
be  published  in  a  newspaper  in  the  County  of  Bronx  to  be  desig- 
ited  by  your  Honorable  Board  and  the  purchaser  to  receive  a 
lit-claim  patent  upon  production  of  the  treasurer's  receipt  in 
lU  of  payment  and  the  certificates  of  sale  of  the  State  Engineer 
id  Surveyor  for  such  lands. 

Respectfully  suboutted, 

CHARLES  D.  NEWTOIn", 

Attomey-OeneraL 


STATE  OF  NEW  YORK, 

Statb  Engiwieee  and  Surveyor, 

AxBAHY,  November  30,  1930. 

0  the  Honorable  The  Commissioners  of  tlie  Land  Office,  Albany, 

N.  Y.: 

Gbntlbmen. —  Your  committee  appointed   to  consider  new 

onaa  of  letter»-patent  and  rules  and  regulations  governing  appli- 

itkas  for  granta  of  land  under  water,  herewith  auhmita  a  new 

^rm  of  letlma-patent  for  beneficial  enjoyufioit  and  purpoaee  of 
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coimnerce,  together  with  the  necessary  rules  and  regulations,  ai 
recommend  the  adoption  of  same. 

Respectfully, 

FRA:NK    M.    WILLIAMS, 

State  Engineer, 
CHARLES  D.  NEWTON, 

A  ttomey-General, 
FRANCIS  M.  HUGO, 

Secretary  of  State. 


RULES  AND  REGULATIONS  OF  THE  OOMMI 
SIGNERS  OF  THE  LAND  OFFICE  GOVERNIN 
APPLICATIONS  TOR  GRANTS  OF  LANDS  UNDE 
WATER 

(Adopted  by  resolution ,  19 .... ) 

1.  Anyone  intending  to  apply  for  a  grant  of  lands  under  wat 
should  give  notice  of  such  intention  to  the  State  Engineer  ai 
Surveyor,  using  blank  "  Form  A  "  hereunto  annexed,  stating  ful 
and  in  detail  contemplated  improvements  and  estimated  cost  < 
same,  and  shall  therein  limit  the  lands  to  be  surveyed  and  applie 
for  to  such  an  area  aa  is  absolutely  necessary  for  the  purpose  ( 
making  the  contemplated  improvements. 

A  certified  check  for  one  hundred  and  fifty  dollars  ($15C 
made  payable  to  the  State  Engineer  and  Surveyor  must  accor 
pany  the  notice  of  intention  to  insure  payment  of  the  actual  co 
of  making  survey,  maps  and  descriptions.  Any  additional  co 
must  be  paid  by  said  applicant  before  delivery  of  the  map 
(Only  the  actual  cost  of  the  survey,  maps  and  descriptions  wi 
be  charged.  A  refund  will  be  made  if  the  cost  is  less  than  tl 
amount  advanced.) 

Certified  copies  of  title  deeds  must  be  filed  as  specified  in  sa 
form  of  notice. 

2.  The  notice  must  state  whether  a  grant  for  the  purposes  - 
commerce  or  beneficial  enjoyment  is  to  be  applied  for.  In  evei 
case  when  an  application  for  a  grant  is  filed  with  the  Commi 
sioners,  the  State  Engineer  shall  transmit  said  notice  with  cof)i 
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'  all  title  deeds  submitted  to  him  to  the  Commissioners  of  the 
and  OflSce. 

3.  The  State  Engineer  and  Surveyor  shall  prepare  two  maps 
xm  tracing  cloth  which  shall  be  marked,  pespeetively,  "A"  and 
B/'  and  which  shall  show  the  lands  under  water  applied  for 
id  also  the  adjacent  lands  owned  by  the  applicant  The  scale 
■  map  "A^^  shall  be  50  feet  to  an  inch  and  the  scale  of  map  "  B  ^' 
K)  feet  to  an  inch.  Said  maps  shall  be  of  a  standard  size,  24  by 
5  inches.  The  working  space  on  the  tracing  shall  be  22  by  33 
ches,  except  that  sufficient  space  shall  be  reserved  in  the  lower 
ght-hand  comer  for  the  title,  description  of  lands  applied  for 
id  signature  of  approval. 

Map  "A"  must  also  show  the  adjoining  lands  on  each  side, 
id  all  adjacent  docks,  bulkheads  or  other  improvements;  also 
le  boundaries  of  all  previous  water  grants  within  the  limits  of 
le  map,  and  the  course  and  distances  of  the  boundaries  of  the 
nds  applied  for,  and  the  depth  of  the  soundings  once  in  fifty 
et  on  the  whole  earterior  water  lines. 

Map  '^  B  "  must  show  the  general  course  of  the  shore  a  dis- 
nee  of  one  mile  in  each  direction  from  the  lands  applied  for, 
well  as  the  particular  course  at  the  point  where  the  lands  are 
)plied  for,  and  if  the  water  be  a  river  or  narrow  body  of  water, 
e  width  of  such  water  or  river  together  with  an  outline  of  each 
ore,  to  extend  one  mile  upon  both  sides  thereof  above  and  below 
e  lands  applied  for,  providing  the  body  of  water  is  less  than 
ro  miles  wida 

4.  "  Notice  of  application  "  must  be  as  in  "  Form  B  "  hereunto 
mexed.  All  affidavits  must  be  made  upon  the  blanks  hereunto 
mexed.  The  requirements  as  herein  provided  must  be  strictly 
©erved. 

6.  The  following  affidavits,  maps  and  papers  are  to  be  filed 
ith  the  Commissioners: 

(a)  An  affidavit  showing  publication  of  the  notice  of  applica- 
)n  at  least  once  a  week  for  six  weeks,  successively,  in  a  news- 
iper  printed  in  the  county  or  counties  in  which  the  lands  applied 
r  are  situated,  the  first  publication  of  such  notice  to  be  at  least 
rty-two  days  before  the  date  of  application.  See  "Form  C." 
(Attention  is  called  to  the  fact  that  certain  lands  under  the 


r 
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waterit  of  tlie  £asl  Blv&ty  Mow  low  water  mark^  adjoimsig  t 
counties  of  Kings  and  Queens,  are  within  the  county  aC  3f< 
YcorL  See  aoetkm  2  of  tbe  Mofttgosieiry  Charter  of  1730  a 
seetion  1,  chapter  410,  Laws  of  18&2,  beUg  tbe  Coi»olidat 
Laws  qI  tb9  City  of  New  York,  which  providee  that  the  coui 
of  New  York  ahaU  e:Kteftd  to  soolA  along  low  water  laaik  of  Lo 
Island  Sound  from  College  Point  a<»*06a  Fluahii^  Bay  to  8i 
ford's  Point  and  thence  along  the  Long  Island  shore  at  low  wai 
mark  to  the  sonth  side  of  Ked  Hook.) 

(h)  An  affidavit  showing  that  a  printed  copy  of  said  noti 
of  application  wieia  pcusted  npon  the  door  of  the  ccwrthouae  of  t 
county  or  counties  in  which  the  land  applied  foor  aVfi  ai^LAt< 
at  least  forty-two   days  before   the   date  of   application.      S 

(o)  An  affidavit  showing  that  a  printed  oopy  of  said  noti 
of  applieatioD  was  served  at  kaat  thirty  days  before  d»e  date 
application  upon  the  owners  whose  names  shall  be  aaeertaiii 
as  prescribed  in  "  Form  E,"  of  the  lands  on  tiae  waterfront  adjoi 
ing  on  each  side  the  lands  of  the  applicant  adjaeent  to  the  Ian 
applied  for  and  deaeribed  in  said  notice  of  applieation.  Ss 
iKitice  shall  be  served  on  such  owner  personally,  if  service  oaa 
made  within  this  State.  If  the  applicant  shall  nei  be  aUe 
cause  said  notice  to  be  served  personally  within  this  State  af I 
making  diligent  efforts  so  to  do>  he  may  cause  the  same  to 
served  npon  the  occupants  of  said  adjoining  lands,  or  if  the 
be  no  occupant  thereon,  by  posting  printed  copies  of  aaid  noti 
in  three  public  places  in  the  town  or  ward  wherein  said  adjoini 
lands  are  situated.     See  ^*  Fonaa  E." 

(d)  An  affidavit  of  the  applicant  that  he  intends  forihwi 
to  appropriate  the  lands  applied  for  to  the  purposes  of  coianjei 
and  to  use  such  lands  to  promote  the  oojnmeroe  of  this  State 
erecting  and  maintaining  thereon  a  public  dock  or  docks,  or  ti 
said  lands  are  necessary  and  proper  for  the  purposes  of  1 
beneficial  enjoyment  of  the  same,  and  that  he  intends  in  go 
faith  to  fill  in  said  lands  and/or  to  erect  and  maintain  upon  sa 
lands  certain  permanent  structures,  docks  or  buildings,  said  cc 
tcmplatcd  improvements  to  be  fully  described  and  in  detail.  S 
"  Form  Fa''  and  "  Form  Fb." 
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The  said  affidavit  of  the  applicant  shall  also  state  the  assessed 
value  of  the  lauds  owned  hy  applicant  adjacent  to  the  lands 
applied  for,  on  the  next  preceding  assessment  roll  of  the  city 
or  town  in  which  said  adjacent  lands  are  situated,  and  shall  also 
state  the  area  of  said  adjacent  lands. 

(e)  When  the  lands  applied  for  are  situated  within  the  cor- 
porate limits  of  any  city  or  incorporated  village,  an  affidavit  of 
the  personal  service  of  a  copy  of  the  printed  notice  upon  the 
mayor  or  clerk  of  the  conmion  council  of  the  city  or  upon  the 
president  or  clerk  of  the  village,  or  if  the  lands  applied  for  are 
not  within  the  limits  of  any  city  or  incorporated  village,  an  affi- 
davit of  personal  service  of  a  copy  of  tlie  printed  notice  upon  the 
supervisor  or  town  clerk  of  the  town  in  whioh  said  lands  are  situ- 
ated. (Such  service  is  to  be  made  at  least  thirty  days  previous 
to  the  making  of  such  application.)     See  "  Form  6." 

(f)  A  seiarch  or  an  abstract  of  title  of  the  adjacent  lands  of 
the  applicant  covering  a  period  of  at  least  thirty  years  prior  to 
the  time  of  application,  or  in  case  of  no  record  title,  proof  by 
affidavit  or  affidavits  of  adverse  possession  of  twenty  years  or  more 
next  preceding  the  time  of  application,  with  claim  of  ownership 
by  the  applicant  himself  and  by  those  under  whom  he  claims. 
The  affidavits  of  possession  must  state  the  facts  of  ownership  and 
use,  whdch  are  alleged  to  constitute  claim  of  title  by  adverse  pos- 
session.    See  "Form  H." 

(g)  Maps  "A"  and  "B"  herein  described, 
(h)  In  all  applications  for  grants  of  land  under  water  in  The 

City  of  New  York,  an  affidavit  of  service  of  said  notice  of  appli- 
cation and  maps  upon  the  Corporation  Counsel  of  The  City  of 
New  York,  see  "  Form  I,"  and  also  an  affidavit  of  service  on 
said  notice  of  application  and  maps  upon  the  Department  of 
Docks  of  The  City  of  New  York,  see  "  Form  J.'' 

(i)  In  applications  made  by  The  City  of  New  York  pursuant  t : 

to  the  provisions  of  section  86  of  chapter  466,  Laws  of  IjOOl 
(Charter  of  The  City  of  New  York),  the  city  shall  file  with  the 
Commissioners  satisfactory  proof  of  who  are  riparian  proprietors 
and  of  eervioe  of  notice  of  such  applications  upon  such  riparian 
proprietors,  giving  the  names  and  addres.<^es  of  the  persons  so 
served. 
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6.  Blanks  must  be  fastened  together  in  their  alphabetical  order, 
as  per  letter  in  lower  right-hand  corner,  and  the  set  properly 
endorsed. 

7.  AH  searches,  abstracts  of  title,  title  papers  and  affidavits 
of  adverse  possession  filed  with  the  Commissioners,  shall  be 
referred  to  the  Attorney-General  for  examination  of  title.  The 
Attorney-General  shall  canse  an  examination  of  the  title  of  the 
adjacent  lands  of  the  applicant  to  be  made  and  shall  report  to  said 
Commissioners  whether  in  his  opinion  the  applicant  is  the  owner 
of  such  adjacent  lands. 

8.  All  applications  for  grants  of  lands  under  water  shall  be 
referred  for  appraisal  to  one  or  more  of  the  official  appraisers 
of  the  Commissioners,  and  letters-patent  shall  issue  only  on 
payment  of  the  value  so  reported,  or  such  sum  as  the  Coimnis- 
sioners  shall,  under  all  the  circumstances,  deem  reasonable. 
Such  payment  shall  be  made  within  three  months  from  the  date 
of  the  resolution  granting  the  application. 

9.  The  minimum  sum  to  be  dharged  the  patentee  in  each  caae 
of  a  grant  of  lands  under  water  is  fixed  at  fifty  dollars  ($50). 

For  every  patent  five  dollars  for  each  parcel  included  therein 
»hall  be  charged. 

10.  There  shall  be  a  special  conmiittee  of  the  Commissioners 
for  the  purpose  of  hearing  contested  applications  for  grants  of 
land's  under  water.  This  committee  shall  be  known  as  ''The 
Standing  Committee  on  the  Hearing  of  Remonstrances"  and 
shall  consist  of  the  Attorney-General,  State  Treasurer  and  State 
Engineer  and  Surveyor,  which  shall  adopt  rules  of  practice. 

The  Secretary  of  the  Commissiionei*s  shall  furnish  to  all  per- 
sons who  have  filed  remonstrances  as  provided  for  by  the  notice 
of  application  copies  of  the  Rules  of  Practice  of  such  standing 
committee  as  to  the  hearing  of  said  remonstrances.  The  Secre- 
tray  shall  also  give  notice  to  the  applicant  of  all  remonstrances 
filed  and  shall  furnish  said  applicant  with  a  copy  of  said  Rules 
of  Practice. 

11.  The  Secretary  of  the  Commissioners  shall  give  notice  to 
the  applicant  and  to  all  persons  who  may  apply  to  him  therefor 
as  to  when  and  where  the  Commissioners  will  meet  to  consider 
said  application. 

Digitized  by  VjOOQIC 


Opinions  to  Commissioners  of  Land  Office         855 

12.  All  letters-patent  shall  confonn  to  the  blank  forms  here- 
unto annexecL    See  "  Form  K ''  and  "  Form  L/' 

13.  The  rules  relating  to  extensions  of  time  within  whidi  to 
comply  with  the  conditions  contained  in  letters-patent  and  blank 
forme  of  application  for  such  extensions  shall  be  furnished  by 
the  Secretary  of  the  Commissioners  upon  application.  (See  last 
sentence  of  section  14,  Public  Lands  Law.) 

14.  All  communications  should  be  addressed  to  the  "  Commis- 
sioners of  the  Land  OiRce,  office  of  the  Secretary  of  State, 
Albany,  N.  Y." 

[FOBM  A] 

Slate  Engineer  and  Surveyor,  Albany,  N,  Y.: 

Sir. —  You  are  hereby  notified  that  it  is  the  intention  of  the 
undersigned  to  apply  to  the  Commissioners  of  the  Land  Office 

for  a  grant  of  certain  lands  under  water  located  in  the 

of ,  county  of ,  for  the  pur- 
poses of*(?^"r**    , 

^/v»«»   xjj.      ^beneficuU  enjoyment. 

The  undersigned  intends  to  make  the  following  improvements 
upon  said  lands :     

The  estimated  cost  of  making  the  improvements  are  $ , 

as  follows : 

The  said  lands  under  water  to  be  applied  for  extend  along  the 

adjacent  lands  of  the  undersigned  a  distance  of feet, 

and  are  to  extend  from  said  adjacent  lands  a  distance  of 

feet  into  the  water  of to  the  *  j^w  head  I  line,  sub- 
ject to  the  recommendation  of  the  State  Engineer. 

The  undersigned  herewith  makes  deposit  of  a  certified  check 
for  one  hundred  fifty  dollars  ($160)  payable  to  the  order  of  the 
State  Engineer  and  Surveyor  to  insure  payment  for  survey,  maps 
and  descriptions  and  guarantees  to  reimburse  said  State  Engineer 
aod  Surveyor  on  demand  if  the  cost  of  the  survey,  maps  and 
descriptions  should  exceed  the  amount  of  such  certified  check. 

There  are  enclosed  certified  copies  of  the  deeds  of  said  adjacent 


*  Strike  out  words  not  applying. 
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lancb  of  the  im<lersigned  as  well  as  certified  copies  of  the  deeds 
of  the  lands  adjoiiiing  same. 

Dated  ,19 


Post-office  address, 


ApplicaaU. 


Post-office  address, 


Attorney  for  Applicant. 


Note. —  If  applicant  has  a  map  or  sketch  showing  location  of 
lands  applied  for,  same  should  be  furnished. 

[Form  B] 
FORM  OF  "  NOTICE  OF  APPLICATION  " 

Notice  of  Application  to  the  Commissionebs  of  the  Land 
Office  fob  a  Grant  of  Land  Under  Water. 

Take  Notice,  That  the  undersigned  will  on  the day 

of ,  19. . .   (this  date  must  be  forty-two  days 

after  date  of  first  publication,  but  need  not  be  a  day  on  which 
the  Commissioners  meet),  make  an  application  to  the  Commis- 
sioners  of  the  Land  Office  for  a  grant  of  the  lands  under  water 
hereinafter  described.  Any  person  deeming  himself  liable  to 
injury  by  said  grant,  should  before  said  date  file  with  said  Com- 
missioners, at  the  office  of  the  Secretary  of  State  in  the  Capitol 
in  Albany,  a  remonstrance,  stating  his  reasons  for  opposing 
said  grant. 

The  lands  under  water  above  mentioned  are  bounded  and 
described  as  follows,  to  wit :  (here  must  follow  a  concise  descrip- 
tion of  the  land,  the  exact  courses  and  distances  to  be  given  in 
words  of  full  length  as  furnished  by  the  State  Engineer),  con- 
taining     acre . . .   and   of 

an  acre. 

The  lands  of  the  undersigned  applicant,  adjacent  to  the  lands 
applied  for,  are  bounded  (here  insert  boundaries  of  lands,  adjoin- 
ing such  adjacent  lands,  giving  names  of  the  owners  thereof), 
and  said  adjacent  lands  of  the  occupant  are  actually  occupied  by 
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(iiere  insert  names  of  persons  actually  living  npon  the  property, 
idiether  applicant  or  applicant's  tenants  or  servants). 

(a)  It  is  the  intention  of  the  undersigned  forthwith  to  appro 
priate  said  lands  under  water  to  the  purposes  of  comanerce,  by 
the  erection  thereon  of  a  public  dock  or  docks. 

(b)  It  is  the  intention  of  the  undersigned  to  appropriate  said 
lands  under  water  to  his  beneficial  enjoyment  by  filling  in  the 
same  and  (or)  erecting  thereon  the  following  permanent  struo- 
tnreSy  docks  or  buildings,  viz. : 

(Use  paragraj^  (a)  or  (b)  according  to  the  form  of  letters- 
paitent  desired.) 
Dated  ,  19,. . 


Post-office  address, 


AppHea/nt. 


Attorney  for  AppUcant. 
Office  and  postroffice  address,  


[FOEM  C] 

AFFIDAVIT  OF  PUBLICATION 


STATE  OF  NEW  YORK, 


}' 


County  of   T 

;,     of 

the ,  in  the 

County  of ,  being 

duly  sworn,  says: 

1.  That  he  is  the of 

newspaper  printed 

and  published  in  the , 

in  the  County  of , 

in  the  State  of  New  York. 

2.  That  notice,  of  which  the  annexed  is  a  printed  copy,  has  been 
published  in  said  newspaper  once  a  week  for  six  weeks,  suc- 
c^sively,  commencing  on  the day  of , 
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19 ,  and  continuing  on  the  following  dates: 

day  of 

day  of 

day  of  

day  of 

day  of 

day  of 


Sworn  to  before  me  this  ....... 

day  of ,  19. . 


} 


19. 
19. 
19. 
19. 
19. 
19. 


Note. —  The  first  publication  of  said  notice  must  be  at  leas 
forty-two  days  before  the  date  of  application. 

•   [Form  D] 
AFFIDAVIT  OF  POSTING  NOTICES  ON  COUETHOUSE 


STATE  OF  NEW  YORK, 
County  of   


|-«8.; 


in  th 


County  of   ,  bein, 

duly  sworn,  says: 

1.    That  on  the day  of ,  li9 . . . . 

he  securely  posted  upon  the  outer  door  of  the  courthouse  of  th 

County  of ,  in  the  State  o 

New  York,  in  the i 

said  county,  a  notice,  of  which  the  annexed  is  a  printed  copy. 


Sworn  to  before  me  th 
day  of 


-•• \ 

....,19....    ; 


Note. —  The  posting  of  said  notice  must  be  at  least  forty-tw 
days  before  the  date  of  application. 
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[FOBM  E] 

AFFIDAVIT    OF    SERVICE    ON    AN    OWjNER    OF 
ADJOINING  LANDS 


}' 


STATE  OF  NEW  YORK, 

County  of   J 

.,    of 

. ." ,  in  the 

Couirty  of   ,  being 

duly  sworn,  says: 

1.   That  on  the day  of ,  19 

at  y  he  peraonally 

served  upon 

a  printed  copy  of  the  annexed  notice,  by  delivering  to  and  leaving 
the  same  with 

(Use  either  one  of  the  following  forms  which  may  be  appli- 
cable; strike  out  the  others.) 

(a)  That  the  said was 

personally  known  to  deponent  to  be  an  owner  of  lands  on  the 
water  front  adjoining  the  lands  of  the  applicant  adjacent  to  the 
lands  applied  for  and  described  in  the  annexed  notice. 

(b)  (or)  Tfeat  the  said was 

known  to  deponent  to  be  shown  on  the  records  of  the  office  of  the 

clerk  or  roister  of  the  County  of 

to  be  an  owner  of  lands  on  the  water  front  and  who  deponent 
verily  believes  is  the  present  owner  of  said  lands,  adjoining  lands 
of  the  applicant  adjacent  to  the  lands  applied  for  and  described 
in  the  annexed  notice. 

(c)  (or)  That  the  said was 

known  to  deponent  to  be  shown  on  the  last  preceding  assessment- 
roll  of  the  town  or  ward  wherein  said  lands  are  situated  to  be  an 
owner  of  lands  on  the  water  front  and  who  deponent  verily  believes 
is  tihe  present  owner  of  said  lands,  adjoining  the  lands  of  the 
applicant  adjacent  to  the  lands  applied  for  and  described  in  the 
annexed  notice. 

(d)  (or)  That  the  said was 

known  to  deponent  to  be  the  occupant  of  lands  on  the  water  front 
adjoining  the  lands  of  the  applicant  adjacent  to  the  lands  applied 
for  and  described  in  the  annexed  notice.    Deponent  further  says 
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that  he  was  unable  to  serve  said  notice  personally  upon  the  owner 
of  said  lands  adjoining  those  of  applicant  within  this  State  after 
making  diligent  effort  so  to  do  for  the  following  reasons: 


2.  (or)  That  on  the day  of 

19 .... ,   at   ,  he  securely  posted 

printed  copies  of  the  annexed  notice  in  the  following  three  public 
places,  viz. :   at 


in  the  town  or  ward  wherein  the  lands  on  the  water  front  adjoin- 
ing the  lands  of  applicant  adjacent  to  the  lands  applied  for  and 
described  in  said  notice  are  situated.  Deponent  further  says  that 
said  lands  adjoining  those  of  applicant  are  unoccupied  and  that 
he  was  unable  to  serve  said  notice  personally  upon  the  owner  of 
said  lands,  within  this  State,  after  making  diligent  efforts  so  to 
do,  for  the  following  reasons :    


Sworn  to  before  me  this 
day  of  


.,19....       J 


[Form  E  *] 

AFFIDAVIT  OF  SERVICE  ON  AN  OWNER  OF 

ADJOINING  LANDS 


U^.: 


^1 


STATE  OF  NEW  YORK, 
County  of   

•••. ^ ,    of 

,   in  tie 

County  of ,  being 

duly  sworn,  says: 

1.   That  on  the day  of ,19 , 

at ,  he  personally 


*  There  are  two  forms  E. 


Digitized  by  VjOOQIC 


Opinions  to  Commissioners  of  Land  Office         361 

erved  upon   ,  a  printed 

opy  of  the  annexed  notice,  by  delivering  to  and  leaving  the  same 

rith    

(Use  either  one  of  the  following  forms  which  may  be  appli- 
able;  strike  out  the  others.) 

(a)  That  the  said was 

ersonally  known  to  deponent  to  be  an  owner  of  lands  on  the  water 
ront  adjoining  the  lands  of  the  applicant  adjacent  to  the  lands 
pplied  for  and  described  in  the  annexed  notice. 

(b)  (or)  That  the  said was 

nown  to  deponent  to  be  shown  on  the  records  of  the  office  of  the 

lerk  or  register  of  the  County  of to  be 

n  owner  of  lands  on  the  water  front  and  who  deponent  verily 
elieves  is  the  present  owner  of  said  lands,  adjoining  lands  of  the 
pplicant  adjacent  to  the  lands  applied  for  and  described  in  the 
nnexed  notice. 

(c)  (or)  That  the  said was 

nown  to  deponent  to  be  shown  on  the  last  preceding  assessment- 
oil  of  the  town  or  ward  wherein  said  lands  are  situated  to  be  an 
wner  of  lands  on  the  water  front  and  who  deponent  verily  believes 
B  the  present  owner  of  said  lands,  adjoining  the  lands  of  the 
pplicant  adjacent  to  the  lands  applied  for  and  described  in  the 
jmexed  notice. 

(d)  (or)  That  the  said was 

aiown  to  deponent  to  be  the  occupant  of  lands  on  the  water  front 
tdjoining  the  lands  of  the  applicant  adjacent  to  the  lands  applied 
or  and  described  in  the  annexed  notice.  Deponent  further  says 
hat  he  was  unable  to  serve  said  notice  personally  upon  the  owner 
►f  said  lands  adjoining  those  of  applicant  within  this  State  after 
naking  diligent  effort  so  to  do  for  the  following  reasons: 


2.   (or)  That  on  the day  of .,  19 , 

it he  securely 

x)sted  printed  copies  of  the  annexed  notice  in  the  following  three 
mblic  places,  viz. :  at   


n  the  town  or  ward  wherein  the  lands  on  the  water  front  adjoinin«r 
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the  lands  of  applicant  adjacent  to  the  lands  applied  for  and 
described  in  said  notice  are  situated.  Deponent  further  says  thai 
said  lands  adjoining  those  of  applicant  are  unoccupied  and  thai 
he  was  unable  to  serve  said  notice  personally  upon  the  owner  oi 
said  lands,  within  this  iState,  after  making  diligent  efforts  so  tc 
do,  for  the  following  reasons : 

Sworn  to  before  me  this 1 

day  of ,19...      J 

J 

[FoBM  Fa] 
AFFIDAVIT  OF  APPLICANT 


STATE  OF  NEW  YORK, 
County  of  


>• 


of  th 

,  in  th 

County  of ,  bein; 

duly  sworn,  says: 

1.  That  .  .he, 

the  person  named  in  the  annexed  printed  notice,  as  the  applican 
for  a  grant  of  lands  under  water,  therein  particularly  described 

2.  That  .  .he. .  has  read  the  same  and  knows  it  to  be  true 

3.  That  the  said  lands  are  situate  in  the 

,  in  the  County  of 

in  the  State  of  New  York,  and  are 

within  the  corporate  limits  of  a  city  or  incorporated  village,  viz. 


hi 


4.  That  .  .he, 

owner  in  fee  of  the  adjacent  lands  described  in  said  annexe 
notice,  and  that  said  lands  are  now  actually  occupied  by 

5.  That  the  lands  owned  by  applicant  adjacent  to  the  land 
hereby  applied  for  were  assessed  at  the  sum  of 
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dollars  on  the  next  preceding  assessment-roll 

F  the ,  in  which 

lid  adjacent  lands  are  situated,  and  said  lands  are  of  the  area 

[!••••••••.•••••••••• • • •••• ••• 

6.  That intend 

)rthwith  to  appropriate  the  land  applied  for  to  the  purposes  of 
>minerce  by  erecting  thereon  a  public  dock,  or  docks,  and  that 
le  lands  applied  for  are  not  more  than  are  necessary  for  that 
[irpose. 


worn  to  before  me  this  . . . . 
day  of ,19 


N'oTE. —  This  form  to  be  used  only  in  applications  for  purposes 
:  commerce. 

[Form  Fb] 
AFFIDAVIT  OF  APPLICANT 


STATE  OF  NEW  YORK, 

OUNTY  OP 


>88.: 


, of  the 

in  the 

ounty  of ,  being 

ily  sworn,  says: 

1.  That  .  .he, 

e  person  named  in  the  annexed  printed  notice,  as  the  applicant 
T  a  grant  of  lands  under  water,  therein  particularly  described. 

2.  That   . .  he . .   has  read  the  same  and  knows  it  to  be  true. 

3.  That  the  said  lands  are  situate  in  the 

,  in  the  County  of , 

the  State  of  New  York,  and  are 

Ithin  the  corporate  limits  of  a  city  or  incorporated  village,  viz. : 


4.  That   .  .he,   , 

mer  in  fee  of  the  adjacent  lands  described  in  said  annexed 
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printed  notice,  and  that  said  lands  are  now  actually  occupied  bj 

5.  That  the  lauds  owned  by  applicant  adjacent  to  the  land^ 

hereby  applied  for  were  assessed  at  the  sum  of 

dollars  on  the  next  preceding  assessment-rol 

of  the ,  in  whicl 

said  adjacent  lands  are  situated,  and  said  lands  are  of  the  ar« 
of    

*6.  That  applicant. . . .  intends  in  good  faith  to  erect  upoi 
said  lauds  applied  for  the  following  permanent  structures,  docki 
or  buildings  which  are  necessary  for  the  beneficial  enjoyment  o: 
the  same  for  the  reasons  hereinafter  stated.  That  is  the  inten 
tion  of  applicant  to  improve  all  and  every  part  of  the  land: 
applied  for.  and  at.  all  times  to  keep  said  improvements  in  prope; 
maintenance  and  repair,  as  follows :   


*  7.  That  applicant  intends  to  fill  in  the  same,  which  filling  i: 
for  the  beneficial  enjoyment  of  the  same  is  necessary  for  the  fol 


lowing  reasons: 


Sworn  to  before  me  this 
day  of 


,19....    J 


This   form   to   be   used    only   in    applications   for   beneficit 
enjoyment. 


'  Use  whichever  paragraph  is  applicable  or  both  if  both  are  applicable. 
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[Form  G] 

AFFIDAVIT  OF  SERVICE  ON  MAYOR,  PRESIDENT, 
SUPERVISOR  OR  CLERK 

STATE  OF  NEW  YORK, 
County  of 

of 

,   in  the 

County  of ,  being 

duly  sworn,  says  that  on  the day  of , 

19 ,  he  personally  served  upon 

who  was  to  him  personally  known  to  be  the 

of  the 

of ,  in  the  County 

of ,  in  the 

State  of  New  York,  a  notice  of  which  the  annexed  is  a  printed 
copy',  by  delivering  to  and  leaving  the  same  with  him. 

Sworn  to  before  me  this 1 

day  of ,  19 . . . .      J 


[FOBM  H] 

AFFIDAVIT     OF     TWENTY     YEARS'     ADVERSE 
POSSESSION 

STATE  OF  NEW  YORK, 
County  of 

,  of 

,  in  the 

County  of ,  in  the  State 

of  New  York,  being  duly  sworn,  says: 

1.  That  he  is  well  acquainted  with  the  lands  described  in  the 
annexed  printed  notice,  and  has  been  so  for  more  than  twenty 
years  last  past. 
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2.  That  the  lands  adjacent  thereto  have  been  for  more  tl: 
twenty  years  last  past  in  the  open,  notorious  and  adverse  poss 
sion  of   


and  those  under  and  through  whom 

now  holds  and  claims,  and  tl 

such  possession  during  the  time  aforesaid  was  accompanied  h] 
claim  of  title  and  ownership  by  and  on  the  part  of  the  sj 


and  those  under  and  through  whom 

now  claims  title  to  said  premises,  and  such  possession  and  cla 
of  title  were  accompanied  by  the  following  acts  of  ownership  a 
use,  aside  from  mere  payment  of  taxes  thereon,  viz.:  (Nan 
of  each  owner  for  past  twenty  years  and  periods  of  respect 
ownership  should  be  shown  and  reference  made  to  deeds  and  will 


That  said  possession  has  been  peaceable  and  undisturbed  a 
that  the  title  to  the  said  lands  has  not  been  disputed  or  questior 

and  no  adverse  claim  of  title  has  been  made  thereto  for 

years,  to  the  personal  knowledge  of  deponent. 


Sworn  to  before  me  this  . 
day  of 

.,19... 

;■■} 

" J 
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[FOBM   I] 

AFFIDAVIT   OF   SERVICE    ON    THE    CORPORATION 
COUNSEL  OF  THE  CITY  OF  NEW  YORK 


STATE  OF  NEW  YORK, 
County  of  


>88. 


of 

,  in  the 

County  of ,  being 

duly  sworn,  says  that  on  the day  of 

19 .... ,  he  personally  served  upon 

,  who  was  to  him  personally  known 

to  be  the 

of  the  Corporation  Co.unsel  of  the  City  of  New  York,  a  notice 
of  which  the  annexed  is  a  printed  copy,  by  delivering  to  and 
leaving  the  same  with  him,  together  with  blue  print  copies  of 
Maps  *^A'^  and  "  B  '^  to  be  filed  with  said  application. 


Sworn  to  before  me  this 
day  of 


.,19. 


.-} 


This  affidavit  only  required  in  applications  for  grants  of  land 
under  water  in  the  City  of  New  York,  and  notice  must  be  served 
at  least  forty-two  days  before  date  of  application. 

[FOBM   J] 

AFFIDAVIT  OF  SERVICE  ON  THE  DEPARTMENT  OF 

DOCKS 


STATE  OF  NEW  YORK, 
County  of 


ss.: 


of 

,  in  the 

County  of ,  being 

duly  sworn,  says  that  on  the day  of 
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19 .... ,  he  personally  served  upon 

who  was  to  him  personally  known  to  be  the 

of  the  Department  of  Docks  of  the  City  of  New  York,  a  noti 
of  which  the  annexed  is  a  printed  copy,  by  delivering  to  a 
leaving  the  same  with  him,  together  with  blue  print  copies 
Maps  "A"  and  "  B,"  to  be  filed  with  said  application. 


Sworn  to  before  me  this  . . .  . " "1 

day  of ,  19 J 


This  affidavit  only  required  in  applications  for  grants  of  lai 
under  water  in  the  City  of  New  York,  and  notice  must  be  serv 
at  least  forty-two  days  before  date  of  application. 

[Form  K] 
FORM  OF  PATENT  TO  PROMOTE  THE   CO'MMERC 
OF  THIS  STATE 

The  People  of  the  State  of  New  York,  by  the  Grace  < 
God,  Fbee  and  Independent 

To  all  to  Whom  These  Presents  Shall  Come,  Greeting: 

Know  ye,  that  pursuant  to  a  resolution  of  the  Commissionc 

of  our  Land  Office,  dated  the day  of 

19 .... ,  and  in  consideration  of  the  sum  of 

dollars  ($ ),  lawful  money  of  the  Unit 

States,  paid  by    

of 

(Insert  name  of  street  and  number.) 

in  the of ,  County  of 

and  State  of ,  and  upon  the  conditions  hereinaf t 

expressed,  we  have  given  and  gi^anted  and  by  these  presents  ( 

give  and  grant  unto  the  said 

the  owner  of  the  lands  adjacent  to  the  lands  hereinafter  descrii)e 
his  grantees,  heirs,  devisees  or  successors  in  interest  (hereinaft 
referred  to  as  the  "patentee"),  the  following  described  lani 
under  water,  to  wit: 

(Here  insert  description,) 
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reserving,  however,  to  the  said  People  the  right  to  use  said  lands 
for  dockage  and  wharfage  purposes  on  the  conditions  hereinafter 
stated. 

These  letters-patent  are  issued,  however,  and  this  grant  is  made 
and  accepted: 

First:  To  enable  the  said  "  patentee  "  to  promote  and  improve 
the  commerce  of  this  State  and  to  that  end  to  erect  and  maintain 
on  said  lands  a  puhlic  dock,  wharf,  piers  and  slips,  and  to  collect 
from  those  using  same,  statutory  rates  of  dockage  or  wharfage  if 
same  have  been  prescribed,  and  if  not,  reasonable  and  accustomed 
dockage  or  wharfage,  but  not  to  enable  the  said  "  patentee  "  to 
erect  and  maintain  a  building  or  buildings  for  private  manufac- 
turing purposes  or  for  purposes  of  private  or  beneficial  enjoy- 
ment or  for  purposes  not  strictly  for  the  improvement  and  pro- 
motion of  public  commerce  and  in  aid  of  navigation. 

Second:  Upon  the  express  condition  that  if  at  the  end  of  five 
years  from  the  date  of  these  presents,  or  at  any  time  thereafter, 
any  part  of  said  lands  hereby  granted  are  not  improved  as 
follows : 

(a)  By  building  and  maintaining  thereon  a  bulkhead  or 
retaining  structure  and  filling  in  back  of  same;  or 

(b)  By  erecting  and  maintaining  on  said  lands  upon 
piles  or  other  supports  a  building  or  buildings  for  temporary 
storage  purposes,  or  a  pier  or  piers,  of  a  substantial  char- 
acter; together  with  the  necessary  slip  or  slips; 

(which  shall  be  known  as  "improvements"),  then  these  letters- 
patent  and  this  grant  shall  beconxe  null  and  void  as  to  the  part 
not  so  improved;  and  no  right,  title  or  interest  in  and  to  the  lands 
hereinabove  described  not  so  improved  shall  vest  in  the  said 
"  patentee "  or  accrue  by  virtue  of  these  presents ;  and  the 
People  of  the  State  of  New  York  may  thereupon  re-enter  into 
and  become  possessed  of  the  lands  hereinabove  described  or  any 
part  thereof  which  have  not  been  or  which  are  not  then  so  im- 
proved, without  any  liability. 

There  is  reserved  to  the  said  people  the  full  and  free  right, 
liberty  and  privilege  of  entering  upon  and  using  all  and  every 


i 
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part  of  the  above  described  lands  which  have  not  been  improve 
as  aforesaid,  as  the  said  people  might  have  done  had  this  grai 
not  been  made. 

Third:  Upon  the  express  condition  that  if  the  said  "patentee 
shall  erect  and  maintain  on  said  lands  under  water  buildings  i. 
structures  other  than  those  necessary  for  the  temporary  stora^ 
of  goods,  wares  and  merchandise  in  transit  and  in  aid  of  navigi 
tion,  or  shall  devote  said  premises  to  other  than  public  dockaj 
purposes  and  the  loading  and  unloading  of  merchandise  and  pe 
sons  and  the  temporary  storage  of  merchandise,  then  these  letter 
patent  and  this  grant  shall  become  null  and  void  and  no  righ 
title  or  interest  in  and  to  the  lands  hereinabove  described  sha 
vest  in  the  said  "  patentee  "  or  accrue  by  virtue  of  these  presents 
and  the  People  of  the  State  of  New  York  may  thereupon  re-ent< 
into  and  become  possessed  of  the  lands  hereinabove  describee 
or  any  part  thereof,  without  any  liability. 

Fourth:  Upon  the  express  condition  that  if  the  State  of  Ne 
York  shall  at  any  time  hereafter  acquire  said  premises  an 
"  improvements,"  or  a  part  or  portion  thereof,  by  appropriatio 
or  otherwise,  the  liability  of  the  State  shall  be  limited  to  th 
amount  pdid  by  said  "  patentee  "  to  the  State  for  this  patent,  c 
a  porportionate  part  thereof,  together  with  the  expenses  nece 
sarily  incurred  by  the  "  patentee  "  for  the  acquiring  of  this  pater 
which  are  hereby  fixed  at  the  sum  of  $350,  and,  also,  the  valu 
of  the  "  improvements  "  on  said  premises,  or  the  proportionat 
part  thereof  which  may  be  so  acquired.  The  value  of  sue 
"  improvements "  if  all  are  so  acquired,  or  such  proportionat 
part  of  the  amount  paid  by  said  "  patentee"  for  this  patent  an 
of  the  value  of  such  "  improvements  "  on  a  portion  of  such  land 
which  may  be  so  acquired  by  the  State,  and  all  damages,  if  anj 
to  the  remainder  of  such  "  improvements  "  which  may  not  be  s 
acquired,  to  be  paid  by  the  State  of  New  York,  shall  be  dete] 
mined  as  provided  by  the  Legislature  authorizing  such  acquisitioi 

(If  lands  granted  are  within  The  City  of  New  York,  add  th 
following) : 

Fifth:  This  grant  is  made  and  accepted  upon  the  expres 
covenant,  terms  and  conditions  that  The  City  of  New  York  ma 
at  any  time  hereafter  acquire  the  interest  in  the  premises  herei 
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described,  which  the  patentee  may  have  acquired  under  or  by 
virtue  of  this  patent,  upon  paying  to  the  patentee,  his  heirs,  suc- 
cessors or  assigns  the  amount  paid  by  said  patentee  to  the  State 
for  the  said  interest  in  said  premises,  together  with  the  expenses 
necessarily  incurred  by  the  patentee  for  the  acquiring  of  such 
patent,  which  are  hereby  fixed  at  the  sum  of  $350,  and  also  the 
value  of  the  improvements  on  said  premises ;  or  may  acquire  the 
interest  acquired  under  this  patent  to  a  part  or  a  portion  of  said 
premises  upon  paying  to  the  patentee,  his  heirs,  successors  or 
assigns  the  proportionate  share  of  the  amount  paid  by  such 
patentee  to  the  State  for  such  interest  in  part  or  portion  and  a 
proportionate  part  of  the  said  expenses,  together  with  the  value 
of  the  improvements  of  the  portion  thereof  acquired  at  the  time 
The  City  of  New  York  shall  acquire  title  to  such  interest,  and 
also  all  damages,  if  any  there  be,  to  the  improvements  upon  such 
part  of  the  premises  herein  described  not  acquired  by  The  City 
of  New  York  as  shall  be  occasioned  by  the  division  of  the  herein 
described  premises.  And  that  the  patentee,  his  heirs,  executors, 
administrators,  successors  or  assigns  shall  not  demand,  claim  or 
be  entitled  to  receive  any  further,  other  or  greater  compensation 
for  any  interest  he  may  have  acquired  under  or  by  virtue  of  this 
patent  in  or  to  said  premises  or  in  or  to  the  part  or  parcel  thereof 
so  taken  by  The  City  of  New  York. 

(Here    insert    any    other    special    restrictions,    i-^servations    or 

conditions.) 

In  testimony  whereof,  we  have  caused  these  our  letters 
to  be  made  patent,  and  the  Great  Seal  of  our  said 

State  to  be  hereunto  affixed.    Witness 

,  Secretary  of  S'tate  of  our  said  State  at 

our  City  of  Albany,  the day  of , 

in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred   


Passed  the  Secretary's  office  the day  of 

19.... 


I  \- 


Deputy  Secretary  of  State. 
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[FOBM  L] 

FOKM  OF  PATENT  FOK  THE  PURPOSE  OF 
BENEFIOAL  ENJOYMENT 

The  People  of  the  State  of  New  Yobk,  by  the  Gbace  of 
God,  Fbee  a-nd  Independent 

To  All  to  Whom  Thes^  Presents  Shall  Come,  Oreetmg: 

Know  ye,  that  pursuant  to  a  resolution  of  the  Commissioners 

of  our  Land  Office,  dated  the day  of , 

19 ,  and  in  consideration  of  the  sum  of 

dollars  ($ ),  lawful  money  of  tht3  United  States,  paid 

by 

of ,  in 

(Insert  name  of  street  and  number.) 

the of ,  County 

of  and  State  of   , 

and  upon  the  conditions  hereinafter  expressed,  we  have  given 
and  granted  and  by  these  presents  do  give  and  grant  unto  the 

said ,  the  owner 

of  the  lands  adjacent  to  the  lands  hereinafter  described,  his 
grantees,  heirs,  devisees  or  successors  in  interest  (hereinafter 
referred  to  as  the  "patentee'^),  the  following  described  lands 
under  water,  to  wit : 

(Here  insert  description.) 


These  letters-patent  are  issued,  however,  and  this  grant  is 
made  and  accepted : 

First:  Upon  the  express  condition  that  if  at  the  end  of  five 
years  from  the  date  of  these  presents  or  at  any  time  thereafter, 
any  part  of  said  lands  hereby  granted  are  not  improved  as 
follows : 

(a)  By   filling   in   the   lands   under   water   hereinabove 
described;  or 
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(b)  By  building  aiid  maintaining  thereon  a  bulkhead  or 
retaining  structure  and  iilling  in  back  of  same;  or 

(c)  By  erecting  and  maintaining  on  said  lands  upon  piles 
or  other  supports,  a  building  or  buildings,  a  structure  or 
structures,  or  a  pier  or  piers,  of  a  substantial  character;  or 
by  maintaining  a  dry-dock  on  said  lands ;  or  by  dredging  and 
maintaining  on  said  lands,  a  slip  or  basin,  or  slips  or  basins, 
for  the  proper  approach  to  the  landing  of  the  '^  patentee  " 
adjacent  to  said  slip  or  basin,  or  slips  or  basins; 

(which  shall  be  known  as  "  improvements  "),  then  these  letters- 
patent  and  this  grant  shall  become  null  and  void  as  to  the  part 
not  so  improved ;  and  no  right,  title  or  interest  in  and  to  the  lands 
hereinabove  described  not  so  improved  shall  vest  in  the  said 
*'  patentee  "  or  accrue  by  virtue  of  these  presents ;  and  the  People 
of  the  State  of  New  York  may  thereupon  re-enter  into  and 
become  possessed  of  the  lands  hereinabove  described,  or  any  part 
thereof  which  have  not  been  or  which  are  not  then  so  improved, 
without  any  liability. 

There  is  reserved  to  the  said  people  the  full  and  free  right, 
liberty  and  privilege  of  entering  upon  and  using  all  and  every 
part  of  the  above  described  lands  which  have  not  been  improved 
as  aforesaid,  as  the  said  people  might  have  done  had  this  grant 
not  been  mada 

Second:  Upon  the  express  condition  that  if  the  State  of  New 
York  shall  at  any  time  hereafter  acquire  said  premises  and 
**  improvements,"  or  a  part  or  portion  thereof,  by  appropriation 
or  otherwise,  the  liability  of  the  State  shall  be  limited  to  the 
amount  paid  by  said  "  patentee "  to  the  State  for  this  patent, 
or  a  proportionate  part  thereof,  together  with  the  expenses  neces- 
sarily incurred  by  the  "  patentee  "  for  the  acquiring  of  this  patent 
which  are  hereby  fixed  at  the  sum  of  $350,  and,  also,  the  value  of 
the  "  improvements  "  on  said  premises,  or  the  proportionate  part 
thereof  which  may  be  so  acquired.  The  value  of  such  "  improve- 
ments "  if  all  are  so  acquired,  or  such  proportionate  part  of  the 
amount  paid  by  said  "  patentee  "  for  this  patent  and  of  the  value 
of  such  "  improvements  "  or  a  portion  of  such  lands  which  may 
be  so  acquired  by  the  State,   and  all  damages,   if  any,  to  the 
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remainder  of  such  "  improvements  "  which  may  not  be  so  acquired, 
to  be  paid  by  the  State  of  New  York,  shall  be  determined  as  pro- 
vided by  the  Legislature  authorizing  such  acquisition. 

(If  lands  granted  are  within  the  City  of  New  York,  add  the 
following) : 

Third:  This  grant  is  made  and  accepted  upon  the  express 
covenant,  terms  and  conditions  that  The  City  of  New  York  may 
at  any  time  hereafter  acquire  the  interest  in  the  premises  herein 
described,  which  the  patentee  may  have  acquired  under  or  by 
virtue  of  this  patent,  upon  paying  to  the  patentee,  his  heirs,  suc- 
cessors or  assigns  the  amount  paid  by  said  patentee  to  the  State 
for  the  said  interest  in  said  premises,  together  with  the  expenses 
necessarily  incurred  by  the  patentee  for  the  acquiring  of  such 
patent,  which  are  hereby  fixed  at  the  sum  of  $350,  and  also  the 
value  of- the  improvements  on  said  premises;  or  may  acquire  the 
interest  acquired  under  this  patent  to  a  part  or  a  portion  of  said 
premises  upon  paying  to  the  patentee,  his  heirs,  successors  or 
assigns  the  proportionate  share  of  the  amount  paid  by  such 
patentee  to  the  State  for  such  interest  in  part  or  portion  and  a 
proportionate  part  of  the  said  expenses,  together  with  the  value 
of  the  improvements  on  the  portion  thereof  acquired  at  the  time 
The  City  of  New  York  shall  acquire  title  to  such  interest,  and 
also  all  damages,  if  any  there  be,  to  the  improvements  upon  such 
part  of  the  premises  herein  described  not  acquired  by  The  City 
of  New  York  as  shall  be  occasioned  by  the  division  of  the  herein 
described  premises.  And  that  the  patentee,  his  heirs,  executors, 
administrators,  successors  or  assigns  shall  not  demand,  claim  or 
be  entitled  to  receive  any  further,  other  or  greater  compensation 
for  any  interest  he  may  have  acquired  under  or  by  virtue  of  this 
patent  in  or  to  said  premises  or  in  or  to  the  part  or  parcel  thereof 
so  taken  by  The  City  of  New  York. 

(Here  insert  any  other  special  restrictions,  reservations  or 
conditions.) 

In  testimony  whereof,  we  have  caused  these  our  letters 
to  be  made  patent,  and  the  Great  Seal  of  our  said 

State  to  be  hereunto  affixed.     Witness 

,  Secretary  of  State  of  our  said  State  at 
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our  City  of  Albany,  the day  of , 

in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred    


Passed  the  Secretary's  office  the day  of 

19.... 


Deputy  Secretary  of  State. 


STATE  OF  NEW  YORK, 

Office  of  the  Attorney-General, 

Albany,  December  9,  1920. 

To  the  Commissioners  of  the  L<md  Office: 

Gentlemen. —  Whereas,  by  a  resolution  of  your  Honorable 
Board  adopted  February  20,  1918,  it  was 

"Resolved  that  hereafter  no  grants  be  ordered  of  lands 
under  the  waters  of  Lake  Erie,  under  the  provisions  of  chap- 
ter 616,  Laws  of  1913,  unless  and  until  the  applicants  there- 
for shall  also  apply  and  pay  for  the  lands  under  water  lying 
between  the  present  highwater  mark  bounding  the  adjacent 
uplands  and  the  arbitrary  line  fixed  by  section  2  of  said  act.^' 

And  whereas  this  committee  in  a  report  to  your  Board  dated 
January  21,  1920,  stated  that  claims  had  been  presented  on 
behalf  of  the  City  of  Buffalo  and  various  owners  of  uplands 
fronting  the  said  waters  of  Lake  Erie,  that  said  resolution  was 
inequitable  for  the  reason  that  it  was  claimed  that  said  upland 
owners  had  good  title  to  said  arbitrary  line  and  that  the  lands 
intervening  between  said  present  shore  line  and  said  arbitrary 
line  were  lost  by  avulsion  and  not  by  erosion  and  that  the  argument 
of  said  claimanta  had  been  formally  heard  by  your  said  committee, 
who  by  said  report  recommended  the  adoption  of  the  following 
supplemental  resolution : 

"  The  resolution  of  this  Board  adopted  February  20,  1918, 
as  above  set  forth,  shall  bo  without  prejudice  to  the  right  of 
said  applicants  to  prove  that  the  title  to  the  said  lands 
under  water  intervening  between  tlie  present  sliore 
line  and  said  arbitrary  line  as  the  same  has  been  determin< 
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pursuant  to  section  2  of  chapter  616  of  the  Laws  of  1913 
by  the  State  Engineer  and  Surveyor,  and  shown  upon  hi 
map  and  survey  thereof,  dated  January  21,  1920,  whicl 
map  is  on  file  in  the  office  of  the  Secretary  of  State,  and  i 
hereby  ratified  and  approved  by  this  Board,  was  formerly 
in  said  applicants  or  their  grantors,  and  that  the  title  theretc 
during  such  ownership  was  lost  by  avulsion  and  not  bj 
erosion,  in  which  event  of  loss  of  title  by  avulsion,  it  ii 
admitted  that  the  State  would  not  now  be  the  owner  of  suet 
intervening  lands,  and  a  grant  thereof  by  this  Board  woulc 
be  unnecessary  and  improper;  and  upon  such  proofs  beinj 
made,  a  grant  may  be  authorized  by  this  Board  of  landi 
under  water  between  the  arbitrary  line  so  fixed  and  deter 
mined  and  the  Harbor  Line  as  established  by  the  Secretary 
of  War,  March  27,  1899,  without  any  application  bein^ 
made  for  said  intervening  lands." 

which  resolution  was  duly  adopted  at  a  meeting  of  the  Com 
missioners  of  the  Land  Office  held  January  21,  1920. 

And  whereas,  further  hearings  have  been  had  by  your  com 
mittee  at  which  several  witnesses  were  sworn  and  voluminous 
documentary  evidence  was  submitted,  and  it  appearing  to  youi 
committee  therefrom  thai;  by  reason  of  occasional  storms  of  greai 
violence,  the  uplands  adjacent  to  the  lands  under  water  described 
in  chapter  616,  Laws  of  1913,  to  wit,  the  lands  under  the  waters 
of  Lake  Erie,  bounded  on  the  north  by  lands  belonging  to  the 
Government  of  the  United  States,  on  the  west  by  the  shore  line 
of  Lake  Erie  in  the  outer  harbor,  so-called,  in  the  City  of  Buffalc 
which  by  said  act  was  fixed  and  determined  as  the  westerlj 
exterior  line  of  Lake  street,  as  the  same  is  shown  and  appears 
upon  a  map  of  the  village  of  New  Amsterdam,  filed  in  the  Office 
of  the  Secretary  of  State,  April  12,  1841,  and  the  shore  line  oi 
the  Ogden  Gore  Tract  as  the  same  is  described  in  an  original  deed 
of  conveyance  of  such  tract  from  Wilhelm  Willink  and  others  tc 
Bela  D.  Coe,  recorded  in  Erie  County  Clerk's  Office  on  March  5, 
1831,  in  Liber  13  of  Deeds,  at  page  148  and  on  the  map  thereto 
attached  and  forming  a  part  thereof,  and  southerly  by  the 
southerly  line  of  the  City  of  Buffalo,  were  washed  and  carried 
away  to  the  present  shore  line. 
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We  would,  therefore,  recommend  that  the  resolutions  of 
ebruary  20,  1918  and  1920,  be  further  modified  by  the  adoption 
'  a  further  resolution,  to  read  as  follows : 

Kesolved,  that  inasmuch  as  it  has  been  shown  to  the  satis- 
LCtion  of  this  Board  that  the  lands  described  in  chapter  616, 
aws  of  1913,  intervening  between  the  present  shore  line  of 
ake  Erie  and  the  said  arbitrary  line  as  so  determined  by  the 
bate  Engineer  and  Surveyor,  have  been  carried  away  by  avulsion, 
lerefore,  it  will  be  unnecessary  for  the  owners  of  the  uplands 
^reafter  to  apply  for  a  further  grant  of  said  lands  and  that 
?reafter  said  owners  may  apply  only  for  the  lands  outside  of 
lid  arbitrary  line  to  the  Harbor  Line  as  established  by  the  United 
tates  Secretary  of  War. 

Respectfully  submitted, 

CHAELES  D.  NEWTOX, 

A  ttomey-General, 
JAMES  L.  WELLS, 

State  Treasurer. 
FRAI^K  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Office  of  the  Attoeney-General, 

Albany,  December  30,  1920. 

a  the  Matter  of  the  Settlement  with  the  Cayuga  Nation  of 
Indians  resident  in  the  State  of  New  York,  under  Chapter  255, 
Laws  of  1909,  as  amended,  the  following  reports  were 
presented : 

Q  the  Matter  of  the  Settlement  with  the  Resident  Cayugas  under 
Chapter  255  of  the  Laws  of  1909. 

'o  the  Commissioners  of  the  Land  Office: 
Gentlemen. —  Chapter  255  of  the  Laws  of  1909,  section  1, 
rovides   that   the  Commissioners  of  the  Land  Office  are  em- 
owered  to  adjust  the  claim  of  the  resident  Cayugas  in  the  State 
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of  New  York  *  *  *  for  the  settlement  of  said  claim  on  a  basis 
not  to  exceed  $247,609.33,  which  shall  be  subject  to  the  approval 
of  the  Governor  of  this  State. 

At  the  first  hearing  the  Commissioners  rejected  the  claim  on 
the  ground  that  the  Cayugas  had  no  legal  or  equitable  claim 
against  the  State.  Mandamus  Proceedings  were  thereafter  com- 
menced against  the  Commissioners  and  it  was  held  that  no  judi- 
cial powers  were  possessed  by  the  Commissioners  under  said 
chapter  and  their  only  duty  was  to  adjust  a  settlement. 

People  ex  rel.  Cayuga  Nation  v.  Commissioners  of 
Land  Office,  152  A.  D.  543;  affd.,  207  K  Y.  42, 
reversing  74  Misc.  154. 

Subsequently,  acting  under  the  mandamus  order,  the  Commis- 
sioners allowed  the  whole  claim,  but  divided  the  amount  by  pro- 
viding that  two-thirds  of  the  sum  stated  in  said  act  should  be 
awarded  to  the  resident  Cayugas  and  one-third  thereof,  amounting 
to  the  sum  of  $82,586.44,  should  be  allowed  to  the  western  band 
of  Cayugas.  For  this  division  there  is  no  authority  in  the  statute 
and  the  same  has  never  been  approved  by  the  Governor  as  pro- 
vided by  said  chapter.  Out  of  the  amount  appropriated  to  the 
resident  Cayugas  the  sum  of  $18,215.89  was  deducted  for  counsel 
fees  and  disbursements;  that  out  of  the  amount  awarded  to  the 
western  Cayugas  the  sum  of  $9,271.78  was  deducted  and  allowed 
for  counsel  fees  and  disbursements.  The  sum  of  $34,496.74, 
including  $11,006.32  for  interest,  was  appropriated  by  chapter 
778  of  the  Laws  of  1913,  of  which  $34,494  has  been  paid  and 
$2.74  lapsed  into  the  treasury;  that  subsequently  the  annual 
interest  on  said  sum  has  been  appropriated  and  paid  up  to  October, 
1919,  by  the  Treasurer,  two-thirds  to  the  resident  Cayugas  and 
one-third  to  the  western  band  of  Cayugas. 

The  adjustment  and  award  of  any  portion  of  the  fund  men- 
tioned in  the  above  chapter  255  to  the  western  band  of  Cayugas 
is  without  authority  and  void,  and  there  has  been  no  approval  of 
the  same  by  the  Governor  of  the  State. 

Therefore  as  no  approval  of  any  settlement  has  been  made  by 
the  Governor  the  whole  matter  is  before  the  Commissioners  of 
the  Land  Office  and  may  be  altered,  amended  or  rescinded  until 
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iich  time  as  its  action  shall  receive  the  approval  of  the  Governor 
nd  all  actions  of  the  Commissioners  adjusting  the  same  or  award- 
ag  any  portion  thereof  to  the  western  band  of  Cayugas  or  mak- 
ag  any  disposition  thereof  except  to  the  resident  Cayugas  should 
e  rescinded  and  the  sum  of  $220,121.66,  the  amount  remaining 
fter  deducting  the  aforesaid  counsel  fees  and  expenses,  less 
75,000  awarded  to  the  Seneca  Nation  of  Indians  for  lands  occu- 
lied  by  the  resident  Cayugas  on  the  Cattaraugus  and  Allegany 
eservations  and  for  having  their  homes  among  the  Senecas,  be 
adjusted  and  awarded  out  of  the  fund  provided  by  said  chapter 
J55,  and  that  the  Governor  be  asked  to  approve  the  same  pursuant 
o  said  chapter. 
December  30,  1920. 

CHARLES  D.  NEWTON, 

Attomey-Oeneral. 
JAMES  L.  WELLS, 

Treasurer. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor, 


STATE  OF  NEW  YORK, 

Office  of  the  Attokney-General, 

Albany,  December  30,  1920. 

To  the  Comnuissioners  of  the  Land  Office: 

Gentlemen. —  Your  standing  committee,  to  whom  was  re- 
ferred chapter  596  of  the  Laws  of  1920,  and  which  is  section  3 
of  chapter  255  of  the  Laws  of  1909,  providing  for  the  making  of 
suitable  provision  between  the  resident  Cayugas  in  the  State  of 
Xew  York  and  The  Seneca  Nation  of  Indians  for  the  residence 
and  occupancy  of  lands  for  said  Cayugas  on  the  Cattaraugus  and 
Allegany  reservations,  and  such  as  will  provide  for  them  and 
secure  homes  for  the  Cayugas  and  for  the  payment  of  the  same 
out  of  the  fund  mentioned  in  section  1  of  said  chapter  255,  and  a 
petition  for  that  purpose  having  been  filed  on  behalf  of  The 
Seneca  Nation  of  Indians,  do  hereby  submit  our  report  as  follows : 


I 
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That  on  the  second  day  of  December,  1920,  a  meeting  of  your 
committee  was  duly  held  at  the  office  of  the  Attorney-General  in 
the  city  of  Albany,  where  the  claim  of  the  Senecas  and  the  rights 
of  the  Cayugas  were  fully  investigated  and  considered,  from 
which  it  appears  that  about  the  year  1842  the  Cayugas  moved 
from  the  Buffalo  reservation  with  the  Senecas  and  settled  on 
portions  of  the  Cattaraugus  and  Allegany  reservations  and  have 
ever  since  continued  to  hold,  occupy  and  cultivate  a  large  portion 
thereof;  that  the  land  so  held  and  now  occupied  by  the  Cayugas 
amounts  to  several  hundred  acres  of  land  and  the  same  is  not  con- 
fined to  any  one  section,  but  is  located  in  various  parts  of  said 
reservations  and  on  which  they  have  comfortable  homes  and  farm 
buildings;  that  they  have  and  do  intermarry  with  the  Senecas; 
that  during  all  that  time  the  Cayugas  have  kept  up  their  tribal 
relations  by  annually  electing  chiefs;  that  they  have  never  con- 
tributed towards  the  expenses  of  the  government  of  The  Seneca 
Nation  of  Indians,  which  annually  amounts  to  about  $2,500; 
that  the  lands  90  held  by  the  Cayugas  on  said  reservations,  have 
an  annual  rental  value  of  from  $5  to  $10  an  acre  and  is  of  an 
estimated  value  of  $50  per  acre;. that  lands  on  said  reserva- 
tions are  purchased  and  sold  by  the  Cayugas  among  themselves 
and  the  Senecas,  and  the  Cayugas  have  enjoyed  all  the  landed 
rights  of  the  Senecas ;  that  the  controversy  between  the  Senecas 
and  the  Cayugas  has  been  that  the  Senecas  claim  that  the  Cayugas 
should  pay  The  Seneca  Nation  of  Indians  for  the  lands  so  occu- 
pied and  held  by  them  and  contribute  towards  the  support  of  the 
government  of  The  Seneca  Nation  of  Indians,  inasmuch  as  they 
have  the  benefits  derived  therefrom,  but  this  the  Cayugas  have 
refused  to  do,  yet  continue  to  hold  and  occupy  the  lands  and  enjoy 
the  improvements  and  benefits  thereof. 

Therefore  your  committee  recommend: 

1.  That  the  resident  Cayugas  in  the  State  of  New  York  have 
a  home  with  The  Seneca  Nation  of  Indians  on  the  Cattaraugus 
and  Allegany  reservations;  that  they  continue  to  occupy  and 
possess  the  lands  on  said  reservations,  which  they  now  hold  and 
occupy,  the  same  as  heretofore  and  have  and  possess  the  same 
rights  thereto  as  the  Senecas  have  to  the  balance  of  said  reserva- 
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ons  for  and  during  such  time  as  The  Seneca  Nation  of  Indians 
mtinue  to  hold  and  occupy  said  reservations  and  said  Cayugas 
ay  have  their  said  possessions  recorded  in  the  books  of  The 
sneca  Nation  of  Indians  kept  by  the  clerk  of  said  nation,  the 
ime  as  the  Senecas,  and  that  the  said  Cayuga  Indians  may  con- 
nue  their  tribal  organization  by  electing  chiefs  and  do  and  per- 
>Tm  all  their  tribal  rights. 

2.  That  out  of  the  fund  mentioned  in  section  1  of  chapter  255 
f  the  Laws  of  1909,  there  shall  be  set  apart  for  The  Seneca 
ration  of  Indians  the  sum  of  $75,000,  less  counsel  fees  and 
isbursements  to  the  amount  hereafter  stated,  and  the  same  shall 
B  held  in  trust  for  The  Seneca  Nation  of  Indians  by  the  Treas- 
rer  of  the  State  of  New  York,  who  shall  semi-annually  pay  the 
iterest  thereon  at  the  rate  of  5  per  cent  per  annum  to  the  United 
tates  special  agent  in  charge  of  the  New  York  Indians,  to  be  by 
im  distributed  among  the  Seneca  Indians  with  the  other  annuity 
loneys  and  at  the  same  ratio,  said  interest  to  be  computed  from 
ie  first  day  of  January,  1920. 

3.  That  the  sum  of  $7,500  shall  be  deducted  from  the  said 
am  of  $75,000  for  counsel  fees  and  also  the  disbursements  of 
leneca  and  Cayuga  Indians  to  be  audited  by  the  Comptroller  and 
llowed  to  and  paid  to  Hudson  Ansley,  the  attorney  for  The 
leneca  Nation  of  Indians. 

4.  That  The  Seneca  Nation  of  Indians  in  consideration  of  the 
bove-mentioned  sum  of  $75,000  shall  at  all  times  hereafter  treat 
te  Cayugas  as  their  friends  and  strictly  observe  all  the  con- 
litions  and  recommendations  herein  contained. 

Dated,  December  30,  1920. 

CHARLES  D.  NEWTON, 

Attorney-General. 
JAMES  L.  WELLS, 

Trea&nirer. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK, 
Attorney-General's  Office, 

Albany,  December  28,  1920. 

Application  of  the  Water-Front  Industrial  Sites  Compan 
Inc.,  for  a  grant  of  land  under  waters  of  Arthur  Kill,  in  t 
Fifth  Ward  of  the  Borough  of  Richmond,  granted  to  Lu 
Amelia  Starr  et  al.,  April  10,  1920,  and  recorded  in  the  offi 
of  the  Secretary  of  State  in  Book  56  of  patents,  at  page  270. 

I  DO  HEREBY  CERTIFY  that  I  have  examined  the  annexed  app 
cation  of  Water-Front  Industrial  Sites  Company,  Inc.,  for  a  gra 
of  land  under  water,  for  beneficial  enjoymeait,  and  certify  that  tl 
same  is  made  in  accordance  with  the  provisions  of  the  statut 
relating  thereto :  This  is  an  application  for  a  confirmatory  gra 
which  was  erroneously  made  to  Lucy  Amelia  Starr  and  othei 
April  10,  1920,  upon  their  previous  application  after  they  hj 
conveyed  the  uplands  adjoining  to  the  Water-Front  Industri 
Sites  Company,  Inc.,  and  under  these  circumstances  I  recoi 
mend  that  the  usual  rules  of  the  Land  Board  be  waived. 

CHAKLES  D.  NEWTON, 

A  ttomey 'General, 


The  standing  committee  reported  on  December  30,  1920,  tl 
following  rules  of  practice  which  had  been  adopted  this  day  I 
said  committee: 

STATE  OF  NEW  YORK 
Commissioners  of  the  Laistd  Ofpicb 

Bvles  of  Practice  Before  the  Stamding  Committee  on  the  Hearin 

of  Remonstromces 
Adopted  December  30,  1920 
1.  The  special  standing  committee  of  the  Commissioners  of  tl 
Land  Office  for  the  purpose  of  hearing  contested  applications  fc 
grants  of  land  under  water  and  other  matters,  to  consist  of  th 
Attomey-Gteneral  as  chairman  with  the  Treasurer  and  Stal 
Engineer  and  Surveyor  shall  be  known  as  '*  The  Committee  o 
the  Hearing  of  Remonstrances."    It  shall  meet  in  the  office  of  th 
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ttorney-General  in  the  Capitol,  at  Albany.     Meetings  may  be 
died  at  any  time,  at  the  convenience  of  the  committee. 

2.  Upon  the  receipt  by  the  Commissioners  of  the  Land  Office 
E  a  remonstrance  against  the  issuing  of  letters  patent  for  a  grant 
f  land  under  water,  for  which  an  application  has  been  filed,  the 
ecretary  of  the  Board  shall  forward  a  copy  of  these  rules  to  the 
amonstrant  or  to  his  attorney. 

3.  Within  twenty  (20)  days  thereafter  the  remonstrant  shall 
le  with  the  Commissioners  an  additional  formal  remonstrance  in 
Titing,  which  shall  set  forth  in  an  orderly  manner  the  reasons  for 
pposing  the  grant  applied  for;  and  if  the  remonstrant  claims 
Itle  to  the  lands  under  water  or  to  the  adjacent  uplands,  a  copy 
f  the  patent,  deed  or  other  instrument  upon  which  his  claim  is 
ased,  shall  be  attached  to  the  remonstrance  and  shall  be  made  a 
art  thereof.  Such  remonstrance  must  be  accompanied  with 
roof  of  service  of  the  same  on  the  adverse  party. 

4.  After  the  expiration  of  ten  (10)  days  from  the  service  of 
he  remonstrance  on  the  adverse  party,  either  party  may,  upon  ten 
ays'  notice,  bring  the  matter  to  a  hearing  before  the  committee, 
y  serving  upon  the  adverse  party  a  notice  of  heai'ing,  srubstan- 
ially  in  the  same  form  as  the  usual  notice  of  trial,  and  by  filing 
7ith  the  Attorney-General  a  copy  thereof,  with  proof  of  service 
f  the  same  upon  the  adverse  party.  If  the  day  set  for  such  hear- 
Qg  be  inconvenient  to  said  committee,  notice  shall  be  given  by 
hem  to  all  parties  of  an  adjourned  date. 

5.  In  all  cases,  applications  will  be  heard  in  the  order  in  which 
uch  notices  of  hearing  have  been  filed  with  the  clerk.  Upon  the 
ailure  of  the  remonstrant  to  appear,  the  remonstrance  shall  be 

leemed  withdrawn,  and  the  application  shall  be  returned  to  the  I^B 

ioard  for  action.    Upon  the  failure  of  the  applicant  to  appear,  |^Bi 

he  remonstrant  shall  be  heard  and  the  matter  decided  by  the 
5oard  upon  all  of  the  evidence  before  it. 

6.  When  the  number  of  applications  filed  with  the  Board  is  so 
arge  as  to  prevent  their  being  heard  on  the  day  set,  or  in  case  a 
luorum  of  said  committee  cannot  meet  on  said  day,  timely  notice 
0  that  effect  will  be  given  to  those  attorneys  who  cannot  be  heard. 
[n  all  such  cases  their  presence  will  not  be  required  on  the  day 
5et,  but  they  shall  receive  timely  notice  when  they  should  appear 
for  a  hearing. 
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7.  When  the  report  of  the  committee  on  any  application  shall 
be  presented  to  the  full  Board  of  the  Commissioners  of  the  Land 
Office  for  their  action,  either  party  may,  as  of  coarse,  appear 
before  the  Board  and  be  heard.  If  either  party  intends  to  appear 
before  the  Board,  he  shall  give  timely  notice  to  that  effect  to  the 
adverse  party,  and  shall  file  with  the  Secretary  of  the  Board  a 
copy  of  such  notice,  with  proof  of  service  thereof  upon  the  adverse 
pariy. 

8.  In  cases  where,  in  the  judgment  of  the  committee,  it  is 
desirable,  either  for  the  convenience  of  witnesses  or  otherwise, 
to  hold  special  hearings  at  places  other  than  the  city  of  Albany, 
hearings  will  be  so  held  in  their  discretion  and  in  such  places  and 
at  such  times  as  they  may  decide.  Timely  notice  of  such  hearings 
will  be  given  to  both  partis.  But  hearings  will  not,  as  a  matter 
of  right,  be  granted  outside  of  the  city  of  Albany ;  and  the  State 
shall  be  at  no  expense  for  furnishing  accommodations  for  hearings 
at  places  other  than  the  city  of  Albany. 

9.  These  rules  shall  take  effect  immediately. 


STATE  OF  NEW  YORK, 

Office  of  the  Attobney-Geneeal, 

Albany,  December  80,  1920. 

Before    the    Standing    Committee    on    the    Hearing    of 

Remonstrances 

In  the  Matter  of  the  Application  of  the  City  of  Buffalo,  under 
chapter  ^6  of  the  Laws  of  1913,  for  a  grant  of  land  under  the 
waters  of  Lake  Erie  between  Georgia  street  and  Jersey  street. 

In  the  Matter  of  the  Application  of  The  New  Yobk  Central 
AND  Hudson  River  Railroad  Company  under  section  18  of 
the  Railroad  Law  and  the  general  statutes  of  the  State,  for 
grants  of  certain  lands  under  waters  of  Lake  Erie,  being  a  por- 
tion of  the  lands  also  applied  for  by  the  city  of  Buffalo. 

Gentlemen. —  The  application  of  The  New  York  Central  and 
Hudson  River  Railroad  Company  was  filed  November  20,  1912. 
The  application  of  the  city  of  Buffalo  was  filed  May  20,  1913. 
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Tearings  have  been  had  on  these  two  applications  by  your  com- 
nittee,  as  well  as  by  previous  committees.  Yonr  committee  has 
endeavored  to  procure  an  amicable  settlement  of  the  dispute  be^ 
ween  the  city  of  Buffalo  and  the  railroad  company  but  has  been 
insucoessful.  Your  committee,  therefore,  would  recommend  that 
rouT  honorable  board  make  the  following  determinations  on  these 
wo  applications:  .   . 

First. —  That  the  Land  Board  authorize  a  grant  to  the  city  of 
Buffalo  for  a  nominal  consideration  pi  so  much  of  the  lands 
ipplied  for  by  it  as  lie  between  Jersey  street  and  a  line  in  con- 
tinuation of  the  division  line  beteen  Lots  39  and  40,  between 
Caroline  and  Virginia  streets,  except  so  much  thereof  as  has  been 
^t  apart  by  the  Land  Board  for  the  naval  militia  of  the  State  of 
f^'ew  York,  provided  that  the  city  of  Buffalo  convey  to  the  State 
Df  Xew  York  the  title  which  the  city  of  Buffalo  now  has  or  claims 
to  have  in  the  land  lying  between  the  aforesaid  continuation  line 
between  saids  Lots  39  and  40  and  the  south  line  of  Georgia 
street,  including  its  uplands  adjacent  thereto,  at  the  same  price 
which  was  paid  by  the  city  therefor,  and  also  upon  further  con- 
dition that  the  remonstrance  by  the  city  of  Buffalo  to  the  applica- 
tion of  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany be  withdrawn,  and  further  that  the  proper  authorities  of  the 
eity  of  Buffalo  shall  furnish  to  the  Land  Board  suitable  plans, 
to  be  legally  adopted,  for  the  contemplated  improvements  of  the 
lands  under  water  so  to  be  granted  to  the  city. 

Your  committee  further  recommends  that  a  grant  issue  to  The 
New  York  Central  Railroad  Company,  successor  to  The  New 
York  Central  and  Hudson  River  Railroad  Company,  of  so  much 
of  the  lands  applied  for  by  them,  beginning  at  a  point  on  the 
continuation  of  said  division  line  between  Lots  39  and  40  and  the 
south  line  of  Georgia  street,  together  with  such  lands  as  may  be 
conveyed  to  the  State  by  the  city  of  Buffalo,  upon  paying  the 
appraised  value  thereof,  to  be  determined  by  this  Board,  pro- 
vided, however,  that  the  city  of  Buffalo  shall  accept  the  terms  and 
conditions  hereinbefore  provided  in  the  foregoing  recommenda- 
tion for  a  grant  to  the  said  city,  and  upon  the  further  condition 
.that  the  railroad   company   withdraw   itfi   remonstrance   to   the- 
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application  to  the  city  of  Buffalo  to  land  lying  north  of  a  eontii 
tion  of  the  south  line  of  Lot  40,  above  mentioned,  and  shall 
with  the  Land  Board  suitable  plans  for  contemplated  impr 
ments  of  the  lands  under  water.  The  committee  further  rec 
mends  that  in  case  the  city  of  Buffalo  shall  neglect  or  ref 
within  three  months  from  date,  to  submit  to  the  Commissio 
of  the  Land  Office  a  certified  copy  of  a  resolution  of  the  com 
council  of  the  city  of  Buffalo,  legally  adopted  and  passed,  sigi 
ing  its  acceptance  of  all  the  terms  and  conditions  specified  in 
report,  then  that  the  grant  of  all  the  right,  title  and  interee 
the  State  in  and  to  the  lands  under  water  applied  for  by  the 
xoad  company  between  the  south  line  of  Lot  40  and  south  liu 
Georgia  street,  be  made  to  said  railroad  company  upon  pap 
into  the  State  treasury  of  the  appraised  valuation  thereof,  as 
be  further  determined  by  this  Board. 

Respectfully  submitted, 

CHARLES  D.  NEWTOX, 

Attomey-Genen 

JAMES  L.  WELLS, 

Treasure 

FRANK  M.  WILLIAMS, 
J  State  Engineer  and  Surveyc 
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renewal  commissions  on  insurance  policies  written  before  January  1, 

1019,  are  taxable  ( Income  Tax  Letter  No.  40) 237 

Bochester  East  Side  sewer  assessments  not  deductible   (Income  Tax 

Letter   No.    22) 208 

salaries  paid  by  corporations,  stock  of  which  is  owned  by  the  United 

States,    not    exempt    from    income    tax     (Income    Tax    Letters 

Nos.  17  and   18) 204 

section  377,  Tax  Law;  does  not  apply  to  withholding  agents  (Income 

Tax  Letter  No.  21 ) 207 

section  360,  Tax  Law;  federal  surtaxes  not  deductible   (Income  Tax 

Letter    No.    25) 211 

section  384,  Tax  Law;  income  tax  returns  not  subject  to  subpoena 

( Income  Tax  Letter  No.  30) 218 

section  366,  Tax  Law-;   withholding  agents  should  withhold  tax  at 

source    (Income  Tax  Letter  No.   31 ) 220 

section  377,  Tax  Law;   computation  of  increased  tax  penalties  and 

interest   ( Income  Tax  Letter  No.  32 ) 222 

section  350,  Tax  Law;  as  amended,  definition  of  "resident"  (Income 

Tax  Letter  No.   33) 224 

section  359,  Tax  Law;  non-residents  not  taxable  on  dividends  from 

personal  service  corporations   (Income  Tax  Letter  No.  34) 225 

section  382,  Tax  Law;  distribution  by  County  Treasurer  (Income  Tax 

Letter  No.  35) 226 

section  382,  Tax  Law;   distribution  by  County  Treasurers    (Income 

Tax  Letter  No.   37) 229 

stock  dividends  not  regarded  as  taxable  income  (Income  Tax  Letter 

No.   26)     213 

taxability  of  constitutional  officers  (Income  Tax  Letter  No.  38) 231 
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INCREASE  OF  SALARY  BY  STATUTE:  p^o, 

increased  by  Legislature  of  aalary  of  division  engineer  does  not  cancel 
eligible  list  established  by  promotion  examination 81 

INTEREST: 

section  261,  Tax  Law;  interest  received  by  county  officers  on  mort- 
gage tax  moneys  should  be  distributed  in  same  proportions  as  the 
principal  8; 

section  129,  Village  Law;  rate  of  interest  on  village  bonds  for  street 
improvement    12( 

LANDS  UNDER  WATER: 

see  opinions  to  Commissioners  of  Land  Office 299-381 

LEGAL  NOTICES: 

fees  for  printing 17( 

LETTERS   PATENT: 

form    of    335-340,  341 

LICENSE  TO  CH:\UFFEUR 

section  289,  Motor  Vehicle  Law ;  fee  paid  by  applicant  for  chauffeur's 
license  to  be  returned  if  he  is  denied  license 11{ 

MEMORANDA,  REPORTS,  ETC.: 

application  to  commence  action  for  dissolution  of  Eagle  Paint  and 
Varnish   Co.,   Inc 24 

application  to  commence  action  for  dissolution  of  The  Keepsafe 
Company,   Inc 241 

application  to  commence  action  for  dissolution  of  David  &  David,  Inc.  24" 

application  to  commence  action  for  dissolution  of  The  Gotham  Com- 
pany      25 

application  to  commence  action  for  dissolution  of  New  York  Sanitary 
Products   Company    251 

application  to  commence  action  against  Milo  A.  Tifft  to  test  title 
to  the  office  of  supervisor  in  the  Fourth  Ward  of  City  of  Oswego . .   25 

application  to  commence  action  for  dissolution  of  the  Finance  Com- 
pany of  New  York 26 

application  to  commence  action  against  William  Cunningham  and 
Michael  J.  Culkin  fo  oust  and  exclude  them  from  the  offices  of 
Directors  of  the  Firemen's  Mutual  Benevolent  Association  of  the 
City  of  New   York 26 

application  to  commence  action  for  dissolution  of  the  Perfection 
Candy    Company    27 

application  to  commence  action  against  Newton  L.  Dickenson  to  try 
the  title  to  office  of  Town  Superintendent  of  Highways  in  Town 
of  Hanover,  Chautauqua  County,  N.  Y 27 

application  to  commence  action  for  dissolution  of  Victor  Kremer 
Film  Features,  Inc 2S 
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MILITARY  LAW:  p^ob 

article  1-a,  boys  employed  by  Federal  Government,  not  exempt  from 

training    109 

a  member  of  the  National  Guard  drafted  into  the  U.  S.  Army  under 

section  111  of  the  National  Defense  Act,  stood  discharged  from  the 

Militia    55 

section  192;  leasing  of  armory  for  holding  boxing  matches 1^8 

section  245;  conflicting  amendments  to  same  section 14ti 

section  27;  employment  of  boys  subject  to  military  training 16;J 

section  245;  State  officer  or  employee  entitled  to  privileges  regardless 

of  transfer   185 

MILITARY  TRAINING  COMMISSION: 

article  1-a,  Military  Law;  employment  by  Federal  Government  does 

not  exempt  boys  from  military  training 110 

section  27,  Military  Law;  employment  of  boys  subject  to  military 
training    163 

MORTGAGE  TAX  MONEYS: 

section  261,  Tax  Law;  interest  received  by  county  officers  on  mort- 
gage tax  moneys  should  be  distributed  in  same  proportions  as  the 
principal   87 

MOTOR  VEHICLE  LAW: 

section   289;    fee   paid  by  applicant   for   chauffeur's   license  to   be 

returned  if  he  is  denied  license 118 

vehicles  passing  street  surface  cars 158 

STATION AL  DEFENSE  ACT,  §  III: 

a  member  of  the  National  Guard  drafted  into  the  U.  S.  Army  under 
$  III  of  the  National  Defense  Act,  stood  discharged  from  the 
Militia    65 

NATIONAL  GUARD: 

a  member  of  the  National  Guard  drafted  into  the  U.  S.  Army  under 
section  III  of  the  National  Defense  Act,  stood  discharged  from 
the   Militia    55 

PEDDLERS'  LICENSE: 

veterans   entitled   to 184 

PENAL  LAW: 

section  29,  misdemeanor  to  employ  boys  subject  to  military  training 

who  do  not  hold  certificates . . .  -. 163 

section  1897';  possession  of  pistols  by  U.  S.  Reserve  Officers 165 

PENALTIES  ON  PAYMENT  AFTER  TAX  IS  DUE: 

provisions  of  chapter  51,  Laws  1920,  not  retrospective,  and  accrued 
penalties  are  not  affected  thereby Ill 

PENSIONS: 

Civil  Service  Law,  article  4;  retirement  of  State  employees 13.'1 

policemen  and  firemen  under  Greater  New  York  Charter  not  exempt 

from   income   tax 200 

retirement  and  pension  of  Civil  War  veterans 108 


Digitized  by  VjOOQIC 


396  Index  to  Opinions,  Form^vl  and  Informal 

PISTOLS:  P^< 

possession  by  U.  S.  Reserve  Officers 1( 

POOR  LAW: 

section  40;  residence  required  for  relief 1] 

PROMOTIONS: 

increase  by  Legislature  of  salary  of  division  engineer  does  not  cancel 
eligible  list  established  by  promotion  examination i 

PUBLIC  HEALTH  LAW: 

section  373;  term  of  office  of  registrar  of  vital  statistics l( 

PUBLIC  OFFICERS  LAW: 

section  373,  Public  Health  Law;  term  of  office  of  registrar  of  vital 
statistics     1( 

PUBLIC  SER\aCE  COMMISSION": 

section  245,  Military  Law;  State  officer  or  employee  entitled  to  privi- 
leges regardless  of  transfer IJ 

REGISTRAR  OF  VITAL  STATISTICS: 

term  of  office    IG 

RETIREMENT  AND  PENSION: 

civil  war  veterans  must  be  in  State  employ  for  a  continuous  period 

of  ten  years  at  time  of  application  for  retirement 10 

computation  of  length  of  service 15 

judges  of  Court  of  Appeals 11 

SARATOGA  STATE  WATER  CORPORATION: 

section  1425,  Penal  Law;  use  of  the  device  of  arms  of  the  State  on 
advertising  matter  is   illegal J 

SCHOOL  LAW: 

article  33-a,  Education  Law;  borrowing  money  for  school  purposes..   IC 

SECRETARY  OF  STATE: 

section  289,  Motor  Vehicle  Law;  fee  paid  by  applicant  for  chauffeur's 

license   when   application    is   denied 11 

8e»:tion  1-a,  article  II,  State  Constitution;  article  15-a,  Election  Law; 

absentee  voters   1] 

SECRETARY  OF  WAR: 

section    1897,  Penal   Law;    possession   of   pistols  by  U.   S.   Reserve 
Officers    IC 

STATE  BOARD  OF  CHARITIES: 

section   153,  General  Municipal  Law;   residence  necessary  for  relief 

by  Board  of  Child  Welfare 11 

section  40,  Poor  Law;   residence  necessary   for  relief  by  Board  of 

Child   Welfare    11 

article  7-a,  General   Municipal  Law;   allowance  by  Board  of  Child 

Welfare     1" 
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STATE  Cn^IL  SERiVICE  COMMISSION:  paoi 

sections   10,   12,   14,  Civil  Service  Law,  rule  IV;   reclassification  of 
position     181 

STATE  COMMISSIONER  OF  HEALTH: 

section  373,  Public  Health  Law;  term  of  office  of  registrar  of  vital 
statistics 101 

STATE  COMPTROLLER: 

allocation  of  earnings  by  accountants,  etc 233 

article  33-a,  Education  Law;   right  of  Board  of  Education,  Amster- 
dam, to  borrow  money  for  school  purposes 167 

""    article  VIII,  section  9,  State  Constitution;  advancement  of  moneys 

to  American  Seamen's  Friend  Society 194 

article  XVI,  Tax   Law;    pensions  of  policemen   and  firemen   under 

Greater  New  York  Charter  not  exempt  from  income  tax 200 

assessments  levied  under  Bronx  Valley  Sewer  Act  are  deductible . .  203 

Christmas  presents  to  employees  of  New  York  Clearing  House 201 

Civil  Service  Law,  article  d;  payment  for  overtime  work,  State  Insti- 
tution       107 

Civil  Service  I-aw,  article  4 ;  retirement  on  pension  of  State  employees  133 
Civil  Service  Law,  article  IV;  compensation  of  judges  of  Court  of 

Appeals,  State  employees  retirement  system 198 

Comptroller  has  no  power  to  grant  exemptions  to  members  of  favored 

organizations    207 

contributions  to  military  organizations  not  deductible 217 

employees  of  railroads  not  operated  by  United  States  not  entitled  to 

exemption    on   salaries 209. 

exempt  property  not  included  in  assessed  valuations 228 

income  from  National  Bank  stock 215 

renewal  commissions  on  insurance  policies  written  before  January  1, 

1919,   are    taxable 23T 

Rochester  East  Side  sewer  assessments  not  deductible 208 

salaries  paid  by  corporations,  stock  of  which  is  owned  by  the  United 

States,  not  exempt  from   income  tax 204 

section  270,  Tax  Law;  stock  transfers  outside  the  State,  where  taxable  124 
section  270,  Tax  Law;  stock  transfers  before  and  after  amendment 

to   statute    127 

section  270,  Tax  Law;  transfer  to  and  from  trustees 135 

section  245,  Military  Law;  conflicting  amendments  to  same  section, 

later  one  repealing  the  former 146 

section  270,  Tax  Law;  transfers  to  new  voting  trust 149 

section  270,  Tax  Law;  original  issue  of  stock  to  trustees 153 

section  377,  Tax  Law;  does  not  apply  to  withholding  agents 207 

section  360,  Tax  Law;  federal  surtaxes  not  deductible 211 

section  384,  Tax  Law;  income  tax  returns  not  subject  to  subpoena..   218 
section  366,  Tax  Law;  withholding  agents  should  withhold  tax  at 

source    220 

section  377,  Tax  Law;  computation  of  increased  tax  penalties  and 

interest     222 
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STATE  COMPTROLLER  — Continued:  p 

section  350,  Tax  Law  as  amended,  definition  of  "  resident " { 

section  359,  Tax  Law;  non-residents  not  taxable  on  dividends  from 

personal   service  corporations 5 

section  382,  Tax  Law;  distribution  by  County  Treasurer S 

section  382,  Tax  Law;  distribution  by  County  Treasurers 5 

stock  dividends  not  regarded  as  taxable  income. ' 

taxability   of   constitutional  officers S 

STATE  CONSTITUTION: 

article  III,  section  16;   article  I,  section  6;  article  VII,  section  7; 

State  lands  held  for  a  specific  purpose  within  forest  preserve  area. 

section  1-a,  article  II ;  absentee  voting ] 

section   9,  article  VIII;    chapter   901,  Laws   1920;   advancement  of 

moneys  to  American  Seamen's  Friend  Society 1 

STATE  EMPLOYEES'  RETIREMENT  SYSTEM: 

article  4,  Civil  Service  Law;  computing  length  of  service ] 

article  IV,  Civil  Service  Law;  compensation  of  judges  of  Court  of 

Appeals '. ] 

retirement  and  pension  of  Civil  War  veterans ] 

STATE  ENGINEER: 

section  22-a,  Civil  Service  Law;   preference  where  number  of  posi- 
tions is  reduced , 1 

STATE  FINANCE  LAW: 

section    37;    fund    allowed   manufacturing    department    of    Elmira 
Reformatory    ] 

STATE  HIGHWAY  COMMISSION: 

increase  by  Legislature  of  salary  of  division  engineer  does  not  cancel 
eligible  list  established  by  promotion  examination 

STATE  HOSPITAL  COMMISSION: 

silverware  purchased  by  State  Hospitals  is  subject  to  Federal  tax. .   1 

STATE  TAX  COMMISSION: 

section  258,  Tax  Law,  as  amended;  provisions  of  chapter  51,  Laws 
1920,   not    retrospective ] 

STATUTES: 

chapters  243  and  630,  Laws  1920;   conflicting  amendments  to  same 
section     ] 

STOCK  TRANSFERS: 

section  270,  Tax  Law;  where  taxable  on  transfers  outside  the  State. .   ] 
section  270,  Tax  Law;  taxation  on  transfers  before  and  after  amend- 
ment to  statute ] 

section  270,  Tax  Law;  assignment  of  stock  directly  to  a  trustee  not 

taxable    ] 

section  270,  Tax  Law;   expiration  of  voting  trust 1 

1  ;tion  270,  Tax  Law;  transfer  to  trustees  for  retirement ] 
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SUPERINTENDENT  OF  PUBLIC  WORKS: 

section   22,    Civil    Service    Law;    honorably   discharged   member   of 

national  guard  is  protected 131 

TAX  LAW: 

allocation  of  earnings  by  accountants,  etc 233 

article  XVI,  pension  of  policemen  and  firemen  under  Greater  New 

York   Charter    200 

assessments  levied  under  Bronx  Valley  Sewer  Act  are  deductible 203 

Christmas  presents  to  employees  of  New  York  Clearing  House....   201 
Comptroller  has  no  power  to  grant  exemptions  to  members  of  favored 

organizations    207 

contributions  to  military  organizations  not  deductible 217 

employees  of  railroads  not  operated  by  United  States  not  entitled 

to  exemption  on  salaries 209 

exempt  property  not  included  in  assessed  valuations 229 

income  from  National  Bank  stock 215 

renewal  commissions  on  insurance  policies  written  before  January  1, 

1919,    are   taxable 237 

Rochester  East  Side  sewer  assessments  not  deductible 208 

salaries  paid  by  corporations,  stock  of  which  is  owned  by  the  United 

States,  not  exempt  from  income  tax 204 

section  261,  interest  on  mortgage  tax  moneys;  interest  received  by 

county  officers  on  mortgage  tax  moneys  should  be  distributed  in 

same  proportions  as  the  principal 87 

section  258  as  amended;  provisions  of  chapter  51,  Laws  1920,  not 

retrospective    Ill 

section  27*0;  stock  transfers  outside  the  State 124 

section  270,  taxation  on  transfers  before  and  after  amendment  to 

statute    127 

section  270;  transfer  tax,  assignment  of  stock  directly  to  a  trustee, 

not  taxable    135 

section  270;  expiration  of  voting  trust  and  transfers  to  new  voting 

trust   • 149 

section  270;  stock  transfers  to  trustees  for  retirement 153 

section  377 ;  does  not  apply  to  withholding  agents 207 

section  360;   federal  surtaxes  not  deductible 211 

section  384;   income  tax  returns  not  subject  to  subpoena 218 

section  366 ;  withholding  agents  should  withhold  tax  at  source 220 

section  377;  computation  of  increased  tax  penalties  and  interest..  222 

section  350,  as  amended ;  definition  of  **  resident  " 224 

section  359,  non-residents  not   taxable  on   dividends  from  personal 

service   corporations    225 

section  382 ;  distribution  by  County  Treasurer 226 

section   382 ;   distribution  by  County  Treasurers 229 

stock  dividends  not  regarded  as  taxable  income 213 

taxability   of  constitutional  oflftcers 231 

TAX  ON  SILVERWARE: 

when  bought  for  State  Hospitals 105 
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UNITED  STATES  REVENUE  ACT  OF  191&:  pag 

flection  905,  title  IX;  silverware  purchased  by  State  Hospitals  is 
subject  to  Federal  tax IOj 

VACANCIES: 

section  373,  Public  Health  Law;  term  of  office  of  registrar  of  vital 
statistics  10 

VETERANS: 

section  21-a,  Civil  Service  Law;  civil  war  veterans  must  be  in  State 
employ  for  a  continuous  period  of  ten  years  at  time  of  appli- 
cation   for    retirement 101 

section  22,  Civil  Service  L«w;  honorably  discharged  member  of 
National  Guard   is  protected 13' 

section  32,  General  Business  Law;  entitled  to  peddlers'  license 18^ 

VILLAGE  LAW: 

section  120;  rate  of  interest  on  village  bonds  for  street  improvements  12C 

VOTING  TRUSTS: 

section  270,  Tax  Law;  stock  transfer  outside  State 12^ 

section  270,   Tax   Law;    transfers   before   and   after   amendment   to 

statute 127 

section  270,  Tax  Law;  expiration  of  and  transfer  to  new  trust 14 J 

WAR  TAX: 

members  of  military  organization  occupying  armory  for  entertain- 
ments must  pay  war  tax 5^ 

silverware  purchased  for  State  Hospital  use lOS 
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STATE  OF  NEW  YORK 

Executive  Ohambeb 

Ai«BAKT,  March  7,  1921. 
To  the  Legislature: 

I  have  the  honor  to  transmit  a  statement  of  the  pardons,  com- 
mutations  and  reprieves  granted  during  the  year  nineteen  hun- 
dred and  twenty. 

NATHAN  L.  MILLER, 

Oovemor. 

[3] 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


PARDONS 

August  12,  1920.  Frank  A.  Larocca.  Convicted  in  New  York 
county,  serving  sentence  of  five  months  in  City  Prison,  New 
York  city,  for  making  false  statement  in  connection  with  an  elec- 
tion return  in  a  primary  election. 

A  number  of  other  defendants  informed  against  jointly  with 
Larocca  were  given  sentences  of  two  months.  Laxocca  was  advised 
to  stand  trial  and  appealed  and  lost  his  case  on  appeal,  and  was 
consequently  sentenced  to  five  months.  He  has  already  served  two 
months  straight  of  the  sentence  and  spent  six  weeks  in  jail  before 
trial  awaiting  bail. 

His  previous  record  is  without  reproach.  I  am  moved  to  par- 
don him  because  of  the  destitute  condition  of  his  wife  and  baby. 
I  am  informed  by  her  that  she  is  living  on  the  charity  of  her 
neighbors. 

The  following  men  were  pardoned,  after  having  served  their 
sentences,  for  purposes  of  removing  disabilities  —  to  permit 
them  to  be  reinstated  in  their  professions,  to  be  admitted  to  civil 
service  examinations  or  to  be  permitted  to  apply  for  naturaliza- 
tion papers: 

January  13,  1920.  Bernard  H.  Lord.  Convicted  in  West- 
chester county  of  grand  larceny,  second  degree;  sentence  sus- 
pended. 

January  13,  1920.  Matthew  Aloi.  Convicted  in  Kings  county 
of  attempted  arson;  sentenced  February  23,  1906,  to  14  years 
minimum;  14  years,  6  months  maximum,  Sing  Sing  Prison. 

January  21,  1920.  Joseph  J.  Hartnett.  Convicted  in  Erie 
county  of  burglary,  second  degree;  sentenced  October,  1906,  to 
Auburn  Prison  for  10  years.  Convicted  in  New  York  county  of 
aiding  and  abetting;  sentenced  October,  1913,  to  Sing  Sing  Pri- 
son for  1  year  and  1  month. 

January  31,  1920.  Victor  Bohm.  Convicted  in  New  York 
county  of  grand  larceny,  second  degree;  sentenced  to  Sing  Sing 
Prison  November  7,  1918,  to  1  year  minimum;  4  years,  6  months 
maximum. 

March  9,  1920.  Eooco  Antoniello.  Convicted  in  Kings  county 
of  manslaughter,  first  degree;    sentenced  November  23,   1914, 
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to  Sing  Sing  Prison  for  5  years  minimum;  14  years,  6  months 
maximum. 

March  9,  1920.  Orlando  Baldi.  Convicted  in  New  Yort 
county  of  bribery;  sentenced  January  29,  1914,  to  the  N^ew  Yort 
County  Penitentiary  for  3  months. 

April  20,  1920.  George  Haug.  Convicted  in  Xew  Yorl 
county  of  gi'and  larceny;  sentenced  August  3,  1904,  to  Sing  Sing 
Prison  for  a  term  of  2  years. 

April  20,  1920.  Antonio  Mangrelli.  Convicted  in  Bi-ons 
county  of  manslaughter,  second  degree ;  sentenced  April  22,  1907^ 
to  Sing  Sing  Prison  for  11  years. 

April  20,  1920.  Theodore  Herzig,  alias  Eddie  Davis.  Con 
victed  in  New  York  county  of  perjury;  sentenced  August  28. 
1912,  to  Sing  Sing  Prison  for  2  years  minimum;  5  years,  maxi- 
mum. 

April  20,  1920.  Morris  Kronenberg.  Convicted  in  New  Yorl 
county  of  grand  larceny,  second  degree;  sentenced  January  10, 
1902  to  the  Elmira  Reformatory. 

April  30,  1920.  Charles  Pines.  Convicted  in  Nassau  county 
of  manslaughter  first  degree,  and  abortion;  sentenced  February' 
18,  1919,  to  the  New  York  County  Peniteniary  for  1  year. 

May  15,  1920.  Dominick  Casamassino.  Convicted  in  New 
York  county  of  burglary,  third  degree;  sentenced  October,  1917, 
to  Sing  Sing  Prison  for  3  years,  10  months. 

June  4,  1920.  Vincenzo  S.  Buccafurri.  Convicted  in  Kings 
county  of  manslaughter,  first  degree;  sentenced  April  1,  1911, 
to  Sing  Sing  Prison  for  9  years  minimum;  10  years,  2  months 
maximum. 

June  4,  1920.  Benjamin  Josefsberg.  Convicted  in  New  York 
county  of  criminally  receiving  stolen  property;  sentenced  to  the 
New  York  County  Penitentiary  in  February  23,  1910,  to  6 
months. 

June  4,  1920.  Bartholomew  Sabino.  Convicted  in  Saratoga 
county  of  assault;  sentenced  February,  1913,  to  Clinton  Prison 
for  5  years. 

August  24,  1920.  Morris  Flegenheimer.  Convicted  in  New 
York  county  of  burglary,  third  degree;  sentenced  to  the  Elmira 
Reformatory  August  9,  1901. 
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September  11,  1920.  Michael  Piombino.  Convicted  in  Albany 
county  of  rape,  second  degree ;  sentenced  to  Clinton  Prison,  April 

1,  1910,  to  3  years  minimum;  5  years  maximum. 
September  11,  1920.     Saveria  Malfitani.     Convicted  in  Kings 

county  of  attempted  grand  larceny,  second  degree;  sentenced 
June  13,  1916,  to  Sing  Sing  Prison  for  1  year,  3  months  mini- 
mum ;  2  years,  3  months  maximum. 

September  11,  1920.  Joseph  Fotia.  Convicted  in  New  York 
county  of  robbery,  first  degree;  sentenced  August  1,  1908,  to 
S.ing  Sing  Prison  for  5  years  minimum;  8  years  maximum. 

September  23,  1920.  Luigi  Santera.  Convicted  in  West- 
chester county  of  manslaughter,  second  degree;  sentenced  Decem- 
ber, 1906,  to  Sing  Sing  Prison  for  6  years. 

November  26,  1920.  Samuel  Rosenberg.  Convicted  in  New 
York  county  of  attempted  grand  larceny;  sentenced  December 

2,  1903,  to  Sing  Sing  Prison  for  2  years. 

November  26,  1920.  Henry  Crowl.  Convicted  in  Erie  county 
of  robbery,  second  degree ;  sentenced  to  the  Elmira  Reformatory. 

November  26,  1&20.  Julius  Gordon.  Convicted  in  Onondaga 
county  of  arson;  sentenced  January  12,  1913,  to  Auburn  Prison 
for  2  years,  2  months  minimum;  4  years,  2  months  maximum. 

November  26,  1920.  Salvatore  Coppola.  Convicted  in  New 
York  county  of  attempted  grand  larceny,  second  degree;  sent- 
enced June  21,  1911,  to  Sing  Sing  Prison  for  1  year,  3  months 
minimum ;  2  years,  4  months  maximum. 

November  26,  1920.  Henry  S.  Trivelli.  Convicted  in  Bronx 
county  of  robbery,  first  degiTe;  sentenced  April  16,  1915,  to  Sing 
Sing  Prison  for  7  years,  6  months  minimum;  19  years,  4  months 
maximum. 

November  26,  1920.  Andrew  Tirdley.  Convicted  in  New 
York  county  of  bigamy;  sentenced  May  27,  1910,  to  Sing  Sing 
Prison  for  1  year  minimum;  2  years  maximum. 

November  26,  1920.  Giuseppi  Costa.  Convicted  in  West- 
chester county  of  assault;  sentenced  February  10,  1913,  to  the 
New  York  Penitentiary  for  10  months. 

November  26,  1920.  Joseph  Ruggiero.  Convicted  in  New 
York  county  of  attempted  grand  larceny,  first  degree;  sentenced 
July  31,  1907,  to  3  years,  2  months  minimum;  4  years,  3  months 


Digitized  by  VjOOQIC 


maximum,  to  Sing  Sing  Prison.  Convicted  in  New  York  oour 
of  feloniously  carrying  a  pistol;  sentenced  April  27,  1914,  tc 
months  in  New  York  County  Penitentiary. 

December  6,  1920.  MarcelHno  Saudo.  Convicted  in  N 
York  county  of  manslaughter,  first  degree;  sentenced  January  \ 
1920,  to  20  years  in  Sing  Sing  Prison. 

December  6,  1920.  Paolo  Olivieri.  Convicted  in  New  Y( 
county  of  bigamy;  sentenced  July  29,  1908,  to  1  year  in  N 
York  County  Penitenitary. 

December  30,  1920.  John  Nardi.  Convicted  in  Kings  coui 
of  assault;  sentenced  to  New  York  County  Penitentiary  on  F 
ruary  15,  1915,  to  3  months. 

COMMUTATIONS 

January  8,   1920.     Morris  Raskowitz.     Convicted  in  Kii 
county  of  attempted  murder,  first  degree,  and  sentenced  in  Ji 
uary,   1915,  to  Sing  Sing  Prison  for   8  years  minimum; 
years,  4  months  maximum. 

Commuted  to  4  years,  11  months  and  19  days  minimium; 
years,  4  months  maximum. 

On  December  19,  1919,  the  wife  of  this  man  wrote  me  a  v( 
appealing  letter,  stating  that  she  was  in  a  sanatorium  for 
treatment  of  tuberculosis  at  Otisvillei,  and  that  she  expected  to 
discharged  in  a  short  time;  that  since  her  husband  has  been 
prison  she  has  been  in  two  different  places  for  treatment  of  * 
disease,  and  had  been  discharged  from  one  and  was  left  destit 
in  the  streets;  was  picked  up  and  sent  to  the  institution  wh 
she  now  is. 

On,  receiving  that  communication  I  again  submitted  the  case 
Raskowitz  to  the  judge  and  district  attorney  for  such  report 
they  might  see  fit  to  make  to  me  on  the  facts  presented  by 
wife.  On  December  26,  1919,  I  received  a  report  from  Ju< 
Jaycox,  who  presided  at  the  trial,  and  he  stated  that  the  lei 
was  a  very  appealing  one  (the  letter  from  the  wife)  and  thai 
he  had  the  right  he  would  grant  clemency  to  the  prisoner;  i 
ther  stating  that  in  his  opinion  the  punishment  which  Easkov 
had  undergone  might  be  considered  fairly  adequate,  and  he 
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ved  no  miscarriage  of  justice  would  result  if  he  were  released. 

I©  district  attorney  of  Kings  county  takes  substantially  the 

ne  view  of  the  matter. 

After  considering  the  situation  thoroughly  I  concluded  that  it 

LS  a  case  meriting  Executive  clemency,  so  I  decided  to  com- 

ite  the  sentence  of  the  prisoner  so  that  he  may  be  released  under 

d  subject  to  the  jurisdiction  of  the  Parole  Board,  thereby  per- 

tting  him  to  take  care  of  his  wife  who  is  badly  in  need  of  his 

dstance. 

January  9,  1920.     Matthew  Gardner.     Convicted  in  Queens 

imty  of  arson,  third  degree  and  sentenced  in  April,  1919,  to 

minimum  of  3  years;  6  years  maximum. 

Commuted  to  9  months  and  12  days  minimum;  6  years  maxi- 

im. 

Recommended  by  District  Attorney  Leary,  who  prosecuted  the 

30  and  also  by  Fire  Marshal  Brophy  of  New  York  City.    The 

strict  attorney  after  stating  the  facts  in  his  report  to  me,  adds 

ifter  the  discovery  of  the  fire  and  prior  to  his  indictment  and 

aviction,  and  during  the  trial  of  the  main  criminal,  he  ren- 

red  valuable  service  to  the  State  in  the  prosecution  of  the  prin- 

lal  involved,  and  that  in  his  opinion  that  the  fact  of  his  convic- 

m  and  the  degradation  inflicted  upon  a  very  intelligent  man  by 

i  sentence  and  the  time  that  he  has  already  served  are  sufficient 

nishment  for  his  share  in  the  crime.^^ 

The  principal  that  Gardner  helped  to  convict  received  a  mini- 

im  of  10  years  and  a  maximum  of  20.    In  view  of  the  fact  that 

irdner  has  a  wife  and  a  child  twenty  months  old,  who  are  in 

ed  of  his  assistance,  and  taking  into  consideration  the  recom- 

mdations  I  have  commuted  this  man's  sentence  so  that  he  might 

released  under  and  subject  to  the  jurisdiction  of  the  Parole 
>ard. 

January  15,  1920.     George  Glenn.     Convicted  in  New  York 
imty  of  burglary,  second  degree,  and  sentenced  in  April,  1911, 

Sing  Sing  Prison  for  a  definite  term  of  20  years. 
Commuted  to  8  years,  9  months  minimum ;  20  years  maximum. 
This  man  has  been  severely  punished  by  the  time  already 
rved,  and  Mrs.  Maud  Ballington  Booth  of  the  Volunteer  Prison 
;ague,  New  York  City,  who  has  for  several  years  been  following 


Digitized  by  VjOOQ I 


10 


this  case,  is  firmly  convinced  that  the  prisoner  has  entirely  n 
formed.  He  has  never  been  punished  while  in  prison,  and  hj 
always  done  his  work  in  a  manner  satisfactory  to  the  prise 
officials. 

Taking  into  consideration  the  fact  that  he  is  to  go  out  on  paro 
and  has  people  interested  in  his  welfare  I  have  commuted  h 
sentence.  If  Glenn  violates  his  parole  he  can  be  returned  i 
prison  and  be  compelled  to  serve  out  the  balance  of  his  maximui 
term,  which  is  20  years. 

Januarj'  15,  1920.  Meyer  Hoskowitz.  Convicted  in  Kinj 
county  of  burglary,  first  degree,  as  a  second  offense,  and  sc] 
tenced  in  December,  1913,  to  Sing  Sing  Prison  for  life. 

Commuted  to  6  years,  1  month  minimum;  life  maximum. 

Eecommended  by  Judge  Tiemey  who  presided  at  the  trial,  wl 
writes  to  me  that  he  believes  that  the  time  served  by  Hoskowi 
ha.^  been  an  adequate  punishment  for  the  offense  for  which  he  wi 
convicted. 

Taking  into  consideration  the  recommendation  of  the  jud^ 
and  the  fact  that  this  man,  if  he  violates  the  terms  of  his  parol 
can  be  returned  to  prison  and  be  kept  there  for  the  balance  of  h 
life,  I  have  commuted  his  sentence. 

January  15,  1920.  Alfred  Steinhauer.  Convicted  in  Queei 
county  of  robbery,  first  degree,  and  sentenced  in  February,  191 
to  Sing  Sing  Prison  for  a  definite  term  of  20  years. 

Commuted  to  4  years,  11  months  and  6  days  minimum;  S 
years  maximum. 

Recommended  by  Judge  Humphrey  and  also  by  the  distri 
attorney  of  Queens  county,  who  prosecuted  the  case.  Judge  Hui 
phrey  advises  me  that  the  sentence  imposed  was  a  severe  one  f 
the  reason  that  he  was  a  second  offender  and  that  under  those  co 
ditions  he  had  no  discretion  to  exercise.  He  states  that  he  believ 
in  view  of  the  fact  that  he  has  been  in  prison  nearly  five  yea 
that  he  had  been  sufficiently  punished  and  recommends  his  i 
lease. 

Acting  upon  the  recommendation  of  the  judge  and  distri 
attorney  I  have  commuted  this  man's  sentence  so  that  he  may  1 
released  under  and  subject  to  the  jurisdiction  of  the  Parole  Boar 

January  15,  1920.    Albert  Mazey.    Convicted  in  Bronx  conn 
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of  burglary,  third  degree,  and  sentenced  in  January,  1918,  to 
Sing  Sing  Prison  for  a  period  of  6  years. 

Commuted  to  2  years,  4  days. 

Since  this  man  has  been  in  prison  he  has  developed  osteo- 
sarcoma (cancer).  He  was  operated  on  in  Auburn  Prison  in 
August,  1919,  and  within  a  very  few  weeks  after  that  the  cancer 
returned  and  grew  very  rapidly.  He  has  been  under  treatment 
at  Sing  Sing  Prison  and  I  am  advised  by  the  prison  physician 
there  that  he  does  not  think  it  possible  to  stay  the  progress  of  the 
disease,  owing  to  the  fact  that  the  prisoner  is  20  years 
of  age  and  that  this  particular  form  of  cancer  is  very 
fatal.  Since  December,  1919,  he  has  developed  a  cancer  in 
the  hip,  and  the  physician  of  Sing  Sing  Prison  expects  he  will 
also  have  the  disease  in  other  portions  of  the  body.  He  also  states 
that  the  prisoner,  in  his  opinion,  will  live  but  a  very  few  months. 

This  man  has  people  who  are  willing  and  able  to  take  care  of 
him,  on  the  outside,  and  I  have  accordingly  commuted  his  sen- 
tence so  that  he  will  be  released  immediately. 

January  15,  1920.  Katherine  Ferenzy.  Convicted  in  N"ew 
York  county  of  violation  of  the  White  Slave  act,  and  sentenced 
by  Judge  Rosalsky  in  June,  1914,  to  Auburn  Prison,  for  10  years 
minimum;  15  years  maximum. 

Commuted  to  5  years,  8  months  and  5  days  minimum;  15 
years  maximum. 

This  woman's  husband  was  convicted  at  the  same  time  and  on 
the  same  charge,  but  he  received  a  sentence  of  7  years  minimum ; 
15  years  maximum,  which  permits  of  his  being  released  by  the 
Parole  Board  on  March  15,  1920.  Deportation  warrants  have 
been  filed  by  the  United  States  authorities  in  both  of  these 
cashes,  and  for  the  purpose  of  permitting  Katherine  Ferenzy  to 
be  deported  at  the  same  time  as  her  husband  is,  I  have  reduced 
her  sentence  as  above  shown. 

January  19,  1920.  Abraham  Bernstein.  Convicted  in  West- 
chester county  of  robbery,  first  degree,  and  sentenced  in  April, 
1915,  to  a  minimum  term  of  8  years;  maximum  of  12  years. 

Commuted  to  4  years,  8  months  and  25  days  minimum;  12 
years  maximum. 
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Recommended  by  the  assistant  district  attorney  who  prose 
cuted  the  case,  and  also  by  the  Honorable  Frederick  E.  Weeks  whc 
was  the  district  attorney  at  the  time  of  the  conviction.  This  man'j 
conduct  has  been  uniformly  good  in  prison  and  the  Warden  oJ 
the  prison  where  he  now  is  confined,  recommends  a  parole. 

In  view  of  the  recommendations  and  the  fact  that  he  has  beei 
severely  punished,  I  have  commuted  his  sentence  so  that  he  maj 
be  released  under  and  subject  to  the  jurisdiction  of  the  Parol( 
Board. 

January  19,  1920.  Henry  B.  Ward.  Convicted  in  Otseg( 
county  of  murder,  second  degree,  and  sentenced  in  March,  1915 
to  Auburn  Prison  for  a  term  of  20  years  minimum;  life  maxi 
mum. 

Commuted  to  4  years,  10  months  and  22  days  minimum;  lif< 
maximum. 

Judge  McCann  who  presided  at  the  trial  of  this  man  in  Decern 
ber,  1918,  recommended  to  a  former  governor  that  he  believec 
that  the  ends  of  justice  would  not  be  affected  if  this  man  wen 
released  so  that  he  might  spend  his  few  remaining  years  ontside  o: 
prison  walls.  This  man  at  the  time  of  his  conviction  was  8: 
years  old;  he  is  now  89.  His  health  has  been  poor  and  he  ha 
been  in  the  hospital  ever  since  his  imprisonment,  and  is  senile 
He  has  a  son  who  is  able  and  willing  to  take  care  of  him  upoi 
his  release,  and  I  have  accordingly  commuted  his  sentence  so  tha 
he  may  be  released  under  and  subject  to  the  jurisdiction  of  th 
Parole  Board. 

January  21,  1920.  Otto  Susdorf.  Convicted  in  Erie  count; 
of  assault,  first  degree,  and  sentenced  in  October,  1908,  to  Au 
burn  Prison,  for  a  definite  term  of  17  years.  Susdorf  owed  th 
State  at  the  time  of  receiving  this  sentence  7  years,  6  months  ani 
10  days  lost  commutation,  making  his  term  24  years,  6  month 
and  10  days  to  serve. 

Commuted  to  11  years  3  months  and  12  days  minimum;  1' 
years  maximum. 

This  man  has  been  a  model  prisoner  and  has  never  been  pun 
ished  during  the  long  period  served;  his  parole  is  recommende( 
by  the  Warden  of  the  prison.  In  addition  to  this,  the  physica 
condition  of  the  prisoner  is  very  poor.     The  prison  physician  ij 
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his  statement  to  me  says :  '^  He  is  suif ering  from  locomotor  ataxia 
and  though  we  have  given  him  intensive  treatment  he  shows 
little  improvement.  Associated  with  this  condition  there  is  in- 
creasing deafness  and  failing  vision,  so  that  he  will  eventually 
become  helpless/' 

Taking  into  consideration  the  physical  condition  of  the  prisoner 
and  the  time  served,  I  have  concluded  that  it  is  a  proper  case  for 
the  exercise  of  clemency,  and  have  commuted  the  sentence  of  this 
man  so  that  he  may  be  released  under  and  subject  to  the  juris- 
diction of  the  Parole  Board. 

January  23,  1920.  Solomon  Weberman.  Convicted  in  New 
York  county  of  criminally  receiving  stolen  property,  first  degree, 
and  sentenced  by  Judge  Nott  in  February,  1918,  to  Sing  Sing 
Prison  for  a  definite  term  of  5  years. 

Commuted  to  1  year,  11  months  and  15  days  minimum; 
5  years  maximum. 

Eecommended  by  Judge  Nott  solely  on  the  ground  of  the  man's 
physical  condition.  It  appears  that  this  man  is  suffering  from 
several  disorders,  the  most  serious  of  which  is  a  goiter,  which 
renders  him  unable  to  do  any  work  and  which  the  doctors  say, 
can  be  removed  by  a  radical  operation. 

In  view  of  this  man's  physical  condition,  the  judge  thinks  that 
the  ends  of  justice  would  be  subserved  by  a  commutation  of 
sentence,  and  I  have  accordingly  acted  upon  that  recommendation 
and  have  commuted  the  prisoner's  sentence  so  that  he  may  be 
released  under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

January  23,  1920.  William  F.  Bellosa.  Convicted  in  Oneida 
county  of  burglary,  third  degree;  grand  larceny,  second  degree, 
and  burglary,  third  degree  —  three  separate  charges,  and  was 
sentenced  for  three  terms  of  2  years  and  6  months  each,  mini- 
mum; 5  years  maximum. 

Commuted  to  3  years,  9  months  and  7  days  minimum;  15 
years  maximum. 

Recommended  by  district  attorney  of  Oneida  county  and  by 
Judge  Devendorf,  who  presided  at  the  trial.  Bellosa's  physical 
condition  is  poor;  he  has  valvular  heart  disease.  The  Warden 
states  to  me,  "  He  has  never  been  strong  enough  to  do  any  hard 
work,  but  what  has  been  given  him,  he  has  done  willingly,  and 


Digitized  by  VjOOQIC 


14 


his  conduct  is  good."  His  mother  is  in  poor  health  and  it  was 
thought  by  the  judge  and  district  attorney  in  view  of  her  health 
and  his  own  physical  condition,  that  he  could  properly  be 
released,  and  I  have  accordingly  commuted  his  sentence  so  that 
he  may  be  released  under  and  subject  to  the  jurisdiction  of  the 
Parole  Board. 

February  4,  1920.  Thomas  Flynn.  Convicted  in  New  York 
cpunty  of  murder,  second  degree,  and  sentenced  in  May,  1907, 
to  Sing  Sing  Prison,  for  a  minimum  term  of  20  years;  maximum 
of  Hfe. 

Commuted  to  12  years  and  9  months  minimum;  life  maxi- 
mum. 

This  man  has  been  severely  punished  by  the  term  served  and 
Judge  Rosalsky,  who  presided  at  the  trial,  in  December,  1918, 
made  a  recommendation  wherein  he  stated  that  in  view  of  all 
the  circumstances  of  the  case  he  was  of  the  opinion  that  the 
prisoner  had  been  sufficiently  punished,  and  recommended  clem- 
ency in  his  behalf. 

Flynn  has  never  been  punished  for  infraction  of  the  prison 
rules.  If  his  sentence  were  not  reduced  he  would  have  to  serve 
something  like  four  years  more.  In  view  of  his  excellent  prison 
record  and  the  recommendation  of  the  judge,  I  have  commuted 
his  sentence  so  that  he  may  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

February  4,  1920.  Frank  Ferrara.  Convicted  in  New  York 
county  of  murder  in  the  first  degree,  and  sentenced  in  April, 
1916,  to  be  executed.  Thereafter  the  case  was  appealed  to  the 
Court  of  Appeals  and  the  judgment  of  the  trial  court  affirmed, 
and  the  date  of  the  execution  was  fixed  for  the  week  beginning 
April  16,  1917. 

Thirteen  respites  have  been  granted  in  the  Ferrara  case;  the 
last  one  will  expire  February  9,  1920.  Eight  of  these  respites 
were  granted  in  1917  and  1918,  and  five  were  granted  in  1919. 
These  respites  were  granted  for  the  reason  that  until  the  entire 
Bamett  BafF  investigation  had  been  completed,  it  was  important 
that  Farrara's  case  be  not  disposed  of. 

I  am  commuting  the  sentence  of  Ferrara  to  life  imprisonment 
upon   the  written   recommendation   of  the   attorney-general,   in 
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which  recommendation  the  attorney-general  states  that  Ferrara 
rendered  service  to  the  State.  On  the  advice  and  recommenda- 
tion of  the  attorney-general,  I  have  reached  the  conclusion  that 
the  interests  of  justice  can  be  best  served  by  commuting  the 
sentence  of  Ferrara  to  life  imprisonment,  and  I  have,  therefore, 
acted  accordingly. 

February  4,  1920.  Joseph  Cohen.  Convicted  in  Xew  York 
county  in  August,  1917,  of  murder  in  the  first  degree,  and  sen- 
tenced to  be  excx^uted.  Thereafter  his  case  was  appealed  to  the 
Court  of  Appeals,  the  verdict  of  the  trial  court  was  affirmed  and 
the  date  of  his  execution  was  fixed  for  the  week  beginning  July 
15,  1918. 

Seven  respites  have  been  granted  in  the  Cohen  case;  three  of 
them  during  the  year  1918  and  four  during  the  year  1919.  The 
last  respite  will  expire  February  9,  1920.  These  respites  were 
granted  for  the  purpose  of  postponing  the  final  judgment  of  the 
court  until  other  cases,  growing  out  of  the  same  transaction, 
could  be  finally  determined. 

On  the  record,  which  is  all  there  is  before  me  aside  from  the 
facts  adduced  in  the  John  Doe  proceeding,  I  have  no  doubt  about 
the  guilt  of  Cohen.  If  I  had,  there  would  be  a  further  duty 
de\'olved  upon  me.  The  question  presented  to  me  is  whether  or 
not  the  State  should  exact  in  Cohen's  case  the  extreme  penalty 
of  the  law.  I  believe  that  the  ends  of  justice  will  be  served  by 
life  imprisonment  I  am  helped  to  this  conclusion  not  only  by 
the  recommendation  of  Judge  Mclntyre  (who  presided  over  the 
John  Doe  proceedings  instituted  by  the  district  attorney  of  New 
York  county  during  1919,  to  ascertain  whether  perjurj'  had  been 
committed  on  the  trial  of  Cohen),  wherein  he  says:  "It  is  my 
conclusion  from  all  the  facts  and  circumstances  surrounding  the 
prosecution  of  Joseph  Cohen  and  all  other  defendants  charged 
with  the  murder  of  Bamett  BafiF,  that  the  interests  of  public 
justice  would  be  served  by  commuting  the  sentence  of  death  of 
Joseph  Cohen,"  but  also  by  the  fact  that  his  conviction  was  not 
unanimously  affirmed  by  the  Court  df  Appeals.  Having  in  mind 
that  by  my  action  Cohen  will  spend  the  rest  of  his  life  in  prison, 
I  feel  that  the  ends  of  justice  are  amply  sustained,  and  I  there- 
fore commute  his  sentence  to  life  imprisonment. 
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February  6,  1920.  John  Schipani.  Convicted  in  Kings  county 
in  April,  1914,  and  sentenced  to  the  penitentiary  for  a  term  of 
1  year  for  the  crime  of  carrying  dangerous  weapon.  This  sen- 
tence was  to  become  effective  after  he  had  served  a  term  in  prison 
for  a  different  crime.  He  has  served  his  term  in  prison  and  five 
months  on  his  sentence  in  the  New  York  County  Penitentiary. 
Judge  Dike,  who  sentenced  him  on  both  charges,  advises  me 
under  date  of  January  15,  1920,  as  follows: 

"  It  seems  to  me  that  under  the  circumstances  he  has  paid 
his  debt  to  the  State  and  that  his  case  might  be  a  very 
proper  one  for  executive  clemency,  and  in  case  of  such 
action  on  your  part  I  should  most  heartily  acquiesce." 

In  view  of  the  judge's  recommendation  and  also  the  punish- 
ment undergone  by  Schipani,  I  have  commuted  his  sentence  so 
that  he  may  be  released. 

February  6,  1920.  Edward  Brady.  Convicted  in  Xew  York 
county  in  March,  1913,  for  feloniously  carrying  revolver,  as  a 
second  offense,  and  sentenced  by  Judge  Mulqueen  to  Sing  Sing 
Prison  for  a  definite  term  of  13  years. 

Commuted  to  6  years,  10  months  and  27  days  minimum;  13 
years  maximum. 

This  man  has  had  a  uniformly  good  record  since  he  has  beon 
in  prison,  and  Judge  Mulqueen,  who  sentenced  him,  advises  me 
that  inasmuch  as  the  law  has  been  changed  since  he  sentenced 
the  prisoner,  making  the  maximum  term  for  which  he  could 
impose  the  sentence  under  like  conditions  —  seven  years  —  if 
the  man's  prison  conduct  is  good  he  would  recommend  clemency. 

In  view  of  the  prisoner's  good  conduct  in  prison  and  the  state- 
ment of  the  judge,  I  have  commuted  his  sentence  so  that  he  may 
be  released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

February  6,  1920.  James  Strang.  Convicted  of  attempted 
robbery,  first  degree,  in  New  York  county,  and  sentenced  in 
January,  1915,  by  Judge  Rosalsky  to  Sing  Sing  Prison  for  a 
definite  term  of  10  years. 

Commuted  to  5  years  and  15  days  minimum;  10  years  maxi- 
mum. 
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Judge  Rosalsky,  who  sentenced  this  man,  advised  me  under 
date  of  January  15,  1920,  as  follows: 

"  From  my  investigation  I  find  that  the  mother  of  the 
prisoner  is  an  invalid  and  has  suffered  considerably  because 
of  the  loss  of  support  that  she  formerly  received  from  him. 
I  am  also  convinced  that  the  prisoner  fully  appreciates  that 
his  past  lapses  from  rectitude  have  been  unprofitable,  and 
that  his  confinement  for  about  five  years  will  be  an  ever- 
lasting lesson  to  him  not  to  yield  again  to  temptation. 

"  In  order  that  the  prisoner  should  be  afforded  an  oppor- 
tunity to  retrace  his  steps  so  that  he  may  begin  life  anew, 
I  respectfully  recommend  that  your  excellency  commute  his 
sentence  to  the  term  of  imprisonment  which  he  has  under- 
gone to  date." 

In  view  of  the  recommendation  of  the  judge,  I  have  commuted 
Strang's  sentence  so  that  he  may  be  released  under  and  subject 
to  the  jurisdiction  of  the  Parole  Board. 

February  6,  1920.  Giovanni  Bonifacio.  Convicted  in  Mont- 
gomery county  of  murder,  second  degree,  and  sentenced  in  Novem- 
ber, 1904,  to  life  imprisonment.  This  sentence  was  changed  by 
the  Law  of  1907  to  a  minimum  of  20  years;  life  maximum. 

Commuted  to  15  years  and  3  months  minimum;  life  maxi- 
mum. 

This  man  has  served  as  long  as  he  would  have  to  serve  under 
the  law  as  it  exists  today.  The  prisoner  has  never  been  punished 
while  in  prison. 

Judge  Kellogg,  who  presided  at  the  trial  of  this  man,  writes 
me  that  he  believes  that  the  due  administration  of  justice  would 
suffer  no  detriment  if  it  should  be  determined  that  his  applica- 
tion is  deserving  of  favorable  consideration.  He  further  states 
that  if  the  man's  record  in  prison  is  good,  he  would  recommend 
clemency. 

In  view  of  the  excellent  prison  conduct  of  this  prisoner  and 
the  recommendation  of  the  judge,  I  have  commuted  his  sentence 
so  that  he  may  be  released  under  and  subject  to  the  jurisdiction 
of  the  Parole  Board. 
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February  11,     1920.     Frederick  Vance.     Convicted  in  One 
daga  county  of  robbery,  first  degree,  and  sentenced  in  1910 
Auburn  Prison  for  a  definite  term  of  18  years  and  6  months. 

Commuted  to  10  years  minimum;  18  years  and  6  mont 
maximum. 

Recommended  by  Judge  Ross,  who  presided  at  the  tri 
Vance  has  served  since  that  recommendation  three  additior 
years  in  prison,  and  taking  into  consideration  the  judge's  reco 
mendation,  I  have  commuted  the  prisoner's  sentence  so  that 
may  be  released  under  and  subject  to  the  jurisdiction  of  t 
Parole  Board. 

February  11,  1920.  Samuel  J.  Dixon.  Convicted  in  Scl 
nectady  county  of  burglary,  third  degree,  and  grand  larcer 
second  degree,  and  sentenced  in  March,  1917,  to  a  definite  tei 
of  five  years  in  Clinton  Prison. 

Commuted  to  2  years,  10  months  and  23  days  minimur 
5  years  maximum. 

Recommended  by  the  district  attorney  of  Schenectady  couni 

Dixon  would  be  released  by  expiration  of  his  term  on  July  2 
1920.  He  has  a  little  over  four  months  yet  to  serve  of  his  sc 
tence.  By  my  action  now  he  will  be  released  under  and  subjc 
to  the  jurisdiction  of  the  Parole  Board  and  will  be  under  th( 
supervision  for  a  period  of  at  least  a  year,  and  if  he  fails 
behave  himself  he  can  be  returned  to  prison  to  serve  out  t 
balance  of  his  unexpired  term. 

February   11,    1920.      William    Shaughnessy.      Convicted 
Albany  county  of  robbery,  first  degree,  and  sentenced  in  Marc 
1918,  to  a  term  of  6  years  minimum;  10  years  and  6  mont 
maximum. 

Commuted  to  1  year,  11  months  minimum;  10  years  and 
months  maximum. 

This  prisoner,  who  is  49  years  of  age,  has  always  lived 
Troy,  N.  Y.,  where  he  worked  since  he  was  eight  years  old.  I 
was  with  one  firm  for  14  years.  He  has  a  wife  and  family  to  su 
port  and  his  wife  informed  me  in  a  personal  interview  that  whi 
she  married  this  man  she  had  three  children,  by  a  former  hx 
band,  and  that  he  (the  prisoner)  had  always  supported  her  ai 
her  children. 
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Taking  into  consideration  the  condition  of  the  family  of  the 
prisoner  and  the  fact  that  he  has  been  severely  punished  by  the 
term  already  undergone  in  prison,  I  have  reached  the  conclu- 
sion that  clemency  in  this  case  may  properly  be  exercised.  I 
have  commuted  his  sentence  so  that  he  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

February  11,  1920.  Walter  J.  Williams.  Convicted  in  New 
York  county  of  robbery,  first  degree,  and  sentenced  in  August, 
1912,  to  Sing  Sing  Prison  to  a  definite  term  of  14  years  and 
6  months. 

Commuted  to  7  years,  6  months  and  6  days  minimum;  14  years 
and  6  months  maximum. 

Judge  Rosalsky,  who  presided  at  the  trial,  in  a  communica- 
tion dated  October  25,  1917,  recommended  clemency  in  behalf 
of  the  prisoner.  He  stated  then  that  in  view  of  all  the  circum- 
stances of  the  case,  he  was  satisfied  that  the  ends  of  justice  would 
be  served  if  commutation  were  granted.  Since  that  date  this 
man  has  served  something  like  two  years  and  four  months. 

Taking  into  consideration  the  severe  sentence  imposed  and 
the  fact  that  my  action  at  this  time  will  put  him  under  the  super- 
vision of  the  Parole  Board,  and  if  he  fails  to  maintain  the  con- 
duct prescribed  by  the  Board,  he  can  be  returned  to  prison,  I 
have  reached  the  conclusion  that  it  is  proper  to  commute  his 
sentence. 

February  12,  1920.  Bruno  Eothenburg.  Convicted  in  New 
York  county  of  arson,  third  degree,  and  sentenced  in  December, 
1912,  to  Sing  Sing  Prison  for  7  years  and  6  months  minimum; 
11  years  and  6  months  maximum. 

Commuted  to  5  years,  10  months  and  27  days  minimum;  11 
years  and  6  months  maximum. 

This  commutation  is  granted  for  the  express  reason  that 
Rothenburg  while  in  prison  had  been  injured,  by  a  landslide 
when  working  on  the  prison  site,  and  the  prison  physician 
advises  me,  under  date  of  January  of  this  year,  that  he  (the 
prisoner)  has  never  fully  recovered  from  the  injury  and  that  he 
never  will;  that  he  had  three  strokes  of  paralysis  lasting  for 
periods  of  several  days.  He  further  says  that  the  prisoner  has 
been  in  a  hospital  almost  continuously  since  that  accident  and 
will  always  remain  a  patient  in  the  hospital. 
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Taking  into  consideration  the  injury  sustained  and  tlie  fact 
that  he  has  people  who  are  willing  and  able  to  take  care  of  him, 
I  have  oonunuted  his  sentence  so  that  he  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

February  13,  1920.  Adolph  Frier  (Freier).  Convicted  in 
We-stchester  county  of  manslaughter,  second  degree,  and  sen- 
tenced in  December,  1918,  to  Sing  Sing  Prison  for  3  years  mini- 
mum; 6  years  and  6  months  maximum. 

Commuted  to  1  year,  1  month  and  15  days  minimum ;  6  years 
and  6  months  maximum. 

Eecommended  by  Judge  Tompkins,  who  presided  at  the  trial, 
and  by  the  district  attorney  who  prosecuted  the  case.  Judge 
Tompkins  advises  me  that  he  informed  Frier  at  the  time  of  sen- 
tence that  after  he  had  served  one  year,  he  would  recommend 
clemency  in  his  behalf.     The  judge  has  so  recommended  it. 

Taking  into  consideration  the  positive  recommendation  of  both 
the  judge  and  district  attorney,  I  have  commuted  his  sentence  so 
that  this  prisoner  may  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

February  13,  1920.  Patrick  J.  Donahugh  (Donohue).  Con- 
victed in  Erie  county  of  robbery,  third  degree,  and  sentenced  in 
January,  1919,  to  Auburn  Prison  for  a  term  of  2  years  mini- 
mum; 4  years  and  6  months  maximum. 

Commuted  to  1  year  and  20  days  minimum;  4  years  and  6 
months  maximum. 

This  man's  minimum  time  would  expire  in  July  of  this  year, 
and  I  am  therefore  reducing  his  sentence  by  a  little  over  four 
months. 

After  a  careful  consideration  of  all  the  facts,  as  reported  to 
me  in  this  case,  it  seems  to  me  that  the  ends  of  justice  have  been 
met  by  the  imprisonment  already  undergone  by  the  prisoner,  and 
I  have  therefore  commuted  his  sentence  so  that  he  may  bo 
released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board.  If  he  does  not  behave  himself  he  can  be  returned  to 
prison  to  serve  out  the  balance  of  his  unexpired  term. 

February  13,  1920.  Antonio  Spiezio.  Convicted  in  Albany 
county  of  murder,  second  degree-,  and  sentenced  May  22,  1905, 
to  Clinton  Prison  for  20  years  minimum;  life  maximum. 
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Commuted  to  14  years,  8  months,  7  days  minimum,  life 
maximum. 

The  district  attorney  of  Albany  county  in  a  communication 
to  me  dated  November,  1019,  after  setting  forth  the  facts,  makes 
a  positive  recommendation;  that  this  man  served  several  years 
longer  than  he  would  have  been  compelled  to  serve  had  he  been 
convicted  of  manslaughter,  first  degree,  and  from  the  facts,  he 
says,  fliat  if  the  prisoner  had  been  so  convicted  —  of  manslaugh- 
ter—  the  ends  of  justice  would  have  been  met,  and  that  he 
therefore  recommends  clemency.  • 

Taking  into  consideration  the  recommeoidatian  and  all  the 
facts  of  the  cajse,  I  have  accordingly  commuted  the  sentence  of 
the  prisoner  so  that  he  may  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

February  16,  1920.  Walter  B.  Severance.  Convicted  in  New 
York  county  of  perjury  and  sentenced  in  January,  1918,  to  Sing 
Sing  Prison  for  5  years  minimum;  10  years  and  6  months  maxi- 
mum. 

Commuted  to  2  years  minimum ;  10  years  and  6  months  maxi- 
mum. 

Reconmiended  by  Judge  Nott,  who  presided  at  the  trial,  who 
advises  me  that  after  this  man  had  served  two  years  he  believes 
the  ends  of  justice  would  not  be  injured  if  the  sentence  were 
commuted.  Severance  has  served  that  length  of  time  and  in  view 
of  the  number  of  persons  interested  in  him,  I  have  accordingly 
commuted  his  sentence  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

February  17,  1920.  Vincenzo  Stila  Convicted  in  Kings 
county  of  robbery,  first  degree;  grand  larceny,  first  degree,  and 
assault,  second  degree,  and  sentenced  in  June,  1915,  to  Sing  Sing 
Prison  for  10  years  minimum;  16  years  maximum. 

Commuted  to  4  years,  8  months  and  2  days  minimum;  16 
years  maximum. 

Recommended  by  Judge  Manning,  who  presided  at  the  trial, 
who  advises  me  under  date  of  February  13,  1920,  "  That  in  view 
of  the  time  served  and  the  fact  that  the  prisoner  has  never  been 
punished  in  prison  and  never  had  a  previous  criminal  record,  he 
believes  the  ends  of  justice  have  been  met  by  the  time  served." 
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Acting  upon  the  recommendation  of  Judge  Manning,  I  ] 
commuted  this  man's  sentence  so  that  he  may  be  released  u: 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

February  17,  1920.  Charles  Benfield.  Convicted  in  \^ 
Chester  county  of  grand  larceny,  second  degree,  and  assault, 
ond  degree,  as  a  second  offense,  and  sentenced  in  March,  1! 
to  Sing  Sing  Prison  for  a  definite  term  of  15  years. 

Commuted  to  5  years,  10  months  and  25  days  minimum ; 
years  maximum. 

This  man  has  had  a  good  prison  record  and  his  work  in  pr 
has  been  entirely  satisfactory.  The  man  against  whom  Beni 
committed  the  crime  has  strongly  recommended  that  he  beli 
Benfield  has  paid  a  sufficient  penalty  and  if  his  conduct  in  pr 
has  been  good,  he  believes  that  he  should  receive  execu 
clemency. 

Taking  into  consideration  the  attitude  of  the  complainan 
the  case  and  the  excellent  prison  conduct  of  Benfield,  I  have  c 
muted  his  sentence  so  that  he  may  be  released  under  and  sul 
to  the  jurisdiction  of  the  Parole  Board. 

If  Benfield  fails  to  live  up  to  the  terms  of  his  parole  he 
be  returned  to  prison  and  be  compelled  to  serve  out  the  hali 
of  his  unexpired  tenn. 

February  17,  1920.  Eichard  Meincka  Convicted  in  K 
county  of  criminally  receiving  stolen  goods  and  sentenced 
February,  1919,  to  Sing  Sing  Prison  for  2  years  and  6  mo] 
minimum;  5  years  and  6  months  maximum. 

Commuted  to  11  months  and  23  days  minimum;  5  years 
6  months  maximum. 

Since  this  man  has  been  in  prison  he  has  lost  his  father 
that  leaves  his  mother  without  any  one  to  assist  her  or  to 
care  of  her. 

Taking  into  consideration  the  above  fact,  I  have  conmn 
this  man's  sentence  so  that  he  may  be  released  under  and  sub 
to  the  jurisdiction  of  the  Parole  Board. 

If  Meincke  fails  to  live  up  to  the  terms  of  his  parole  he 
be  returned  to  prison  and  be  compelled  to  serve  out  the  balj 
of  his  unexpired  term. 

February  19,  1920.  Frederick  Wolfrum.  Convicted  in  1 
York  county  of  forgery,  second  degree,  and  sentenced  in  Ma 
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1919,  to  Sing  Sing  Prison  for  3  months  minimum;  6  years  and 
6  months  maximum. 

Commuted  to  10  months  and  28  days  minimum;  6  years  and 
6  months  maximum. 

Restitution  was  made  to  the  parties  injured  of  all  the  property 
which  the  prisoner  and  his  wife  had.  Wolfrum  has  a  vnie  and 
two  small  children,  and  it  is  impossible  for  the  wife  to  take  care 
of  these  children. 

Taking  into  consideration  the  fact  that  the  people  injured  by 
the  crime  are  willing  that  Wolfrum  should  be  released,  and  also 
the  fact  that  his  family  needs  his  help  very  much,  I  have  com- 
muted the  sentence  so  that  he  may  be  released  under  and  subject 
to  the  jurisdiction  of  the  Parole  Board.  If  he  fails  to  behave 
himself  or  if  he  violates  his  parole,  he  can  be  returned  to  prison 
to  serve  out  the  balance  of  his  maximum  term —  6  years  and 
6  months. 

February  26,  1920.  Clement  Pacyna.  Convicted  in  Erie 
county  of  robber}^  first  degree,  and  sentenced  in  March,  1919, 
to  Auburn  Prison  for  10  years  minimum;  19  years  and  6  months 
maximum. 

'Commuted  to  1  year,  1  month  minimum;  19  years,  6  months 
maximum. 

Granted  on  the  recommendation  of  the  district  attorney  of 
Erie  county,  who  informs  me  that  one  of  the  other  men  impli- 
cated in  the  same  crime  was  sentenced  to  the  Elmira  Reforma- 
tory, where  he  may  earn  his  discharge  in  about  13  months,  and 
the  district  attorney  believes  that  this  man  ought  not  to  serve 
longer  than  his  codefendant 

Acting  upon  the  recommendation  of  the  district  attorney,  I 
have  commuted  the  sentence  of  Pacyna  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

February  26,  1920.  Theodore  Dixon.  Convicted  in  Bronx 
county  of  murder  in  the  first  degree  in  June,  1919,  and  sen- 
tenced to  be  electrocuted.  The  date  of  electrocution  has  been 
fixed  for  the  week  beginning  with  March  15,  1920. 

The  case  was  passed  upon  by  the  Court  of  Appeals  and  judg- 
ment of  the  trial  court  was  affirmed. 

There  is  not  the  slightest  doubt  about  the  guilt  of  Dixon. 
That  has  been  settled  by  the  trial  court  and  the  Court  of  Appeals. 
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However,  at  the  time  Dixon  committed  the  crime,  he  was  but  16 
years  of  age,  and  is  now  17. 

Solely  on  account  of  his  age,  I  am  commuting  Dixon's  sen- 
tence to  life  imprisonment. 

March  2,  1920.  Preston  Henderson.  Convicted  in  New  York 
county  of  murder  in  the  second  degree,  and  sentenced  in  Miarch, 
1904,  to  Sing  Sing  Prison  for  life. 

Commuted  to  16  years  and  13  days  minimum;  life  maximum. 

Eecommended  by  Judge  Kenefick,  who  presided  at  the  trial. 

This  prisoner  has  served  1  year  and  15  days  longer  than  he 
would  have  to  serve  under  a  conviction  of  murder  in  the  second 
degree  today.  He  has  always  had  an  excellent  prison  record. 
Mrs.  Maud  Ballington  Booth,  of  the  Volunteer  Prison  League, 
of  New  York  city,  is  interested  in  this  man  and  will  look  after 
him  when  released.  Taking  into  consideration  the  recommenda- 
tion of  the  judge  and  the  fact  that  he  will  be  looked  after,  I  have 
commuted  the  prisoner's  sentence  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board: 

March  2,  1920.  Newton  Tomlins.  Convicted  in  Rockland 
county  of  murder,  second  degi'ee,  and  sentenced  in  June,  1915, 
to  20  years  minimum;  life  maximum. 

Commuted  to  4  years,  9  months  and  16  days  minimum;  life 
maximum. 

Recommended  by  both  Judge  Tompkins,  who  presided  at  the 
trial,  and  by  the  district  attorney,  who  prosecuted  the  case.  In 
view  of  such  recommendations  I  have  accordingly  commuted  this 
man's  sentence  so  that  he  may  be  released  under  and  subject  to 
the  jurisdiction  of  the  Parole  Board. 

March  2,  1920.  Gaetano  Marino.  Convicted  in  Erie  county 
of  murder,  second  degree,  and  sentenced  in  September,  1912,  to 
Auburn  Prison  for  20  years  minimum;  life  maximum. 

Commuted  to  7  years,  5  months  and  22  days  minimum;  life 
maximum. 

Reconmiended  by  Judge  Marcus,  who  presided  at  the  trial, 
and  by  the  district  attorney  of  Erie  county,  who  prosecuted  the 
case.  In  view  of  such  reconmaendations  I  have  commuted  his 
sentence  so  that  he  might  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 
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March  2,  1920.  Jacob  Saul.  Convicted  in  Kings  county  for 
criminally  receiving  stolen  goods,  and  sentenced  in  May,  1918, 
to  Sing  Sing  Prison  for  1  year  and  6  months  minimum ;  5  years 
maximum. 

Conmiuted  to  1  year  and  4  days  minimum ;  5  years  maximum. 

I  am  reducing  this  man's  sentence  by  a  little  over  five  months. 
Saul  has  a  family  who  needs  his  assistance  very  much,  and  I  have 
concluded  to  place  him  under  and  subect  to  the  jurisdiction  of 
the  Parole  Board. 

March  4,  1920.  Fred  Fredericks.  Convicted  in  Bronx  county 
of  robbery,  first  degree,  and  sentenced  in  December,  1914,  to 
Sing  Sing  Prison  for  16  years  and  8  months. 

Commuted  to  5  years,  2  months  and  27  days  minimum;  16 
years  and  8  months  maximum. 

Judge  Gibbs,  who  imposed  the  sentence,  advises  me  under  date 
of  February,  1920,  that  he  recommends  full  executive  clemency. 

In  view  of  the  judge's  recommendation,  I  have  accordingly 
reduced  this  man's  sentence  to  the  time  actually  served,  so  that 
he  may  be  released  under  and  subject  to  the  jurisdiction  of  the 
Parole  Board. 

March  4,  1920.  Clarence  LaPoint.  Convicted  in  Washington 
county  of  murder,  second  degree,  and  sentenced  in  July,  1908,  to 
Clinton  prison  for  20  years  minimum;  life  maximum. 

Commuted  to  11  years,  8  months  and  11  days  minimum;  life 
maximum. 

This  man  has  had  an  excellent  prison  record;  never  been  pun- 
ished during  his  more  than  11  years  in  prison.  He  has  a  father 
and  mother  who  are  advanced  in  years  and  incapacitated  to  the 
extent  of  supporting  themselves. 

In  view  of  LaPoint's  prison  record  and  the  fact  that  the  assist- 
ant district  attorney,  who  helped  prosecute  the  case,  recommends 
clemency,  I  have  reduced  the  prisoner's  sentence  so  that  he  may 
be  released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

March  4,  1920.  William  Pivirotto.  Convicted  in  New  York 
county  of  forgery,  second  degree,  and  sentenced  in  February, 
1918,  to  Sing  Sing  Prison  for  3  years  minimum;  5  years  and 
6  months  maximum. 
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Commuted  to  2  years,  1  month  and  2  days  minimum;  5  years 
and  6  months  maximum. 

This  man's  minimum  term  would  expire  on  May  seventeenth 
of  this  year.  Judge  Nott,  who  sentenced  the  prisoner,  advises 
that  he  believes  the  prisoner  should  serve  at  least  two  years  of 
his  minimum  term,  and  that  two  years  has  elapsed.  Owing  to 
the  recommendation  of  the  judge,  I  have  commuted  this  pris- 
oner's sentence  so  that  he  may  be  released  under  and  subject  to 
the  jurisdiction  of  the  Parole  Board. 

March  4,  1920.  John  McClura  Convicted  in  Bronx  county 
of  robbery,  first  degree,  and  sentenced  in  March,  1914,  to  Sing 
Sing  Prison  for  8  years  and  6  months  minimum;  16  years  and 
6  months  maximum. 

Commuted  to  6  years  minimum;  16  years  and  6  months 
maximum. 

This  man  has  been  severely  punished  by  the  time  already 
served,  and  Judge  Gibbs,  who  sentenced  the  man  in  September, 
1918,  recommended  to  my  predecessor  that  McClure  should 
receive  executive  clemency. 

In  view  of  the  judge's  recommendation,  I  have  commuted  this 
man's  sentence  so  that  he  may  be  released  under  and  subject  to 
the  jurisdiction  of  the  Parole  Board. 

March  4,  1920.  John  Kravchak.  Convicted  in  New  York 
county  of  grand  larceny,  first  degree,  and  sentenced  in  1918  to 
Sing  Sing  Prison  for  5  years  minimum;  10  years  maximum- 
Commuted  to  1  year,  7  months  and  15  days  minimum;  10 
years  maximum. 

Recommended  by  Judge  Mulqueen,  who  sentenced  the  pris- 
oner, who  states  in  a  communication  to  me  under  date  of  January, 
1920,  that  this  man  rendered  valuable  assistance  to  the  State  as 
a  witness  in  other  cases,  and,  in  view  thereof,  is  entitled  to 
clemency. 

Acting  upon  the  judge's  recommendation,  I  have  commuted 
this  prisoner's  sentence  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

March  4,  1920.  Patrick  Bolger.  Convicted  in  New  York 
county  of  robbery,  first  degree,  and  sentenced  in  1913  to  Sing 
Sing  Prison  for  10  years  minimum;  20  years  maximum. 
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Oomnnited  to  6  years,  10  months  and  29  days  minimum;  20 
years  maximum. 

Recommended  by  Judge  Foster,  who  sentenced  this  man,  who 
advises  me  that  he  believes  no  public  interests  would  be  preju- 
diced if  sentence  were  commuted  to  time  already  served  and  he 
were  released  on  parole. 

Acting  upon  the  recommendation  of  the  judge,  I  have  com- 
muted Bolger's  sentence  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

March  4,  1920.  Marquis  Curtis.  Convicted  in  Kings  and 
Clinton  counties  of  possessing  burglar's  tods,  and  assault,  first 
degree,  and  sentenced  on  the  first  charge  for  9, years  and  10 
months;  on  the  second  charge  for  10  years. 

Commuted  to  11  years  and  10  months  minimum;  19  years  and 
10  months  maximum. 

This  man  has  been  severely  punished  for  the  crimes  committed, 
and  Mrs.  Maud  Ballington  Booth,  of  New  York  city,  is  deeply 
interested  in  him  and  agrees  to  take  care  of  him  upon  release. 
I  have,  therefore,  commuted  this  man's  seaitence  so  that  he  may 
be  released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

March  4,  1920.  Ruben  Cohen.  Convicted  in  New  York 
county  of  grand  larceny,  second  degree,  and  sentenced  in  Janu- 
ary, 1919,  to  Sing  Sing  Prison  for  2  years  and  6  months  mini- 
mum ;  4  years  and  6  months  maximum. 

Commuted  to  1  year,  1  month  and  15  days  minimum;  4  years 
and  6  months  maximum. 

One  of  the  other  men  engaged  in  this  crime  at  the  same  time 
was  sentenced  to  the  Elmira  Reformatory,  where  he  can  earn  his 
release  after  serving  12  months  and  20  days.  In  my  judgment^ 
Cohen  should  not  be  compelled  to  serve  longer  than  the  other 
defendant,  and  I  have,  therefore,  commuted  this  man's  sentence 
so  that  he  may  be  released  under  and  subject  to  the  jurisdiction 
of  the  Parole  Board. 

March  4,  1920.  Peter  Cullen.  Convicted  in  New  York 
county  of  robbery  in  the  third  degree,  and  sentenced  in  Novem- 
^r,  1914,  to  5  years.  At  the  time  Cullen  was  returned  to  prison 
he  owed  2  years,  10  months  and  15  days,  lost  commutation  on 
a  previous  sentence. 
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Commuted  to  5  years,  3  months  and  23  dajs  minimum;  7 
years  and  10  months  maximum. 

This  man  has  served  the  entire  sentence  for  his  present  offense, 
and  3  months  and  23  days  of  his  lost  commutation.  He  has 
been  severely  punished  and  I  am  commuting  his  sentence  ao  that 
he  may  be  released  under  and  subject  to  the  jurisdiction  of  the 
Parole  Board. 

March  10,  1920.  Joseph  S.  Mason.  Convicted  in  Rensselaer 
county  of  grand  larceny,  first  degree,  and  sentenced  in  June, 
1919,  to  Clinton  Prison  for  1  year  and  6  months  minimum; 
2  years  and  6  months  maximum. 

Commuted  to  8  months  and  26  days  (actual  time  served). 

At  the  time  of  conviction  of  this  man,  his  wife  was  ill  and 
since  that  time  she  has  attempted  to  take  care  of  their  farm, 
including  the  stock  thereon,  and  as  a  result  is  now  in  the  hospital 
in  Schenectady.  This  man  has  about  four  months  longer  to 
serve,  and  to  relieve  the  condition  of  his  family  affairs,  I  have 
commuted  his  sentence  so  that  he  may  be  released  inoLmediately. 

March  15,  1920.  Floyd  W.  Babcock.  Convicted  in  Tompkins 
county  of  rape,  in  the  second  degree,  and  sentenced  in  October, 

1917,  to  Auburn  Prison  for  5  years  minimum;  9  years  and  9 
months  maximum. 

Commuted  to  2  years,  5  months  and  9  days  minimum ;  9  years 
and  9  months  maximum. 

This  man  has  had  an  excellent  prison  record,  and  having  in 
mind  that  feature,  together  with  the  fact  that  he  has  a  crippled 
mother  who  relies  upon  him  absolutely  for  support,  also  the  fact 
that  he  has  served  a  substantial  portion  of  his  minimum  sentence, 
I  have  commuted  his  sentence  so  that  he  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

March  15,  1920.  Felix  A.  Haley.  Convicted  in  New  York 
county  of  grand  larceny,  second  degree,  and  sentenced  in  April, 

1918,  to  Sing  Sing  Prison  for  a  definite  term  of  5  years. 
Commuted  to  2  years  minimum;  5  years  maximum. 
Recommended  by  Judge  Nott,  who  recommends  that  Haley's 

sentence  be  commuted  after  he  has  served  two  years,  which  woxdd 
be  up  in  April  of  this  year.  In  view  of  the  judge's  recommenda- 
tion, I  have  commuted  this  man's  sentence  so  that  he  may  be 
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released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

March  15,  1920.  Charles  Brennan.  Convicted  in  Rensselaer 
county  of  grand  larceny,  first  degree,  and  sentenced  in  Mkrbh, 
1919,  to  Clinton  Prison  for  2  years  and  2  months  minimum; 
3  years  and  4  months  maximum. 

Commuted  to  1  year  and  9  months  minimum;  3  years  and  4 
months  maximum. 

Eecommended  by  the  Warden  of  Great  Meadow  Prison,  where 
Brennan  is  now  confined.  It  appears  from  the  statements  from 
the  judge  and  district  attorney  that  Brennan  was  under  the 
influence  of  an  older  man,  and  having  in  mind  this  fact,  also  the 
fact  that  Brennan  has  served  a  substantial  portion  of  his  sen- 
tence, I  have  commuted  his  sentence  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

March  22,  1920.  John  Gargan.  Convicted  in  Kings  county 
of  murder  in  the  second  degree,  and  sentenced  in  May,  1910,  to 
Sing  Sing  Prison  for  a  term  of  20  years  minimum;  life 
maximum. 

Commuted  to  9  years,  10  months  and  6  days  minimum;  life 
maximum. 

Beconamended  by  Judge  Kelly,  who  presided  at  the  trial,  who 
advises  me  that  he  believes  that  this  man  has  been  sufficiently 
punished  by  the  time  served.  The  prison  authorities  at  Sing 
Sing  Prison  state  that  this  prisoner  has  never  been  punished  for 
infraction  of  the  rules  since  he  was  received  in  prison;  that  he 
has  during  his  time  there  rendered  valuable  services  to  the  State, 
and  the  former  Warden  of  Sing  Sing  Prison  states  in  a  com- 
munication to  the  Governor  that  if  he  were  vested  with  the  power 
to  commute  sentences,  he  would  not  hesitate  to  commute  this 
man's,  so  that  he  might  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

In  view  of  the  recommendations  in  this  case,  and  the  facts  as 
stated,  I  have  commuted  Gargan's  sentence  so  that  he  may  be 
released  on  parole.  If  he  fails  to  behave  he  can  be  returned 
to  prison  to  serve  out  the  balance  of  his  unexpired  term. 

March  22,  1920.  Walter  Hayes.  Convicted  in  New  York 
county  of  the  crime  of  carrying  a  concealed  weapon,  after  a  for- 
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mer  conviction  of  a  felony,  and  sentenced  in  January,  1919, 
Sing  Sing  Prison  for  a  tenn  of  6  years  and  8  months. 

Commuted  to  1  year,  1  month  and  23  days  minimum ;  6  yea 
and  8  months  maximum. 

I  am  commuting  this  man's  sentence  entirely  owing  to  1 
physical  condition.  In  Auguflt,  1919,  he  was  operated  on 
Sing  Sing  Prison  for  mastoiditis,  and  since  that  time  he  has  r 
shown  improvement;  in  fact,  the  prison  authorities  informed  i 
that  his  health  is  in  a  precarious  condition.  The  wound  has 
(^  be  dressed  daily,  and  in  addition  to  this  he  has  developed  tul> 

cular  trouble.     It  is  stated,  also,  that  his  brother  and  sister  s 
'7i  able  and  willing  to  take  care  of  him  upon  his  release  and  ev 

take  him  to  another  climate. 

Taking  into  consideration  the  facts  surrounding  this  ease, 
set  forth,  I  have  commuted  the  sentence  of  Hayes  so  that  he  m 
be  released  under  and  subject  to  the  jurisdiction  of  the  Pan 
Board. 

March  26,  1920.  Aubray  Wilson.  Convicted  in  Mom 
county  of  burglary,  third  degree,  and  sentenced  in  October,  19] 
to  one  year  in  the  Monroe  County  Penitentiary.  . 

Commuted  to  5  months  and  2  days  actual  time. 

I  am  advised  by  the  judge  who  sentenced  this  man  and  by  t 
district  attorney,  also,  and  the  sheriff  of  the  county,  that  tl 
man's  hiealth  is  in  a  precarious  condition;  that  he  is  sufferi: 
greatly  from  ulcers  of  the  stomach. 

Acting  upon  the  advice  of  these  officials  and  of  the  jail  phy 
cian,  Monroe  county,  I  have  commuted  the  sentence  of  Wils< 
so  that  he  may  be  released  immediately. 

March  26,  1920.  Daniel  J.  Lewis.  Convicted  in  New  Yo 
county  of  manslaughter,  second  degree,  and  sentenced  in  Ma 
1919,  to  Sing  Sing  Prison  for  a  term  of  1  year  and  6  mont 
minimum ;  2  years  and  4  months  maximum. 

Commuted  to  10  months  and  19  days,  actual  time  served. 

Lewis  was  employed  as  a  chauffeur,  and  while  driving  j 
automobile  accidentally  struck  a  man  employed  in  the  Str€ 
Cleaning  Department  and  killed  him.  Lewis  was  never  arrest 
or  convicted  of  any  crime  prior  to  this  one.  He  has  a  wife  ai 
three  children.     The  children  are  five  years,  three  and  one-ha 
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years  and  one  year  of  age.  This  man's  minimum  time  would  be  up 
on  June  twenty-first  of  this  year.  His  family  is  in  dire  need  of 
his  assistance. 

Taking  into  consideration  all  the  facts  and  circumstances  of 
this  case,  I  have  commuted  this  man's  sentence  so  that  he  may  be 
released  to  take  care  of  his  family. 

April  2,  1920.  Vincenzo  Nasca.  Convicted  in  New  York 
county  of  the  crime  of  attempted  kidnapping,  and  sentenced  in 
April,  1917,  to  Sing  Sing  Prison  for  6  years  minimum;  15  years 
maximum. 

Commuted  to  3  years  and  15  days  minimum;  15  years 
maximum. 

Judge  Rosalsky,  who  presided  at  the  trial,  recommends  that 
this  man's  sentence  be  commuted  so  that  he  would  be  released 
after  serving  three  years  —  actual  time. 

Acting  upon  the  recommendation  of  the  judge,  I  have  reduced 
this  man's  sentence  so  that  he  may  be  released  under  and  subject 
to  the  jurisdiction  of  the  Parole  Board. 

April  2,  1920'.  Frederick  Underhill.  Convicted  in  Bronx 
county  of  assault,  second  degree,  and  sentenced  in  January,  1919, 
to  Sing  Sing  Prison  for  a  definite  term  of  4  years. 

Commuted  to  1  year,  2  months  and  19  days  minimum ;  4  years 
maximuTn, 

This  man  has  a  wife  and  two  small  children  dependent  upon 
him  for  support  While  his  entire  record  has  not  been  of  the 
best,  it  appears  that  since  his  former  sentence  —  up  to  the  time 
of  the  crime  for  which  he  is  now  in  prison  —  he  had  led  a  good 
life.  The  judge  and  district  attorney  take  the  position  that  in 
view  of  the  family  conditions  of  this  man,  clemency  might  well 
be  exercised.  For  the  purpose  of  permitting  him  to  assist  his 
family,  I  have  commuted  his  sentence  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

April  2,  1920.     John  Bardacini.     Convicted  in  Montgomery 

county  of  murder,  second  degree,   and  sentenced  in  February, 

1915,  to  Clinton  Prison  for  20  years  minimum;  life  maximum. 

Commuted  to  5  years,  1  month  and  24  days  minimum;  life 

maximum. 
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This  man  has  had  an  excellent  prison  record  and  his  appli 
tion  for  clemency  is  recommended  by  Judge  Van  Kirk,  "w 
presided  at  the  trial,  who  advises  me  that  in  his  opinion  t 
years'  punishment  for  the  crime  and  the  circumstances  un( 
which  it  was  committed,  is  sufficient,  and  he  recommends  t 
prisoner's  release.  The  assistant  district  attorney  of  Montgom( 
county,  at  the  time  of  the  prosecution  of  Bardacini,  has  a 
rcxjommended  that  he  believes  the  prisoner  has  been  sufficien 
punished. 

In  view  of  the  recommendations  in  this  case,  I  have  commu 
the  sentence  of  this  man  so  that  he  may  be  released  under  £ 
subject  to  the  jurisdiction  of  the  Parole  Board. 

April  12,  1920.  Albert  Glanzrock  Convicted  in  Brc 
county  of  robbery,  first  degree,  and  sentenced  in  May,  1917, 
Sing  Sing  Prison  for  a.  term  of  8  years  and  6  months.  T 
sentence  was  to  become  operative  after  this  man  had  served  a  te 
in  the  Elmira  Reformatory  for  a  crime  for  which  he  was  c 
victed  in  Kings  county.  Glanzrock  was  received  at  prison 
June  21,  1918. 

Commuted  to  1  yeai*  and  10  months  minimum;  8  years  a 
6  months  maximum. 

If  nothing  were  done  for  this  prisoner,  his  term  would  exp 
on  October  25,  1923.  He  has  a  wife  and  two  small  children, 
of  whom  were  here  to  see  me,  who  are  greatly  in  need  of  '. 
assistance,  and  for  that  reason  alone  I  have  commuted  his  S' 
tence  to  time  actually  served  so  that  he  m.ay  be  released  unc 
parole  and  be  allowed  to  take  care  of  his  family.  If  he  fails 
behave  himself,  he  can  be  taken  back  to  prison  immediately  a 
be  compelled  to  serve  out  the  balance  of  his  unexpired  term.  ] 
will  be  under  the  supervision  of  the  Parole  Board  for  at  le 
two  years,  and  taking  into  consideration  the  facts  of  the  ca 
I  have  concluded  that  the  State  would  gain  nothing  by  keepi 
this  man  in  prison  for  a  longer  time. 

x\pril  14,  1920.  John  Koski  and  Ladislaw  Kushminski.  C 
victed  in  Queens  county  of  burglary,  first  degree,  and  grand  1 
ceny,  second  degree,  and  sentenced  by  Judge  Humphrey  in  Mar< 
1915,  to  not  less  than  5  years  nor  more  than  9  years  and  6  mom 
each. 
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After  these  men  had  served  something  over  a  year,  it  was 
determined  that  their  sentences  were  illegal.  They  were  returned 
to  court  and  the  sentences  were  corrected  by  Judge  Humphrey, 
who  imposed  upon  them  a  sentence  of  10  years  minimum;  15 
years  and  6  months  maximum,  in  each  case. 

At  the  time  of  the  resentence  of  these  two  men,  the  judge 
stated  to  them  in  open  court  that  when  the  minimum  of  the 
original  sentence  had  expired,  if  application  were  made  for 
executive  clemency,  he  would  recommend  that  same  be  granted. 
Application  for  clemency  was  made  in  behalf  of  these  two  men, 
and  the  judge,  acting  upon  the  statement  made  by  him  in  1916 
at  the  time  of  the  resentence,  is  on  record  in  a  statement  to  the 
Governor,  as  follows: 

"At  the  time  of  correcting  the  sentence,  I  told  these  men 
that  when  the  minimum  of  the  original  sentenpe  had  expired, 
if  an  application  were  made  for  executive  clemency,  I  would 
recommend  that  it  be  granted.  That  period  is  now  approach- 
ing and  I  make  such  recommendation." 

In  view  of  the  recommendation  by  Judge  Humphrey,  I  have 
commuted  the  sentence  of  these  two  men  to  5  years,  1  month  and 
10  days  minimum;  15  years  and  6  months  maximum. 

This  commutation  will  permit  these  men  to  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

April  22,  1920.  Daniel  W.  Talcott.  Convicted  in  Rensselaer 
county  of  grand  larceny,  first  degree,  and  sentenced  in  December, 
1918,  to  Clinton  Prison,  for  a  term  of  2  years  and  6  months 
minimum;  7  years  and  8  months  maximum. 

Commuted  to  1  year,  4  months  and  7  days  minimum;  7  years 
and  8  months  maximum. 

Judge  Howard,  who  presided  at  the  trial,  advises  me  that  he 
believes  that  this  is  a  case  where  executive  clemency  should  be 
exercised ;  in  fact,  he  states  that  at  the  time  of  the  conviction,  he 
thought  that  the  matter  should  have  been  adjusted  without  the 
man  going  to  prison. 

Upon  the  recommendation  of  the  judge,  I  have  commuted 
Talcott's  sentence  so  that  he  may  be  released  under  and  subject 
to  the  jurisdiction  of  the  Parole  Board. 
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April  23,  1920.  Bernard  Redman.  Convicted  in  Erie  county 
of  manslaughter  in  the  first  degree,  and  sentenced  in  June,  1911 
to  Auburn  Prison  for  a  term  of  10  years  minimum;  20  year 
maximum. 

Commuted  to  8  years,  9  months  and  23  days,  actual  time. 

This  man  is  now  confined  in  the  Dannemora  State  Hospital 
and  I  am  advised  by  the  Medical  Superintendent  of  that  hospita 
that  Eedman  can  as  well  be  taken  care  of  in  a  civil  hospital  a 
where  he  is  at  present.  His  minimum  time  has  expired,  and  i 
he  were  absolutely  sane  he  would  have  been  released  from  prisoi 
under  parole.  It  is  thought  that  if  transferred  to  the  BuffaL 
State  Hospital,  where  his  relatives  could  visit  him  frequently,  i 
would  have  a  good  effect  on  his  mental  condition,  and  takin| 
into  consideration  all  the  facts  and  circumstances  of  this  case 
I  have  commuted  the  sentence  of  Redman  so  that  he  can  be  trans 
fened  to  the  Buffalo  State  Hospital. 

April  22,  1920.  William  L.  Perry.  Convicted  in  Xew  Yorl 
county  of  murder,  second  degree,  and  sentenced  in  June,  1900 
to  a  term  of  20  years  minimum;  life  maximum. 

Commuted  to  13  years,  9  months  and  22  days  minimum;  lif 
maximum. 

Judge  Rosalsky,  who  presided  at  the  trial,  advises  me  unde; 
date  of  March,  1920: 

"  In  view  of  Perry's  excellent  record  in  prison  and  th< 
time  served,  I  believe  that  the  ends  of  justice  have  been  sub 
stantiallv  fulfilled  and  I  recommend  a  commutation  of  hi 
sentence  so  that  he  may  be  released." 

Acting  upon  the  recommendation  of  the  judge,  and  consider 
ing  the  facts  and  circumstances  of  Perry's  case,  I  have  grantee 
a  commutation  of  sentence  so  that  this  man  may  be  released  unde 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

April  27,  1920.  Louis  J.  Simons.  Convicted  in  Bronx  county 
of  forgery  in  the  second  degree,  and  sentenced  in  July,  1918,  t< 
Sing  Sing  Prison  to  a  definite  term  of  6  years  and  1  month. 

Commuted  to  1  year,  9  months  and  13  days  minimum;  6  year 
and  1  month  maximum. 
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Recommended  by  Judge  Gibbe,  who  presided  at  the  trial,  who 
adviflOB  xne  that  he  feels  that  this  man  has  been  sufficiently  pun- 
ished and  has  no  hesitation  in  recommending  his  release.  The 
district  attorney  of  the  county  wherein  the  crime  was  committed 
makes  no  objections.  The  people  from  whom  the  money  was 
taken  advise  me  that  they  will  take  this  man  back  in  their  employ 
upon  his  release. 

Acting  upon  the  recommendations  before  me  in  this  case,  I 
have  commuted  this  man's  sentence-  so  that  he  might  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

Mav  3,  1920.  William  Walters.  Convicted  in  New  York 
county  of  murder  in  the  first  degree,  for  the  killing  in  that  county 
on  March  29,  1919,  of  one  Leo  Rubin,  and  sentenced  to  be  electro- 
cuted during  the  week  beginning  May  3,  1920. 

Ocmmuted  to  life  imprisonment. 

The  commutation  is  granted  upon  the  recommendation  of  Judge 
Rosalskv',  who  presided  at  the  trial,  and  the  reconmiendation  of 
District  Attorney  Swann,  who  prosecuted  the  case,  both  of  them 
stating  that  they  earnestly  recommend  a  commutation  of  the 
sentence  to  life  imprisonment 

May  3,  1920.  Oscar  Frazier.  Convicted  in  Dutchess  county 
of  the  crime  of  murder,  in  the  first  degree,  for  the  killing  in  that 
county  on  July  3,  1919,  of  one  Joseph  Green,  and  sentenced  to 
be  electrocuted  during  the  week  of  May  3,  1920. 

Commuted  to  life  imprisonment. 

I  am  granting  this  commutation  upon  the  recommendation 
of  Justice  Morschauser  of  the  Supreme  Court  who  presided  at 
the  trial  of  Frazier,  and  who  has  recommended  to  me  over  his 
signature,  under  date  of  April  17,  1920,  that  he  believes  that  a 
commutation  to  life  imprisonment  should  be  granted. 

May  5,  1920.  William  Warmick.  Convicted  in  Erie  county 
in  June^  1919,  of  the  crime  of  murder,  first  degree.  The  crime 
consisted  of  the  killing  in  the  city  of  Buffalo  of  a  man  by  the 
name  of  John  William  Thomas,  who  was  a  pullman  car  porter. 

This  ease  was  appealed  to  the  Court  of  Appeals  and  there 
affirmed. 

Commuted  to  life  imprisonment. 

I  am  granting  this  commutation  upon  the  recommendation  to 
me  of  the  judges  of  the  Court  of  Appeals. 
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May  10,  1920.  Floyd  M.  Knotts.  Convicted  in  New  York 
county  of  grand  larceny,  first  degree,  and  sentenced  to  Sing  Sing 
Prison  on  March  9,  1917,  to  serve  a  term  of  5  yeaiB  minimum; 
6  years,  6  montihs  maximum. 

Commuted  to  3  years^  2  months  and  13  days  minimum;  6 
years,  6  monthis  maximum. 

Eecommended  by  Judge  Nott,  who  presided  at  the  trial,  who 
states  that  he  believes  the  ends  of  justice  would  be  served  if  this 
man  were  released  after  serving  three  years.  Knotts  now  has  served 
over  three  years  and  I  have  accordingly  commuted  his  sentence 
so  that  he  may  be  released  under  and  subject  to  the  jurisdiction 
of  the  Parole  Board. 

May  10,  1920.  James  Jones.  Convicted  in  Suffolk  county  of 
murder,  second  degree,  and  sentenced  in  January,  1909,  to  Sing 
Sing  Prison,  to  serve  a  term  of  20  years,  minimum;  life,  maxi- 
mum. 

Commuted  to  11  years,  3  months  and  26  days  minimum;  life 

Recommended  by  Judge  Stapleton  who  presided  at  the  trial, 
and  by  District  Attorney  Furman,  who  prosecuted  the  case. 

Taking  into  consideration  the  lapse  of  time  since  these  recom- 
mendations were  made,  in  1914,  and  the  fact  that  this  man  has 
maintained  an  excellent  prison  record,  I  have  commuted  his  sen- 
tence so  that  he  may  be  released  under  and  subject  to  the  juris- 
diction of  the  Parole  Board. 

May  10,  1920.  James  Green,  alias  James  Mulcahey.  Con- 
victed in  New  York  county  of  manslaughter,  first  degree,  and 
sentenced  in  October,  1912,  to  Sing  Sing  Prison,  term  of  9  years, 
6  months  minimum;  20  years  maximum. 

Conmiuted  to  7  years,  6  months  and  23  days  minimum;  20 
years  maximunu 

This  man's  minimum  time  would  expire  October  30,  1920 ;  I 
am,  therefore,  reducing  his  minimum  term  by  four  months. 

The  judge  who  presided  at  the  trial  makes  a  recommendation 
that  he  believes  the  ends  of  justice  have  been  met  and  urges  that 
clemency  be  granted.  I  am  informed  also  by  the  officials  at  Sing 
Sing  Prison  where  this  man  has  been  confined  since  1912,  that  he 
has  been  faithful  in  the  performance  of  his  duties  and  a  model 
prisoner,  and  is  entitled  for-  that  reason  to  great  consideration. 
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Taking  into  consideration  all  the  facts  surrounding  this  case, 

I  have  concluded  that  it  is  a  proper  one  for  the  exercise  of  clem- 
ency and  have  therefore  commuted  this  man's  sentence  so  that  he 
might  be  released  under  and  subject  to  the  jurisdiction  of  the 
Parole  Board* 

May  10,  1920.  Irving  Herman.  Convicted  in  Kings  county 
of  assault  in  the  second  degree  and  sentenced  in  May,  1919,  to 
Sing  Sing  Prison  for  2  years  minimum;  5  years  maximum. 

Commuted  to  1  year,  3  days  minimum;  5  years  maximum. 

This  man's  minimum  term  would  expire  in  November  of  this 
year;  I  am,  therefore,  reducing  his  sentence  by  about  6  months. 
He  has  been  severely  punished  for  the  crime  committed,  and 
owing  to  his  physical  condition  I  have  concluded  that  the  ends 
of  justice  have  been  satisfied,  and  I  have  accordingly  commuted 
his  sentence  so  that  he  may  be  released  imder  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

Mav  15,  1920.  Charles  C.  Clark  Convicted  in  New  York 
county  of  robbery  in  the  first  degree,  and  sentenced  by  Judge 
Foster  in  April,  1913,  to  Sing  Sing  Prison  for  10  years  mini- 
mum; 20  years  maximum. 

Commuted  to  7  years,  1  month  and  6  days  minimum;  20  years 
maximuHL 

Three  other  men  were  convicted  at  the  same  time,  all  being 
implicated  in  this  same  crime,  Patrick  Bulger,  George  McVetty 
and  Robert  McVetty;  all  of  these  men  have  been  released  by 
having  their  sentence  commuted  to  time  served.  It  would  not  be 
fair  to  Clark  to  compel  him  to  serve  a  longer  time  than  the  other 
three  men,  and  for  that  reason  I  am  granting  a  commutation  of 
sentence  in  behalf  of  this  prisoner,  so  that  he  may  be  released 
on  parole. 

May  15,  1920.  Andre  L.  Stapler.  Convicted  in  New  York 
county  of  manslaughter  in  the  first  degree,  and  sentenced  in  June, 
1918,  to  Sing  Sing  Prison  for  5  years  and  4  months  minimum; 

II  years,  6  months  maximum. 

Commuted  to  1  year,  10  months  and  27  days  minimum;  11 
years,  6  months  maximum. 

Owing  to  the  standing  of  this  man  in  Chicago  and  in  New 
York  city  where  he  was  practicing  his  profession,  prior  to  the 
time  of  his  conviction,  and  after  a  most  careful  study  of  the  facts 
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and  circumstances  surrounding  the  entire  situation,  I  ha> 
reached  the  conclusion  that  the  time  ser\'cd  by  Stapler  has  bet 
severe  punishment  and  that  nothing  could  be  aocomplished  I 
further  conjBnement.  I,  therefore,  have  commuted  this  maj] 
sentence  so  that  he  may  be  released  on  parole. 

May  15,  1900.  Raymond  Callahan.  Convicted  in  New  To: 
county  of  murder,  in  the  second  degree,  and  sentenced  in  Jur 
1917,  to  Sing  Sing  Prison  for  20  years  minimum;  life  maximui 

Commuted  to  2  years,  8  months  and  13  days  minimunoi;  li 
maximum. 

The  crime  for  which  Callalian  was  convicted  was  committ^ 
in  1912  and  the  period  between  1912  and  1917  was  sptot  by  hi 
in  the  Matteawan  State  Hospital,  after  which  he  was  returned 
the  court  as  sane,  so  that  taking  into  consideration  the  time  whit 
he  has  sensed  by  being  confined  in  the  hospital,  it  would  meu 
nearly  eight  years.  Judge  Nott  who  presided  at  the  trial  advis 
me  that  the  evidence  showed  a  lack  of  motive  on  the  part  < 
defendant  to  commit  homicide  and  that  inasmuch  as  the  act  w 
committed  either  under  the  influence  of  insanity  or  intoxieatio 
the  ends  of  justice  would  not  suffer  by  a  commutation  of  tl 
man's  sentence. 

Taking  into  consideration  the  facts  surrounding  the  case  and  i 
presented  by  Judge  Nott,  I  have  commuted  this  prisoner's  se 
tence  so  that  he  may  be  released  on  parole. 

May  15,   1920.     Clarence  La  Rue.     Convicted  in  Jeffersc 
county  in  Jime,  1918,  of  burglary  in  the  third  degree,  and  so 
tenced  to  Clinton  Prison  for  a  definite  term  of  5  years  and 
months. 

Commuted  to  1  vear,  11  months  and  6  davs  minimum:  5  vea 
and  6  months  maximum. 

Rec!ommended  by  Judge  Reeves  who  states  that  LaRue's  se 
tence  was  much  more  severe  than  the  crime  warranted  but  beii 
a  second  offender  he  had  no  alternative.  The  property  taken  w 
of  small  value.  The  reeommendation  of  the  judge  is  concum 
in  by  the  district  attorney  of  Jefferson  county.  In  view  of  su( 
recommendations  I  have  commuted  this  man's  sentence  so  th 
lie  may  bo  released  on  parole. 

May  15,  1920.     John  Smith.     Convicted  in  Kings  county  ( 
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burglary  in  the  first  degree,  and  sentenced  in  June,  1906,  to  Sing 
Sing  Prison  for  a  definite  term  of  25  years. 

Commuted  to  13  years,  10  months  and  26  days  minimum; 
25  years  maximum. 

Becommended  by  Judge  Aspinall,  who  advises  me  that  he  be- 
lieves that  clemency  may  well  be  extended  in  this  man's  behalf. 
The  prisoner  is  now  67  years  of  age  and  he  has  served  nearly 

14  years  in  prison.     He  has  many  people  interested  in  him,  who  1}]  ■ 
will  take  care  of  him  after  he  is  released,  and  taking  into  con- 
sideration all  the  facts  of  this  case,  I  have  commuted  this  man's 
sentence  so  that  he  may  be  released  on  parole. 

May  17,  1920.  Antonio  Criminardi.  Convicted  in  Chautau- 
qua county  of  manslaughter  in  the  first  degree,  and  sentenced  in 
July,  1913,  to  Auburn  Prison  for  a  term  of  10  years  minimum; 

15  years  maximum. 
Commuted  to  6  years,  10  months  and  6  days  minimum;  15 

years  maximum. 

Recommended  by  assistant  district  attorney  who  prosecuted 
the  case,  who  states  that  inasmuch  as  this  man  has  served  over 
six  years,  he  feels  that  he  has  been  sufficiently  punished.  I 
have  accordingly  commuted  this  man's  sentence  so  that  he  may 
be  released  on  parole. 

May  17,  1920.  J&hn  Harty.  Convicted  in  Kings  county  of 
attempted  grand  larceny,  first  degree,  as  a  second  offense,  and 
sentenced  in  Ifovember,  1918,  to  Sing  Sing  Prison  to  a  definite 
term  of  5  years,  4  months. 

Commuted  to  1  year,  6  months  and  11  days  minimum;  5  years, 
4  months  maximuuL 

This  prisoner  himself  is  not  entitled  to  any  consideration  but 
he  has  a  wife  and  three  small  children,  five,  three  and  one  year 
old.  They  are  in  distress  and  dire  need  of  his  support;  unable 
to  get  along  except  by  aid  of  charity.  For  the  purpose  of  re- 
lieving the  family,  I  am  commuting  Harty's  sentence  so  that 
he  may  be  released  under  parole.  Judge  Dike  in  his  report  to 
me  says: 

"  I  have  had  several  conversations  with  his  wife  who  is 
in  dire  need  of  his  help.  That  is  the  only  reason  why 
Executive  clemency  should  be  exercised." 
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If  this  man  behaves  himself,  the  State  will  be  better  off  with 
him  at  liberty  and  looking  after  his  family,  than  to  keep  him 
confined.  If  he  does  not  behave  himself  he  can  be  returned  to 
prison  and  be  compelled  to  serve  out  the  balance  of  his  unexpii-ed 
term. 

May  17,  1920.  Julius  Strumpf.  Convicted  in  Onondaga 
county  of  forgery  in  the  second  degree,  and  sentenced  in  April, 
1918,  to  Auburn  Prison  for  a  definite  term  of  6  years. 

Commuted  to  2  years,  1  month  and  4  days  minimum ;  6  years 
maximum. 

This  case  has  received  very  careful  consideration  by  Judge 
Cobb,  who  presided  at  the  trial  and  he  has  advised  me  that  he  is 
satisfied  that  the  forgeries  committed  were  probably  committed 
by  the  prisoner's  wife.  The  district  attorney  who  prosecuted  the 
case  has  also  advised  me  that  he  believes  that  Strumpf  is  entitled 
to  clemency. 

In  view  of  the  recommendations  I  have  conmiuted  this  man's 
sentence  so  that  he  may  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

May  17,  1920.  Carl  Gott.  Convicted  in  Bronx  county  of 
manslaughter,  first  degree,  and  sentenced  on  February  5,  1917, 
to  Sing  Sing  Prison  for  a  term  of  9  years  minimum;  18  years 
and  2  months  maximum. 

Commuted  to  3  years,  3  months  and  17  days  minimum;  18 
years,  2  months  maximum. 

Judge  Delehanty,  who  presided  at  the  trial  of  Gott,  informs 
me  that  he  was  of  the  opinion  that  had  this  man  been  capably 
defended  he  might  have  been  acquitted  on  the  ground  of  self- 
defense.  The  prisoner  is  suffering  from  pulmonary  tubercu- 
losis and  both  the  judge  and  district  attorney  believe  that  owing 
to  his  physical  condition  the  ends  of  justice  will  be  fully  satisfied 
by  the  time  served  in  prison.  I  have  therefore  commuted  this 
man's  sentence  so  that  he  may  be  released  on  parole. 

May  21,  1920.  Joseph  McCarthy.  Convicted  in  Bronx  county 
of  murder  in  the  first  degree,  in  May,  1919,  and  sentenced  to  be 
electrocuted  during  the  week  beginning  May  24,   1920. 

Commuted  to  life  imprisonment 

This  commutation   of  sentence  is  granted  upon  the  specific 
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recommendation  of  Judge  McAvoy,  who  presided  at  the  trial 
of  McCarthy,  and  of  the  district  attorney  of  the  Bronx,  who  prose- 
cuted the  case. 

June  3,  1920.  Robert  Harding.  Convicted  in  New  York 
county  of  robbery,  first  degree,  second  offense,  and  sentenced  in 

1907,  to  Sing  Sing  Prison  for  a  term  of  24  years. 
Commuted  to  12  years,  7  months  and  4  days  minimum;  24 

years  maximum. 

This  man  has  been  severely  punished  and  his  term  would  end 
by  expiration  in  January,  1922.  I  am  therefore  reducing  his 
sentence  by  little  over  a  year  and  6  months.  He  has  performed 
services  for  the  State,  for  which  the  warden  of  the  prison  recom- 
mends that  he  receive  and  is  entitled  to  consideration.  Taking 
into  account  this  fact  and  the  circumstances  of  the  whole  case,  I 
have  commuted  Harding's  sentence  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

June  3,  1920.  George  Hoogbone.  Convicted  in  Saratoga 
county  of  murder,  second  degree,  and  sentenced  in  April,  1910, 
to  Clinton  Prison,  for  a  term  of  20  years  minimum;  life  maxi- 
mum. 

Commuted  to  10  years,  2  months  and  2  days  minimum;  life 
maximum. 

Recommended  by  Judge  Vaa  Kirk,  who  presided  at  the  trial  of 
the  prisoner,  also  by  the  district  attorney  who  prosecuted  the 
case. 

In  view  of  the  recommendations  in  this  case,  I  have  commuted 
the  sentence  of  Hoogbone  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

June  3,  1920.  Walter  Ziolowski.  Convicted  in  Niagara 
county  of  murder  in  the  second  degree,  and  sentenced  in  April, 

1908,  to  Auburn  Prison  for  a  term  of  20  years  minimum;  life 
maximum. 

Commuted  to  12  years,  2  months  minimum;  life  maximum. 

Recommended  by  the  district  attorney  who  prosecuted  the  case. 
This  man  has  always  maintained  a  perfect  prison  record,  and 
in  view  of  this  fact  and  the  recommendation,  I  have  commuted 
his  sentence  so  that  he  might  be  released  imder  and  subject  to 
the  jurisdiction  of  the  Parole  Board. 
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June  3,  1920.  Pasquale  Ippolito.  Convicted  in  New  Yor 
county  of  manslaughter  in  the  first  degree,  and  sentenced  i: 
October,  1914,  to  Sing  Sing  Prison,  for  a  term  of  8  years  mini 
mum;  16  years  maximum. 

Commuted  to  5  years,  7  months  and  20  days  minimum;  1' 
years  maximum. 

This  man's  minimum  term  would  expire  under  the  law  ii 
Mbrch,  1921.  The  judge  who  presided  at  the  trial  advises  m 
that  in  view  of  the  good  conduct  of  the  prisoner  and  the  tim( 
served,  he  believes  the  ends  of  justice  have  been  met  and  h 
recommends  his  release.  I  have  therefore  commuted  his  sentenci 
so  that  he  may  be  released  under  and  subject  to  the  jurisdictio] 
of  the  Parole  Board. 

June  3,  1920.  Jacavina  Puglieso.  Convicted  in  Westcheste 
county  of  robbery,  second  degree,  and  sentenced  in  June,  1915 
to  Sing  Sing  Prison  for  a  term  of  9  years,  6  months  minimum 
15  years,  6  months  maximum. 

Commuted  to  7  years,  6  months  and  5  days  minimum;  li 
years,  6  months  maximum. 

Recommended  by  the  district  attorney  of  Westchester  county 
who  at  the  time  of  the  trial,  was  the  assistant  district  attorney, — 
on  the  ground  that  in  his  judgment  the  prisoner  has  been  suflS 
.,.  iT  ciently  punished;  also  recommended  by  Judge  Pratt,  who  pre 

sided  at  the  trial.  I  have  therefore  commuted  the  sentence  o: 
this  prisoner  so  that  he  might  be  released  under  and  subject  t< 
the  jurisdiction  of  the  Parole  Board. 

June  3,  1920.  Frank  Klanis.  Convicted  in  Wayne  county  oi 
HH  murder  in  the  second  degree,  and  sentenced  in  September,  1906 

to  Auburn  Prison  for  20  years  minimum;  life  maximum. 

Commuted  to  13  years,  9  months  and  6  days  minimum;  lift 
fnl  maximum. 

This  man  has  been  severely  punished  and  both  the  judge  and 
district  attorney  recommend  his  release.  He  has  many  influential 
people,  who  are  willing  to  look  after  him  on  his  release,  and  ] 
have  in  consideration  of  these  facts,  commuted  his  sentence  sc 
that  he  may  be  released  under  and  subject  to  the  jurisdiction  oi 
the  Parole  Board. 

June  3,  1920.  Grover  Cleveland  Poole.  Convicted  in  Nassau 
coimty  of  murder  in  the  first  degree,  and  sentenced  in  June,  190<). 
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to  SiBg  Sing  Prison  for  a  term  of  20  years  minimum;  life  maxi- 
mum. 

Commuted  to  14  years  minimum;  life  maximum. 

There  has  always  been  a  question  in  this  case  as  to  whether 
Poole  actually  commited  the  crime,  or  whether  he  was  shielding 
someone  else  connected  with  it. 

The  district  attorney  who  prosecuted  the  case  advises  me  that 
taking  into  consideration  the  length  of  time  that  Poole  has  served, 
he  believes  justice  has  been  met,  and  that  nothing  further  could 
be  gained  by  reason  of  longer  detention  of  the  prisoner. 

In  view  of  the  facts  and  the  recommendation  in  the  case,  I 
have  commuted  the  sentence  so  that  Poole  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

June  4,  1920.  Alfred  P.  Frankel.  Convicted  in  New  York 
county  of  grand  larceny,  second  degree,  and  burglary,  third 
degree,  and  sentenced  in  March,  1918,  to  Sing  Sing  Prison  for 
two  definite  terms  of  5  years  each, —  to  run  concurrently. 

Commuted  to  2  years,  3  months  and  9  days  minimum;  5  years 
maximum. 

This  man  would  be  eligible  to  be  released  in  July,  1921,  and  I 
am  therefore  reducing  his  sentence  by  about  eleven  months. 

He  is  suffering  from  tuberculosia  and  his  relatives  desire  to 
take  him  to  another  climate  for  the  purpose  of  seeking  a  cure. 
I  have  given  the  case  careful  consideration  and  have  concluded 
to  commute  his  sentence  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

June  4,  1920.  John  Slowenski.  Convicted  in  Erie  county  of 
carrying  concealed  weapons  and  sentenced  in  September,  1917, 
to  Auburn  Prison  for  a  term  of  6  years  and  3  months. 

Commuted  to  2  years,  9  months  minimum;  5  years,  3  months 
maximum. 

This  man's  terra  would  end  by  expiration  in  March,  1921.  I 
am  therefore  reducing  his  sentence  by  a  little  over  8  months. 

Recommended  by  Judge  Laing,  who  presided  at  the  trial,  and 
that  recommendation  is  concurred  in  by  the  district  attorney.  In 
view  of  the  recommendations  I  have  commuted  this  man's  sen- 
tence so  that  he  may  be  released  under  and  subject  to  the  juris- 
diction of  the  Parole  Board. 


^ 
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June  4,  1920.  John  Mohre.  Convicted  in  Queens  county  oi 
feloniously  carrying  concealed  weapons,  and  sentenced  in  March 
1915,  to  Sing  Sing  Prison  for  a  definite  tenn  of  13  years. 

Commuted  to  2  years,  1  month  and  13  days,  actual  time. 

This  commutation  permits  of  immediate  release  of  the  prisoner 
Commutation  granted  on  the  express  recommendation  of  the 
prison  physician,  that  this  man's  condition  was  such  that  in  hi 
judgment  it  would  be  impossible  for  the  man  to  live  beyond  i 
period  of  three  or  four  months. 

June  4,  1920.  Herman  Gross.  Convicted  in  New  York  counts 
in  Miarch,  1919,  of  burglary,  third  degree,  and  sentenced  to  Sinj 
Sing  Prison  for  a  definite  term  of  5  years. 

Commuted  to  1  year,  2  months  and  18  days  minimum;  5  year 
maximum. 

Granted  upon  the  express  recommendation  of  Judge  Rosalsky 
Released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

June  4,  1920.  Paul  Vogel.  Convicted  in  Erie  county  o^ 
criminally  receiving  stolen  property,  first  degree,  and  grand  lar 
ceny,  first  degree,  and  sentenced  in  November,  1917,  to  Aubun 
Prison  for  a  term  of  4  years  minimum;  8  years,  7  months  maxi 
mum. 

Commuted  to  2  years,  7  months  minimum ;  8  years,  7  month 
maximum. 

This  man's  minimum  time  would  expire  in  November,  1920 
I  am  therefore  reducing  his  sentence  by  about  five  months. 

Clemency  is  recommended  by  District  Attorney  Moore,  wh( 
prosecuted  the  case,  and  that  recommendation  is  concurred  in  bj 
Judge  Laing,  who  presided  at  the  time  of  the  conviction.  Taking 
into  consideration  the  recommendations  I  have  commuted  th< 
sentence  of  this  man  so  that  he  may  be  released  under  and  sub 
ject  to  the  jurisdiction  of  the  Parole  Board. 

June  3,  1920.  Joseph  Schmulowitz.  Convicted  in  Kingj 
county  of  murder  in  the  second  degree,  and  sentenced  in  1908,  U 
Sing  Sing  Prison  for  a  term  of  201  years  minimum;  life  maxi 
mum. 

Commuted  to  12  years,  4  months  and  17  days  minimum;  lif< 
maximunou 
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Recommended  by  the  assistant  district  attorney  who  prose- 
cuted the  case  and  who  advises  the  Governor  that  in  his  judg- 
ment this  man  has  been  suflSciently  punished,  and  that  he  be- 
lieves the  ends  of  justice  will  be  met  by  his  release. 

This  man  has  a  family  dependent  upon  him  for  support,  and 
in  view  of  the  time  served,  and  the  recommendation  in  the  case 
as  well,  I  have  commuted  this  man's  sentence  so  that  he  may  be 
released  under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

June  3,  1920.  Perry  Johnson.  Convicted  in  Tioga  county 
of  robbery,  first  degree,  and  sentenced  in  ^November,  1910,  to 
Auburn  Prison,  for  a  definite  term  of  19  years. 

Commuted  to  9  years,  8  months  minimum;  19  years  maximum. 

This  man's  minimum  sentence  would  expire  by  commutation 
UDder  the  law,  in  March,  1922.  I  have  therefore  reduced  the 
sentence  by  about  a  year  and  9  months. 

Recommended  by  the  district  attorney  who  prosecuted  the  case, 
who  believes  that  the  time  served  by  the  prisoner  is  sufficient 
punishment.  Taking  into  consideration  all  the  facts  and  cir- 
cumstances of  the  case,  I  have  commuted  the  sentence  so  that  the 
prisoner  may  be  released  under  and  subject  to  the  jurisdiction  of 
the  Parole  Board. 

June  23,  1920.  James  Tobin.  Convicted  in  Xew  York  county 
of  robbery,  second  degree,  and  sentenced  in  May,  1919,  to  Sing 
Sing  Prison  for  a  term  of  5  years  minimum ;  10  years  maximum. 

Commuted  to  1  year  and  25  days,  actual  time  served. 

Lieutenant  Governor  and  Acting  Governor  Walker  today  com- 
muted the  sentence  of  James  Tobin  solely  on  the  ground  that 
Tobin  is  suffering  from  an  incurable  disease  of  the  brain,  diag- 
nosed probably  as  cancer  or  tumor,  and  the  prison  physician 
advises  the  Governor  that  the  prisoner  will  not  recover  from  it. 
So  as  to  permit  him  to  be  taken  care  of  on  the  outside,  the  Gov- 
erner  commuted  the  sentence  of  this  man  to  time  actually  served 
by  him. 

June  30,  1920.  Mahmut  Blaza.  Blaza  was  indicted  for 
murder  in  the  first  degree  in  Nfew  York  county  for  the  killing  in 
that  county  in  1919  of  on©  Dervish  Muhareni,  and  was  con- 
victed in  October,  1919,  of  murder  in  the  first  degree,  and  sen- 
tence to  be  electrocuted. 
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Thereafter  the  case  was  appealed  to  the  Court  of  Appeals  an< 
the  verdict  of  the  trial  court  was  affirmed.  The  'Court  of  Appeal 
fixed  the  time  during  which  Blaza  should  be  electrocuted,  of  thi 
week  beginning  July  19,  1920. 

Judge  Thomas  C.  T.  Crain,  who  presided  at  the  trial  of  thi 
man,  under  date  of  June  23rd,  advises  me  as  follows: 

"  The  facts  are  that  the  prisoner  in  conjunction  with  on- 
Ralph  Mosho,  went  to  the  room  occupied  by  the  deceased  fo 
the  purpose  of  robbing  him  of  a  sum  of  money  which  he  ha< 
on  his  person.  The  prisoner  held  the  deceased  and  partici 
pated  with  Ralph  Mosho  in  robbing  the  deceased.  The  de 
ceased  was  stabbed  to  death  by  the  prisoner's  confederat< 
Ralph  Mosho.  The  prisoner  did  not  take  part  in  the  actua 
killing  of  the  deceased  and  in  fact  advised  his  confederal 
not  to  kill  the  deceased.  The  prisoner  was  tried  before  m< 
and  convicted  by  the  jury  of  murder  in  the  first  degree  anc 
has  been  sentenced  to  death.  His  conviction  has  been  up 
held  by  the  Court  of  Appeals.  The  prisoner's  confederate 
was  also  indicted  for  murder  in  the  first  degree  for  killing 
the  deceased.  He  was  tried  before  Judge  Mulqueen  of  this 
Court  in  November,  1919.  The  jury  brought  in  a  verdici 
against  Ralph  Mosho,  finding  him  guilty  of  manslaughtej 
in  the  second  degree.  He  was  sentenced  to  the  State  prisor 
for  from  seven  years  and  six  months  to  fourteen  years  and 
six  months. 

"  We  have  therefore  the  situation  that  the  person  whc 
did  the  actual  killing  has  been  found  guilty  of  manslaughtei 
in  the  second  degree,  whereas,  the  one  who  participated  in 
the  robbery  has  been  convicted  of  murder  in  the  first  degree, 
"  Under  these  circumstances,  I  am  of  the  opinion  that 
the  application  of  the  prisoner  for  Executive  clemency  should 
be  granted  and  that  his  sentence  should  be  commuted  to 
imprisonment." 

In  view  of  the  judge's  recommendation  I  have  accordingly 
commuted  this  man's  sentence  to  life  imprisonment 

July  3,  1920.  Louis  Gross.  Convicted  in  New  York  county 
of  giand  larceny,  first  degree,  and  sentenced  in  June,  1918,  to 
Sing  Sing  Prison,  for  a  definite  term  of  3  years  and  6  months. 
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Commuted  to  2  years  and  4  days,  actual  time. 

It  appears  that  Gross  while  at  work  at  Wingdale  Prison  broke 
his  arm;  he  was  thereafter  transferred  to  Sing  Sing  Prison  and 
shortly  afterward  broke  the  same  arm  the  second  time.  From  the 
statements  of  the  prison  physician  it  will  be  necessary  for  (Jross 
to  have  an  operation  so  as  to  have  the  bones  of  his  arm  joined 
together  by  a  wira  Such  an  operation  is  a  serious  one  and,  in 
the  judgment  of  the  prison  physician  and  officials  there,  it  can 
better  be  performed  on  the  outside  instead  of  at  the  prison. 

This  man's  time  will  expire  in  November  of  this  year.  The 
judge  who  sentenced  him,  some  time  ago  advised  the  Governor 
that  he  thought  Gross  should  serve  a  substantial  portion  of  his 
sentence  before  being  released.  Gross  has  now  served  such  sub- 
stantial portion,  and  in  view  of  the  facts  as  set  forth  in  this  state- 
ment, I  have  commuted  this  man's  sentenca 

July  21,  1920.  Harold  V.  Lamble.  Convicted  in  New  York 
county  of  grand  larceny,  first  degree,  as  first  offense,  and  sen- 
tenced January  12,  1920,  for  a  definite  term  of  nine  years  and 
four  months. 

Commuted  to  6  months  and  8  days,  actual  time  served. 

July  21,  1920.  Charles  Perchand.  Convicted  in  New  York 
county  of  feloniously  having  and  carrying  fire  arm  after  a  con- 
viction of  crime,  and  sentenced  January  23,  1919,  to  a  definite 
term  of  6  years  and  8  months. 

Commuted  to  1  year,  5  months  and  28  days,  actual  time  served. 

These  men  have  been  indicted  in  Union  county,  N.  J.,  for 
murder.  Pursuant  to  the  request  of  the  prosecutor  of  the  pleas 
of  Union  county,  N.  J.,  the  Governor  of  that  State  has  made 
requisition  for  the  return  of  the  prisoners  as  fugitives  from  jus- 
tice, and  it  being  represented  to  me  by  the  authorities  of  Union 
county  that  a  trial  would  probably  result  in  a  conviction,  I 
have  commuted  their  sentences  to  actual  time  served  and  have 
ordered  that  they  be  surrendered  to  the  New  Jersey  authorities. 

July  21,  1920.  Manford  Stewart-  Convicted  in  Onondaga 
county  of  grand  larceny,  second  degree,  and  sentenced  December 
2,  1919,  to  1  year  and  6  months  minimum;  2  years  maximum, 
imprisonment  in  Auburn  Prison. 
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Commuted  to  7  months  and  25  days  minimum;  2  years  maxi- 
mum, without  compensation,  from  December  4,  1919.  This  com- 
mutation is  granted  upon  the  recommendation  of  the  judge  who 
tried  the  case,  and  the  district  attorney  who  was  the  prosecutor. 
Stewart  will  be  under  the  jurisdiction  of  the  Parole  Board,  and 
if  he  commits  another  felony  will  be  compelled  to  serve  the  bal- 
ance of  this  term. 

July  22,  1920.  Benjamin  Fleischer.  Convicted  in  Queens 
county  of  arson,  second  degree,  and  sentenced  March  31,  1919, 
to  10  years  minimum,  20  years  maximum,  imprisonment  in  Sing 
Sing  Prison. 

Commuted  to  1  year,  3  months  and  23  days  minimum ;  20  years 
maximum  without  compensation,  from  April  4,  1919.  This  com- 
mutation is  granted  upon  the  recommendation  of  the  judge  who 
tried  the  case  and  the  district  attorney  who  prosecuted  it 

July  22,  1920.  Arthur  Moore.  Convicted  in  Saratoga  county 
of  robbery  in  the  first  degree,  and  sentenced  in  March,  1913, 
to  Clinton  Prison  for  a  term  of  10  years  minimum;  19  years, 
6  months  maximum. 

Commuted  to  7  years,  4  months  and  6  days  minimum;  10 
years,  6  months  maximum. 

Recommended  by  Judge  Salisbury  who  presided  at  the  trial, 
and  by  the  district  attorney  who  prosecuted  the  case.  I  have  ac- 
cordingly commuted  this  man's  sentence  so  that  he  may  be 
released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

July  22,  1920.  Matthew  Amato.  Convicted  in  Kew  York 
county  of  manslaughter  in  the  first  degree,  and  sentenced  in 
February,  1915,  to  Sing  Sing  Prison,  for  10  years  minimum; 
19  \^ars,  6  months  maximum. 

Commuted  to  6  years,  4  months  and  15  days  minimum;  19 
years,  6  months  maximum. 

This  man  has  a  mother  who  is  very  aged  and  who  is  dependent 
upon  him  for  support  Taking  into  consideration  this  fact  and 
the  further  fact  that  he  has  undergone  severe  punishment  by  his 
imprisonment,  I  have  commuted  his  sentence  so  that  he  may  be 
released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 
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July  22,  1920.  Umberto  Maione.  Convicted  in  Kings  county 
of  robbery,  first  degree,  grand  larceny,  first  degree,  and  assault  in 
the  second  degree;  and  sentenced  in  June,  1915,  to  Sing  Sing 
Prison  for  a  term  of  10  years  minimum;  16  years  maximum. 

Commuted  to  5  years,  1  month  minimum;  16  years  maximum. 

Recommended  by  Judge  Manning  before  whom  Maione  was 
convicted,  and  by  District  Attorney  Lewis,  who  prosecuted  the 
case.  I  have  accordingly  commuted  this  man's  sentence  so  that 
he  may  be  released  under  and  subject  to  the  jurisdiction  of  the 
Parole  Board. 

July  31,  1920.  Robert  Sherlock.  Convicted  in  New  York 
county  of  assault  in  the  second  degree,  and  sentenced  June  20, 
1919,  to  Sing  Sing  Prison  for  a  term  of  3  years,  8  months. 

This  man's  sentence  is  commuted  upon  the  express  recom- 
mendation of  the  judge  before  whom  he  was  sentenced  and  the 
district  attorney  who  prosecu1?ed  him,  and  for  the  further  reason 
that  the  report  of  the  State  Commission  for  the  Blind  is  to  the 
effect  that  he  is  gradually  growing  blind  and  is  in  a  serious  con- 
dition. I  doubt  if  the  proper  treatment  can  be  given  to  him  at 
Sing  Sing  Prison,  and  I  am  strongly  of  the  opinion  that  he 
should  be  returned  to  his  family,  in  order  that  they  may  take 
what  measures  they  can  to  preserve  his  eyesight 

August  7,  1920.  John  J.  Rodgers.  Convicted  in  New  York 
county  of  robbery,  first  degree,  at  second  offense  and  sentenced 
Februarj'  15,  1918,  to  Sing  Sing  Prison  for  a  term  of  11  years. 

Commuted  to  2  years,  7  months  and  2  days,  minimum ;  14  years 
maximum. 

This  sentence  is  commuted  upon  the  express  recommenda- 
tion of  the  judge  before  whom  he  was  tried  and  the  district  attor- 
ney who  prosecuted  him.  He  is  commuted  to  an  indeterminate 
sentence  so  that  he  will  be  paroled  in  September  and  be  under  the 
jurisdiction  of  the  Parole  Board. 

August  7,  1920.  Angelo  Ballichino  and  Michael  Locognata. 
Convicted  in  Erie  county  of  assault,  third  d^ree  and  sentenced 
May  14,  1920,  to  6  months  imprisonment  in  the  Erie  County 
Penitentiary. 

These  sentences  are  commuted  upon  the  recommendation  of 
the  judge  who  tried  the  cases  and  the  district  attorney  who  prose- 
cuted. 
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August  21,  1920.  John  W.  McCafferty.  Convicted  in  Mon- 
roe county  of  grand  larceny  in  the  first  degree,  and  sentenced  in 
February,  1919,  to  a  term  of  3  years  and  8  months  in  Auburn 
Prison. 

Commuted  to  1  year,  7  mondis  minimum ;  3  years  and  8  months 
maximum- 

Eecommended  by  Judge  Gillette,  who  imposed  the  sentence, 
who  advises  me  that  owing  to  the  condition  of  the  prisoner's 
mother's  health,  he  believes  this  is  a  proper  case  for  the  exercise 
of  executive  clemency.  Acting  upon  the  judge's  recommendation 
and  for  the  purpose  of  assisting  the  prisoner's  family,  I  have 
commuted  his  sentence  so  that  he  may  be  released  under  and  sub- 
ject to  the  jurisdiction  of  the  Parole  Board. 

August  21,  1920.  Jacob  Smith.  Convicted  in  Cayuga  county 
of  arson  in  the  third  degree,  and  sentenoed  to  Auburn  Prison 
June  16,  1919,  for  a  term  of  5  years  minimum;  10  years  maxi- 
mum. 

Commuted  to  1  year,  3  months  and  3  days  minimum;  10 
years  maximum. 

This  man's  conduct  in  prison  has  been  good  since  his  incarcera- 
tion. He  is  suflFering  from  chronic  diabetes  and  the  warden  of 
the  prison  recommends  his  parole.  In  addition  to  the  warden's 
recommendation,  Judge  Eich  of  the  Appellate  Division,  residing 
in  Auburn  and  well  acquainted  with  the  facts,  recommends  to 
the  Governor  clemency  in  the  prisoner's  behalf.  From  the  record 
it  appears  that  Judge  Rich  was  one  of  the  men  who  would  have 
suffered  the  greatest  loss  in  this  case,  and,  taking  into  considera- 
tion the  prisoner's  physical  condition  as  well  as  the  recommenda- 
tions made  to  the  Governor,  I  have  commuted  his  sentence  so 
that  this  man  may  be  released  under  and  subject  to  the  juris- 
diction of  the  Parole  Board. 

August  24,  1920.  Paul  Favreau.  Convicted  in  Monroe  county 
of  abandonment  and  sentenced  to  the  Monroe  County  Penitentiary 
in  April,  1920,  for  a  definite  term  of  one  year. 

Commuted  to  4  months  and  15  days —   actual  time  served. 

This  will  permit  Favreau  to  be  released  on  August  25,  1920. 

Granted  on  the  specific  recommendation  of  Judge  Gillette,  who 
imposed  the  sentence.    The  judge  writes  me  that  he  believes  if 
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this  man's  seutence  is  commuted,  it  will  be  the  means  of  keeping 
his  family  together,  and  in  view  of  the  recommendation  by  the 
judge,  I  have  commuted  Favreau's  sentence. 

September  7,  1920.  Fred  DeBarberi.  Convicted  in  West- 
chester county  of  burglary  in  the  first  degree,  and  sentenced 
January  28,  1909,  to  Sing  Sing  Prison  for  a  term  of  12  years 
and  6  months  minimum;  17  years  and  6  months  maximum. 

Commuted  to  11  years,  7  months  and  22  days  minimum;  17 
years  and  6  months  maximum. 

Recommended  by  Judge  Piatt,  who  imposed  the  sentence,  and 
by  District  Attorney  Davis,  who  was  assistant  district  attorney 
at  the  time  this  man  was  convicted.  This  man  has  been  severely 
punished  by  the  time  served  and,  talking  into  consideration  this 
fact,  together  with  the  recommendations  of  the  judge  and  district 
attorney,  I  have  accordingly  commuted  this  man's  sentence  ao 
that  he  may  be  released  under  and  subject  to  the  jurisdiction  of 
the  Parole  Board. 

September  7,  1920.  James  Lee.  Convicted  in  N"as8au  county 
of  robbery  in  the  first  degree  (four  charges)  ;  grand  larceny, 
second  degree,  and  assault  in  the  second  degree,  and  sentenced 
to  Sing  Sing  Prison  in  January,  1914,  for  a  definite  term  of  20 
years. 

Commuted  to  6  years,  7  months  and  17  days  minimum;  20 
years  maximum. 

Recommended  by  Judgo  Niemann,  who  imposed  the  sentence, 
and  by  district  attorney  of  Nassau  county.  The  judge  states  in 
a  communication  to  me  in  May  of  this  year  that  he  believes  that 
tinder  the  circumstances  Lee  is  entitled  to  clemency. 

Taking  into  consideration  the  time  which  the  prisoner  has 
served  and  the  recommendation  of  both  the  judge  and  district 
attorney,  I  have  accordingly  commuted  the  sentence  of  Lee  so 
that  he  may  be  released  under  and  subject  to  the  jurisdiction  of 
the  Parole  Board. 

September  7,  1920.  Patrick  Fitzgerald.  Convicted  in  Bronx 
county  of  assault  in  the  second  degree,  and  sentenced  in  April, 
1919,  to  Sing  Sing  Prison  for  a  terni  of  2  years  and  6  months 
minimum;  5  years  maximum. 

Commuted  to  1  year,  5  months  and  6  days  minimum ;  5  years 
maximum. 
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This  man's  minimmn  term  would  expire  in  March,  1921,  and 
I  am,  therefore,  reducing  the  sentence  by  little  over  six  months. 

This  man  is  suffering  from  heart  disease  and  since  his  incar- 
ceration has  been  admitted  to  the  hospital  five  different  times; 
I  am  also  advised  by  the  prison  physician  that  he  will  never  be 
well,  although  he  may  live  for  a  long  time. 

Judge  Gibbflj  who  presided  at  the  trial,  and  District  Attorney 
Martin,  who  prosecuted  the  case,  advise  me  that  in  view  of  the 
physical  condition  of  this  prisoner,  they  believe  he  has  been 
sufficiently  punished. 

Taking  into  consideration  all  the  facts  of  the  case  as  pre- 
sented to  me,  I  have  concluded  it  is  a  proper  one  for  the  exercise 
of  clemency,  and  have  accordingly  commuted  the  sentence  of  this 
man  so  that  he  may  be  released  under  and  subject  to  the  juris- 
diction of  the  Parole  Board. 

September  7,  1930.  Bennie  Rosner.  Convicted  in  New  York 
county  of  burglary  in  the  third  degree,  and  sentenced  in  March, 
1918,  to  Sing  Sing  Prison  for  a  definite  term  of  5  years. 

Commuted  to  2  years,  6  months  and  9  days  minimum ;  5  years 
maximum. 

I  am  reducing  this  man's  sentence  by  about  nine  months,  as 
his  term  would  end  and  he  would  receive  an  absolute  discharge 
in  July,  1921. 

On  June  fourth  of  this  year  I  commuted  the  sentence  of  one 
Alfred  Frankel,  a  codefendant  in  this  crime  with  Rosner.  In 
view  of  that  commutation  and  the  fact  that  the  judge  believes 
that  Eosner  should  receive  the  same  consideration  that  Frankel 
did,  I  have  commuted  the  sentence  of  Rosner  so  that  he  may  be 
released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board. 

September  7,  1920.  Fred  Hull.  Convicted  in  Bronx  county 
of  robbery,  first  degree,  and  senteaiced  in  December,  1916,  to 
Sing  Sing  Prison  for  10  years  minimum;  19  years  and  8  months 
maximum. 

Commuted  to  3  years,  8  months  and  27  days  minimum;  19 
years  and  8  months  maximum. 

Granted  upon  the  recommendation  of  Judge  Gibbs,  who 
imposed  the  sentence,  and  who  advises  me  in  February  of  this 
year  as  follows: 
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"  Hull  has  written  me  a  number  of  letters  which  indicate 
a  repentant  attitude,  and  since  the  defendant  has  served  a  s 

substantial  portion  of  his  sentence,  I  think  that  his  sentence  ! 

might  be  commuted  after  he  has  served  half  of  his  minimum 
time." 

Hull  will  have  served  half  of  his  minimum  sentence  this 
month.  Taking  into  consideration  the  recommendation  of  the 
judge,  I  have  accordingly  commuted  this  man's  sentence  so  that 
he  may  be  released  under  and  subject,  to  the  jurisdiction  of  the 
Parole  Board. 

September  7,  1920.    Frank  Kusan.     Convioted  in  Erie  county  ' 

of  murder,  second  degree,  and  sentenced  in  February,  1909,  to 
Auburn  Prison  for  a  term  of  20  years  minimum ;  life  maximum. 
Commuted  to  11  years,  7  months  and  15  days  minimum;  life 
maximum. 

Recommended  by  Judge  Brown,  who  presided  at  the  trial,  and 
by  district  attorney  of  Erie  county,  where  the  crime  was  com- 
mitted. It  appears  from  Judge  Brown's  letter,  and  as  borne  out 
by  the  report  of  the  prison  authorities,  that  this  man  has  never 
been  punished  during  his  incarceration  in  prison.  He  has  a  son 
now  fourteen  years  old,  who  is  very  much  in  need  of  his  father's 
assistance.  Kusan  had  never  been  in  trouble  before  this  crime 
was  committed. 

Taking  into  consideration  all  the  facts  of  this  case  and  the 
recommendations  of  the  judge  and  district  attorney,  I  have  com- 
muted the  sentence  of  the  prisoner  so  that  he  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

September  7,  1920.  George  Seymour.  Convicted  in  New 
York  county  of  assault  in  the  first  degree,  and  sentenced  in  1917 
to  Sing  Sing  Prison  for  a  term  of  5  years  minimum;  10  years 
maximum. 

Commuted  to  3  years,  4  months  and  6  days  minimum;  10 
years  maximum. 

This  man's  minimum  term  would  expire  in  February,  1921, 
and  I  am,  therefore,  reducing  his  sentence  by  a  little  lees  than 
five  months. 

Recommended  by  Judge  Mclntyre,  who  makes  an  urgent 
recommendation  that  the  prisoner  be  released.    I  have,  therefore, 
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commuted  the  sentence  of  this  man  ao  that  he  ma.y  be  relea 
under  and  subject  to  the  jurisdiction  of  the  Parole  Boari 

September  8,  1920.  Angelo  Milone.  Convicted  in  Xew  Y 
county  of  assault  in  the  first  degree,  second  offense,  and  i 
tenced  to  Sing  Sing  Prison  for  4  years  and  10  months  minimi 
9  years  and  8  months  maximum. 

Commuted  to  2  years,  6  months  and  23  days  minimum 
years  and  8  months  maximum. 

Granted  upon  the  recommendation  of  Judge  Grain,  who 
sided  at  the  trial,  and  who  advises  me: 

"  I  believe  that  if  the  defendant  serves  two  years  and 
months,  if  his  conduct  in  prison  warrants  clemency,  it 
not  be  inconsistent  with  the  interests  of  justice  to  reli 
him  on  parole  after  such  service." 

The  prisoner's  conduct  in  prison  has  been  good,  and  in  v 
of  the  judge's  recommendation  I  have  commuted  this  man's  i 
tence  so  that  he  may  be  released  under  and  subject  t-o  the  jv 
diction  of  the  Parole  Board. 

September  10,  1920.  George  E.  Colxjrg.  Convicted  in  ^ 
York  county  in  August,  1919,  of  the  crime  of  bigamy,  and  i 
tonccd  to  Sing  Sing  Prison  in  August  of  the  same  year  t 
term  of  2  years  minimum ;  4  years  maximum. 

Commuted  to  1  year,  15  days  minimum,  4  years  maximi 

I  am  reducing  this  man's  sentence  by  little  over  five  month 

It  appears  from  the  record  that  in  1917  this  man  enlisted 
the  United  States  naval  service  and  was  discharged  from  s 
service  on  May  8,  1918,  the  discharge  certifying  that  it  was 
the  result  of  any  misconduct  on  the  part  of  petitioner.  ' 
record  further  shows  that  he  thereafter  enlisted  in  the  Uni 
States  army  as  a  private,  and  from  that  service  was  honora 
discharged  on  March  20,  1919. 

His  conduct  in  prison  has  been  good  and  he  has  been  pn 
severely  punished  for  the  crime  committed. 

Taking  into  consideration  all  of  the  facts  of  the  case-,  I  h 
reached  the  conclusion  that  the  State  would  be  as  well  off 
this  man  were  placed  on  parole,  as  it  would  be  by  compell 
him  to  serve  out  the  balance  of  his  minimum  time,  I  have  acxx] 
ingly  commuted  his  sentence. 
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If  Coberg  does  not  behave  himself  while  on  parole,  he  can  be 
returned  to  prison  and  be  compelled  to  serve  out  the  balance  of 
his  maximum  sentence. 

September  7,  1920.  Joseph  McCarthy.  Convicted  in  Queens 
county  of  manslaughter  in  the  first  degree,  and  sentenced  in 
March,  1915,  to  Sing  Sing  Prison  for  a  term  of  7  years  and 
6  months  minimum;  15  years  and  3  months  maximum. 

Commuted  to  5  years,  6  months  and  19  days  minimum;  15 
years  and  6  months  maximum. 

This  man's  minimum  term  would  expire  on  February  1,  1921, 
and  I  am,  therefore,  reducing  his  minimum  term  by  a  little  over 
four  months. 

Recommended  by  Judge  Van  Siclen,  who  presided  at  the  trial, 
and  the  district  attorney  of  Queens  county.  This  prisoner  is 
suffering  from  tuberculosis,  and  taking  this  fact  into  considera- 
tion, also  the  recommendation  of  the  judge,  I  have  commuted 
the  sentence  of  this  man  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

September  23,  1920.  William  Osterhout.  Convicted  in  Her- 
kimer county  of  grand  larceny  in  the  first  degree,  and  sentenced 
in  July,  1920,  to  the  Herkimer  County  Jail  for  a  term  of  1  year. 
Commuted  to  2  months  and  3  days  —  actual  time  served. 
Grranted  upon  the  recommendation  of  the  judge,  the  district 
attorney  and  the  sheriff  of  the  county  where  the  crime  was  com- 
mitted, who  state  that  this  man  has  rendered  valuable  assistance 
in  locating  the  others  connected  with  the  crima 

September  27,  1920.  Isidore  Berman.  Convicted  in  New 
York  county  in  December,  1919,  to  Sing  Sing  Prison,  for  the 
crimes  of  attempted  grand  larceny,  second  degree,  and  grand 
larceny,  second  degree,  and  sentenced  to  serve  two  terms;  one  of 
1  year  and  3  months  minimum ;  2  years  and  6  months  maximum, 
and  the  second  of  5  years  straight. 
Commuted  to  9  months  and  10  days  —  actual  time  sei*ved. 
I  am  advised  by  the  prison  authorities  and  especially  the 
prison  physician,  that  this  man  has  been  suffering  from  heart 
disease  ever  since  his  incarceration ;  the  disease  being  termed  by 
the  doctor  a  malignant  endo-carditis,  and  which,  I  am  advised, 
is  generally  fatal.      The  physician   advises  me  under  date  of 
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September  14,  1920,  that  this  man  may  live  a  month  or  two, 
but  that  he  would  not  be  surprised  if  he  should  pass  away  in  a 
very  short  time.  The  Warden  of  the  prison  also  recommends 
Berman's  release  on  account  of  his  physical  condition. 

For  the  purpose  of  permitting  Berman  to  go  home  and  be  with 
his  mother,  I  am  commuting  his  sentence. 

September  29,  1920.  Arthur  Miller.  Convicted  in  New  York 
county  of  criminally  receiving  stolen  property,  first  degree,  and 
sentenced  to  Sing  Sing  Prison  in  February,  1920,  for  a  term  of 
1  year  and  6  months  minimum;  3  years  maximum. 

Commuted  to  7  months  and  25  days  minimum;  3  years 
maximum. 

This  man's  minimum  term  would  expire  February  19,  1921, 
and  I  am,  therefore,  reducing  his  term  by  about  four  months. 
This  commutation  will  not  allow  him  to  be  released  until  the 
latter  part  of  October,  when  the  Parole  Board  meets. 

Recommended  by  the  district  attorney  who  prosecuted  the 
case,  as  follows: 

"  He  has  been  of  help  to  the  district  attorney's  office 
before  and  after  his  conviction,  and  has  now  been  in  prison 
for  about  six  months.  He  left  behind  him  a  wife  and  two 
children  of  verv'  tender  age,  one  about  two  years  old  and  the 
other  about  a  year  old.  It  was  his  first  conviction  and  is  a 
case  that  may  appeal  to  your  good  judgment,  as  one  where 
commutation  would  be  deserving.'' 

That  this  man  has  a  wife  and  two  small  children  who  are  in 
need  of  his  help,  has  been  well  established,  and  I  can  see  no  good 
reason  for  making  them  suffer  for  a  period  of  four  more  months, 
when  this  man  can  be  released  now  to  take  care  of  his  family. 
If  he  fails  to  behave  himself,  he  can  immediately  be  returned 
to  prison. 

After  a  careful  consideration  of  the  facts  of  the  case,  and  the 
recommendation  of  the  district  attorney,  I  have  commuted 
Miller's  sentence  so  that  he  may  be  released  under  and  subject 
to  the  jurisdiction  of  the  Parole  Board. 

Is"ovember  8,  1920.  Adolph  Leiehen.  Convicted  in  New  York 
county  of  arson,  second  degree,  and  sentenced  in  March,  1916, 
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to  Sing  Sing  Prison  for  a  term  of  12  years  minimum;  15  years' 
and  6  months  maximum. 

Commuted  to  4  years,  7  months  and  22  days  minimum;  15 
years  and  6  months  maximum. 

I  am  advised  by  the  Warden  that  this  man  has  been  employed 
as  a  trusty  in  the  hospital  in  the  prison  and  has  rendered  valu- 
able services  there,  and  that  on  account  of  such  services  he  is 
entitled  to  great  consideration.  His  release  is  also  reconmiended 
by  Judge  Delehanty,  who  presided  at  the  trial. 

Taking  into  consideration  the  recommendation  of  the  judge 
and  the  prison  officials,  I  have  accordingly  commuted  this  man's 
sentence  so  that  he  may  be  released  under  and  subject  to  the 
jurisdiction  of  the  Parole  Board. 

November  9,  1920.  Roy  Wengert.  Convicted  in  Kew  York 
county  of  grand  larceny,  second  degree,  and  sentenced  to  Sing 
Sing  Prison  in  April,  1918,  for  a  definite  term  of  5  years. 

Commuted  to  2  vears,  6  months  and  18  davs  —  actual  time 
served. 

I  am  reliably  informed  by  the  prison  physician  at  Clinton 
Prison,  that  this  man  is  in  the  last  stages  of  pulmonary  tubercu- 
losis. His  parents  are  anxious  to  take  him  with  them  to  Harris- 
burgh,  Pa.,  so  that  he  might  be  with  them  during  his  severe 
illness.     I  have  accordingly  commuted  his  sentence. 

November  8,  1920.  Tony  Marino.  Convicted  in  New  York 
county  of  manslaughter  in  the  first  degree,  and  sentenced  in 
December,  1914,  to  Sing  Sing  Prison  for  a  term  of  6  years 
minimum;  12  years  and  6  months  maximum. 

Commuted  to  3  years,  11  months  and  12  days  minimum;  12 
years  and  6  months  maximum. 

This  man's  minimum  time  would  expire  June  13,  1921.  The 
judge  before  whom  this  man  was  tried  has  recommended  to  mo 
that  Marino  be  allowed  the  time  he  spent  in  the  Toombs  await- 
ing his  trial.  I  have  accordingly  reduced  Marino's  sentence  so 
that  he  may  be  released  under  and  subject  to  the  jurisdiction  of 
the  Parole  Board. 

November  23,  1920.  Barney  King.  King  was  convicted  in 
Richmond  county  of  assault  in  the  second  degree,  and  sentenced 
in  March,  1920,  to  Sing  Sing  Prison  for  2  years  and  6  months 
minimum;  4  years  and  6  months  maximum. 
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Commuted  to  6  months  and  5  days  minimum;  4  years  and 
6  months  maximum. 

Granted  for  the  reason  that  the  judge  who  presided  at  the 
trial  of  King  and  his  two  codefendants,  advises  me  as  follows: 

"  I  must  honestly  confess  that  I  am  of  the  opinion  that 
had  King  demanded  a  separate  trial,  and  the  same  evidence 
was  produced  in  his  behalf  as  that  which  I  heard  in  the  trial 
of  all  three,  I  am  inclined  to  think  that  he  would  have  been 
acquitted." 

In  view  of  the  statement  of  the  judge  in  this  matter,  I  am 
commuting  this  man's  sentence  so  that  he  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

November  26,  1920.  Gregorio  Gallo.  Convicted  in  Queens 
county  of  rape  in  the  second  degree,  and  sentenced  in  December, 
1917,  to  Sing  Sing  Prison  for  a  term  of  5  years  minimum ;  7 
years  and  6  months  maximum. 

Commuted  to  2  years,  10  months  and  13  days  minimum;  7 
years  and  6  months  maximum. 

Granted  upon  the  express  recommendation  of  Judge  Humph- 
rey, who  presided  at  the  trial,  and  the  district  attorney,  who 
prosecuted  him.  Judge  Humphrey  advises  me  that  at  this  time 
he  feels  that  clemency  in  this  case  may  properly  be  exercised. 
I  have  accordingly  commuted  this  man's  sentence  so  that  he  may 
be  released  under  and  subject  to  the  jurisdiction  of  the  Parole 
Board, 

November  26,  1920.  William  Signer.  Convicted  in  Albany 
county  of  murder  in  the  second  d^ree,  and  sentenced  in  Decem- 
ber, 1912,  to  Clinton  Prison  for  20  years  minimum;  life 
maximum. 

Commuted  to  8  years  minimum;  life  maximum. 

Granted  not  only  upon  the  recommendation  of  the  judge  and 
the  district  attorney,  but  also  upon  the  recommendation  of  the 
former  Warden  of  the  prison,  who  advises  me  as  follows : 

"  Ever  since  coming  to  prison.  Signer  has  been  one  of  the 
most  valuable  men  in  the  institution.  He  has  been  assigned 
to  positions  of  trust  and  has  filled  them  to  the  satisfaction 
of  those  in  authority.  Because  of  his  good  services  he  cer- 
tainly is  worthy  of  consideration." 

Digitized  by  VjOOQIC 


59 

I  have  commuted  the  sentence  so  that  Sigiior  may  be  released 
under  and  subject  to  the  jurisdiction  of  the  Parole  Board. 

November  26,  1920.  Herbert  R  Minte.  Conyicted  in  New 
York  county  of  attempted  grand  larceny,  second  degree,  and 
sentenced  in  April,  1920,  to  Sing  Sing  Prison  for  a  term  of  1 
year  and  3  months  minimum;  2  years  and  6  months  maximum. 

Commuted  to  8  months  and  5  days  minimum;  2  years  and 
6  months  maximum. 

Minte  had  always  borne  a  good  reputation  prior  to  this  con- 
viction; never  had  been  in  trouble  before.  On  his  trial  he 
pleaded  guilty  and  rendered  valuable  services  to  the  State  in 
disclosing  the  transactions.  The  judge  who  presides!  at  the  trial 
advises  me  as  follows: 

"  In  view  of  the  assistance  rendered  to  the  State  by  Minte, 
his  age,  etc.,  I  believe  it  a  proper  case  for  the  exercise  of 
clemency." 

Taking  into  consideration  all  the  facts  of  this  case  and  the 
statement  of  the  judge,  I  have  commuted  this  prisoner's  sentence 
so  that  he  may  be  released  under  and  subject  to  the  jurisdiction 
of  the  Parole  Board. 

November  26,  1920.  John  J.  Wright.  Convicted  in  Oneida 
county  of  violation  of  section  2460  of  the  Penal  Law,  and  sen- 
tenced in  March,  1918,  to  Auburn  Prison  for  a  term  of  7  years 
and  9  months  minimum;  10  years  and  6  months  maximum. 

Commuted  to  2  years,  8  months  and  24  days  minimum;  10 
years  and  6  months  maximum. 

Granted  upon  the  express  recommendation  of  the  judge  and 
district  attorney,  who  advise  me  as  follows: 

"  Under  all  the  circumstances  involved,  we  feel  that  the 
ends  of  justice  will  have  been  met  and  an  act  of  charity 
been  performed  if  Wright  shall  receive  his  parole." 

Taking  into  consideration  the  facts  of  this  case  and  the  posi- 
tive recommendation  above  referred  to,  I  am  commuting  this 
man's  sentence  so  that  he  may  be  released  under  and  subject  to 
the  jurisdiction  of  the  Parole  Board. 

November  26,  1920.  Edward  Warner.  Convicted  in  Ontario 
county  of  receiving  stolen  property,  and  sentenced  in  November, 
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1919,  to  Auburn  Prison  for  2  years  minimum;  4  years  ai 
months  maximum. 

Commuted  to  1  year,  17  days  minimum ;  4  years  and  6  mc 
maximum. 

After  a  careful  examination  of  the  faxjts  in  this  case,  I 
that  the  sentence  received  for  the  crime  committed  was  too  se 
and  I  have  reduced  it  so  that  he  may  be  released  under 
subject  to  the  jurisdiction  of  the  Parole  Board. 

November  26,   1920.     Eobert  Cochrane.     Convicted  in 
York  county  of  robbery  in  the  first  degree,   and  sentence 
February,  1919,  to  Sing  Sing  Prison  for  2  years  and  6  mc 
minimum ;  4  years  and  6  monlihs  maximum. 

Commuted  to  1  year,  9  months  and  15  days  minimum;  4  j 
and  6  months  maximum. 

This  man's  sentence  would  expire  on  the  seventeenth  of  J 
ary  next  I  am  commuting  it  to  the  time  served  in  order 
he  may  be  home  with  his  mother  for  Christmas.  This  acti( 
taken  first  because  of  his  good  prison  record  while  incarcer 
and,  second,  because  of  the  recommendation  of  Judge  Maloi 
the  Court  of  General  Sessions,  who  presided  at  this  trial. 

December  6,  1920.  David  Akin.  Convicted  in  Wyoi 
county  of  rape  in  the  second  degree,  and  sentenced  in  Mi 
1918,  to  Auburn  Prison  for  a  term  of  4  years  minimun 
years  and  6  months  maximum. 

Commuted  to  2  years,  9  months  and  4  days  minimum;  8  y 
and  6  months  maximum. 

Granted  upon  the  express  recommendation  of  the  judge 
presided  at  the  trial,  who  believes  that  he  should  be  credited 
the  time  which  he  served  in  jail  prior  to  his  conviction,  whi( 
a  period  of  over  nine  months.    Had  he  been  allowed  that  tim£ 
sentence  would  have  terminated  some  time  ago. 

December  6,  1920.  John  Oooke.  Convicted  in  New  1 
county  of  grand  larceny,  first  degree,  and  sentenced  in  A 
1918,  to  Sing  Sing  Prison  for  a  term  of  5  years  to  10  year 

Commuted  to  2  years,  7  months  and  14  days  minimum 
years  maximum. 

Granted  upon  the  favorable  recommendation  of  Judge  C 
who  presided  at  the  trial.    The  judge  informs  me  that  the  it 
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of  this  prisoner  haa  come  to  him  with  a  very  strong  appeal,  and 
he  has  been  presented  facts  which  constrain  him  to  recommend 
clemency. 

In  view  of  the  recommendation  of  the  judge,  I  have  commuted 
the  sentence  of  this  man  so  that  he  may  be  released  under  and 
subject  to  the  jurisdiction  of  the  Parole  Board. 

December  6,  1920.  Salvatore  Trifo.  Convicted  in  Ontario 
county  of  robbery,  first  degree,  and  sentenced  in  November,  1918, 
to  a  minimum  of  4  years  and  6  months;  8  years  and  7  months 
maximum. 

Commuted  to  2  years  and  1  month  minimum;  8  years  and  7 
months  maximum. 

Granted  upon  the  recommendation  of  Judge  Baker,  who  pre- 
sided at  the  trial,  who  advises  me  that  with  a  good  prison  record, 
clemency  sh6uld  be  extended  after  this  prisoner  had  served  two 
years. 

December  6,  1920.  Vincenzo  Granetelli.  Convicted  in  Ontario 
county  of  robbery,  first  degree,  and  sentenced  to  serve  a  term  of 
5  yeai's  and  6  months  minimum;  10  years  and  8  months 
maximum. 

Commuted  to  2  years,  1  month  minimum ;  10  years,  8  months 
maximum. 

Granted  upon  the  recommendation  of  Judge  Baker,  who  pre- 
sided at  the  triaf,  who  advises  me  that  he  believes  with  a  good 
prison  record  after  serving  two  years,  that  clemency  should  be 
extended. 

December  6,  1920.  Frank  B.  Chambers.  Convicted  in  Xew 
York  county  of  attempted  robbery  in  the  first  degree,  and  sen- 
tenced in  April,  1919,  to  Sing  Sing  Prison  for  a  term  of  3  years 
and  6  months  minimum;  7  years  and  6  months  maximum- 
Commuted  to  1  year,  7  months  and  20  days  minimum ;  7  years 
and  6  months  maximum. 

Granted  upon  the  express  recommendation  by  the  judge  who 
presided  at  the  trial,  who  states  that  he  believes  the  prisoner  has 
been  amply  punished  for  the  crime  committed. 

December  6,  1920.  Ernesto  Leporino.  Convicted  in  ^ew 
York  county  of  robbery,  first  degree,  second  offense,  and  sen- 
tenced in  1914  to  Sing  Sing  Prison  for  a  definite  term  of  20 
years. 
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Commuted  to  5  years,  11  months  and  21  days  minimnm; 
years  maximum. 

Granted  upon  the  express  recommendation  of  Judge  M 
queen,  who  states  that  the  prisoner  has  many  friends  who  i 
anxious  to  help  him ;  also,  that  his  wife  has  had  a  hard  strug 
to  maintain  the  family,  and  the  defendant  expresses  a  fi 
determination  to  live  an  honest  life  in  the  future;  that  the  ei 
of  justice  in  his  opinion  will  be  served  if  the  sentence  of  i 
prisoner  is  commuted  at  this  tima 

The  Warden  of  the  prison  where  Leporine  is  confined  a 
recommends  consideration. 

Acting  upon  the  recommendation  by  the  judge,  I  have  co 
muted  the  sentence  of  this  man  so  that  he  may  be  released  unc 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

December  6,  1920.  John  Neil.  Convicted  in  New  Y( 
county  of  grand  larceny  in  the  second  degree,  and  sentenced 
January,  1920,  to  Sing  Sing  Prison  for  2  years  and  6  mom 
minimum;  4  years  and  6  months  maximum. 

Commuted  to  11  months  and  4  days  minimum;  4  years  a 
6  months  maximum. 

Granted  upon  the  recommendation  of  District  Attorney  Swai 
who  advises  me-  that  owing  to  the  previous  good  reputation  of  1 
prisoner  and  his  extreme  youth,  he  believes  that  the  time  alrea 
served  is  sufficient  for  the  crime  committed. 

December  6,  1920.  Anthony  Alloy.  Convicted  in  Qu« 
county  of  arson  in  the  second  degree,  and  sentenced  in  Api 

1913,  to  Sing  Sing  Prison  for  a  definite  term  of  10  years. 
Commuted  to  7  years,  1  month  and  8  days  minimum ;  10  ye 

maximum. 

Granted  upon  the  recommendation  of  Judge  Humphrey,  w 
states  that  ^^  In  view  of  the  prisoner's  good  record  in  prison,  a 
the  fact  that  he  has  less  than  a  year  to  serve,  his  release  at  tl 
time  will  be  an  inspiration  to  make  good  on  his  parole. 

December  7,  1920.  Dominic  Gerdevine.  Convicted  in  Orai 
county  of  murder  in  the  second  degree,  and  sentenced  in  Mi 

1914,  to  Auburn  Prison  for  a  term  of  20  years  minimum;  1 
maximum. 

Commuted  to  6  years,  6  months  and  20  days  minimum;  1 
maximum. 
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This  man  was  originally  convicted  in  1913  of  murder  in  the 
first  d^ee.  The  conrt  granted  him  a  new  trial  and  on  his 
second  trial  he  was  convicted  of  murder  in  the  second  degree  and 
sentenced  to  serve  20  years  to  life.  Taking  into  consideration 
the  time  he  has  been  in  prison  —  about  eight  years  —  and  the 
recommendation  in  his  behalf  by  Judge  Mills,  who  presided  at 
the  trial,  and  by  the  district  attorney  of  Orange  county,  I  have 
commuted  this  man's  sentence  so  that  he  may  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Bodrd. 

December  7,  1920.  Arthur  Avery.  Convicted  in  Albany 
county  of  grand  larceny,  second  degree,  and  sentenced  in  Decem- 
ber, 1919,  to  Clinton  Prison  for  a  term  of  2  years  and  6  months 
minimum;  5  years  maximum. 

Commuted  to  11  months  and  16  days  minimum;  5  years 
maximum. 

Granted  upon  the  recommendation  of  Judge  Addington,  who 
states  that  he  believes  this  sentence  should  be  commuted  to  time 
already  served  by  Avery. 

December  7,  1920.  Frank  A.  Harlander.  Convicted  in  Erie 
county  of  manslaughter,  first  degree,  and  sentenced  in  December, 
1916,  to  Auburn  Prison  for  7  years  minimum;  19  years  and 
5  month  maximum. 

Commuted  to  4  years  and  4  days  minimum;  10  years  and 

5  months  maximum. 

This  man  has  been  severely  punished  by  the  time  already 
served  and  he  has  dependent  upon  him  parents  of  69  and  70 
years  of  age.  The  judge  who  imposed  the  sentence  states  that 
there  are  many  extenuating  circumstances  in  the  case  and  much 
in  the  prisoner's  favor;  that  if  clemency  is  granted,  he  believes 
the  ends  of  justice  will  be  served,  taking  into  consideration  the 
time  already  served  by  the  prisoner. 

In  view  of  the  recommendation  made  and  the  facts  surroiuid- 
ing  this  ease,  I  have  commuted  the  sentence  so  that  this  man 
may  be  released  under  and  subject  to  the  Parole  Board. 

December  8,  1920.  Henry  Bray.  Convicted  in  Oneida  county 
of  robbery,  first  degree,  and  sentenced  in  November,  1917,  to 
Auburn  Prison  for  a  term  of  5  years  minimum;  7  years  and 

6  months  maximum. 
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Commuted  to  3  years  and  19  days  minimum;  7  years  and  6 
months  maximum. 

I  am  reducing  this  man's  sentence  by  a  little  over  eight  months, 
as  his  term,  if  kept  in  prison  to  serve  out  the  minimum,  would 
expire  in  August,  1921. 

December  8,  1920.  Tony  Lochacii.  Convicted  in  Niagara 
county  of  manslaughter,  first  degree,  and  sentenced  in  December, 

1917,  to  Auburn  Prison  for  6  years  and  3  months  minimum; 
12  years  and  6' months  maximum. 

Commuted  to  3  years  minimum;  12  years  and  6  months 
maximum. 

Eecommended  by  Judge  Fish,  who  presided  at  the  trial,  and 
by  the  district  attorney,  who  prosecuted  the  case.  In  view  of 
these  recommendations,  I  have  accordingly  commuted  this  man's 
sentence. 

December  8,  1920.  John  Belfiore.  Convicted  in  Kings 
county  of  manslaughter,   first  d^ee,   and  sentenced  in  June, 

1918,  to  Sing  Sing  Prison  for  a  term  of  6  years  minimum;  12 
years  maximum. 

Commuted  to  2  years  and  6  months  minimum;  12  years 
maximum. 

Granted  upon  the  recommendation  of  Judge  Gallagher,  who 
presided  at  the  trial,  who  voluntarily  recommended  that  this 
man's  sentence  be  commuted  so  that  he  might  be  released  under 
and  subject  to  the  jurisdiction  of  the  Parole  Board. 

December  15,  1920.  Alvin  W.  Swenson.  Convicted  in  Bronx 
county  of  grand  larceny,  first  degree,  and  sentenced  in  January, 
1920,  to  Sing  Sing  Prison  for  2  years  minimum;  5  years  and 
7  months  maximum. 

This  man's  minimum  time  would  expire  June  14,  1921.  I 
am,  therefore,  reducing  the  sentence  by  about  six  months.  This 
commutation  is  granted  also  upon  the  recommendation  of  tht? 
judge  and  district  attorney;  also,  the  president  of  the  bank  from 
which  the  money  was  taken. 

December  13,  1920.  Herman  Altman  and  David  Tannen- 
baum.  Convicted  in  Richmond  county  of  assault,  second  degree, 
and  sentenced  in  March,  1920,  to  Sing  Sing  Prison  for  a  term 
of  2  years  and  6  months  minimima;  4  years  and  6  months 
maximum. 
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Commuted  to  9  months,  10  days  minimum;  4  years,  6  months 
maximum. 

These  commutations  are  granted  upon  the  express  recommenda- 
tion of  the  district  attorney  of  Richmond  county,  which  com- 
munication  is  on  file  in  the  Governor's  oflSce  in  these  cases. 

December  15,  1920.  John  Sladick.  Convicted  in  Onondaga 
county  of  manslaughter,  second  degree,  and  sentenced  in  April, 
1919,  to  Auburn  Prison  for  a  term  of  3  years  minimum;  5  years 
maximum. 

Commuted  to  1  year,  7  months  and  22  days  minimum ;  5  years 
maximum. 

This  man's  minimum  time  would  expire  July  27,  1921,  and 
I  am,  therefore,  reducing  his  sentence  by  about  six  months. 
Clemency  is  recommended,  also,  by  Judge  Cobb,  who  presided  at 
the  tiial,  and  by  the  district  attorney  who  prosecuted  the  case. 

December  16,  1920.  Andrew  Di  Carlo.  I  have  given  much 
thought  and  careful  study  to  the  Andrew  Di  Carlo  case,  and 
after  a  most  thorough  consideration  of  all  the  facts  and  circum- 
stances in  connection  with  the  crime  conunitted,  I  am  unable  to 
reach  the  conclusion  that  this  man  should  pay  the  etxreme 
penalty  of  the  law. 

It  appears  from  the  record  that  the  jury  which  convicted  this 
man  was  out  for  a  period  of  six  and  one-half  hours  and  that  they 
repeatedly  returned  to  the  court  for  instructions  as  to  the  differ- 
ent degrees  of  homicide,  or  for  the  degrees  of  crime  for  which 
this  man  might  have  been  convicted.  This  fact  alone  proves  to  me 
that  there  was  a  reasonable  doubt  in  the  minds  of  the  jury  as  to 
whether  Di  Carlo  should  have  been  convicted  of  murder  in  the 
first  degree,  or  of  some  lesser  crime.  I  am  solving  that  doubt 
in  my  mind  by  commuting  the  sentence  of  Di  Carlo  to  life 
imprisonment. 

December  20,  1920.  James  Flannagan.  Convicted  in  Bronx 
county  of  robbery  in  the  first  degree,  and  sentenced  in  March, 
1916,  to  Sing  Sing  Prison  for  a  term  of  16  years  and  5  months. 

Commuted  to  4  years,  9  months  and  10  days  minimum;  16 
years  and  five  months  maximum. 

This  commutation  is  granted  upon  the  eocpress  recommenda- 
tion of  the  judge  and  district  attorney  —  Judge  Gibbs,  who  pre- 
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sided  at  the  trial,  and  District  Attorney  Martin  of  Br< 
county  —  also  recommended  by  the  prison  physician,  the  recc 
mendations  being  based  solely  upon  the  fact  that  this  man 
gradually  growing  blind. 

I  have  accordingly  commuted  this  man's  sentence  so  that 
may  be  released  under  and  subject  to  the  jurisdiction    of 
Parole  Board. 

December  30,  1920.     Samuel  Goldberg.     Convicted  in  N 
York  county  of  manslaughter,   first  degree,   and  sentenced 
December,  1915,  to  a  term  of  10  years. 

Commuted  to  5  years,  1  month  and  9  days  minimum;  10  ye 
maximum. 

I  am  reducing  this  sentence  by  eleven  months  in  order  t 
this  man  may  have  an  opportunity  to  take  care  of  his  child: 
and  his  mother-in-law,  who  has  cared  for  them  as  best  she  co 
during  his  term  in  prison.  I  am  assured  that  steady  empl 
ment  awaits  this  man,  and  I  make  that  statement  only  ai 
personal  investigation. 

December  30,  1920.  Samuel  Edinger.  Convicted  in  E 
county  of  receiving  stolen  property,  and  sentenced  in  May,  19 
to  a  term  of  2  years  minimum;  5  years  maximum. 

Commuted  to  8  months  minimum ;  5  years  maximum, 

I  am  commuting  this  sentence  first  because  of  the  condit 
of  this  man's  family;  he  has  a  wife  and  three  children  liv 
upon  the  charity  of  relatives,  who  are,  themselves,  not  in  a  v 
good  position  to  meet  the  needs  of  the  family ;  his  wife,  hersi 
is  helpless,  having  a  young  baby  bom  to  her  on  the  day 
husband  went  into  prison.  Aside  from  this,  he  has  servec 
substantial  portion  of  his  sentence.  Second,  because  I  am  furt 
moved  to  a  commutation  by  the  facts  set  forth  in  the  letter 
the  district  attorney,  "  that  upon  the  trial  of  the  defendant, 
jury  disagreed." 

December  30,  1920.  Anna  Gold.  Convicted  in  Kingjs  cou 
of  grand  larceny,  second  degree,  as  a  first  offense,  and  senten 
in  March,  1919,  to  3  years  and  6  months. 

Commuted  to  1  year,  9  months  and  14  days  minimum ;  3  ye 
and  6  months  maximum. 

By  commutation,  I  am  reducing  this  sentence  by  a  little 
than  eight  months.     She  has  served  a  substantial  portion  of 
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sentence  and  her  husband,  who  is  a  well-to-do  business  man,  has 
given  me  assurances  that  upon  her  release  he  will  take  care  of 
her. 

December  30,  1920.  Willet  J.  Springsteel.  Convicted  in 
Westchester  county  of  murder  in  the  second  degree,  and  sen- 
tenced in  June,  1904,  for  20  years  minimum;  life  maximum. 

Commuted  to  16  years,  6  months  and  17  days  minimum;  life 
maximum. 

I  am  commuting  this  sentence  to  the  time  actually  served.  If 
he  were  convicted  of  murder  in  the  second  degree  today  he  would 
be  required  to  serve  under  the  law  but  a  period  of  15  years. 
Inasmuch  as  this  man  has  served  additional  time  and  is  past 
seventy  years  of  age,  and  always  had  an  excellent  prison  record, 
I  am  taking  one  and  a  half  years  off  his  sentence  so  that  he  may 
be  released  on  parole. 

December  30,  1920.  Giovanni  Manghavita  (alias  Mangla- 
vita).  Convicted  in  Kings  county  of  assault  in  the  first  degree, 
second  offense,  and  sentenced  in  May,  1913,  to  a  definite  sen- 
tence of  20  years. 

Commuted  to  7  years  and  8  months  minimum;  20  years 
maximum. 

I  am  commuting  this  sentence  upon  the  express  recommen- 
dation of  Judge  Fawcett  of  the  Supreme  Court,  who  writes  me 
on  December  twentieth  of  this  year  that  he  favors  a  commuta- 
tion of  this  sentence  to  the  time  already  served  in  order  that  he 
may  be  put  under  jurisdiction  of  the  Board  of  Parole. 

December  30,  1920.  John  Walsh.  Convicted  in  New  York 
coimty  of  assault  in  the  second  degree,  second  offense,  and  sen- 
tenced in  September,  1919,  to  a  definite  term  of  6  years  and 
3  months. 

Commuted  to  1  year,  3  months  and  11  days  minimum;  5  years 
and  3  months  maximum. 

I  am  commuting  this  sentence  to  the  time  served  in  view  of 
the  communication  from  the  district  attorney,  under  date  of 
December  10,  1920,  which  apparently  throws  a  new  light  upon 
the  case.  The  man  was  given  an  extraordinary  sentence  of 
5  years  and  3  months  for  assault.  I  am  satisfied  after  a  careful 
study  of  the  case  and  of  the  district  attorney's  statement,  that 
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the  ends  of  justice  will  be  served  if  the  sentence  is  commut 
the  time  already  served  by  the  prisoner. 

December  30,  1920.   Joseph  Murphy.    Convicted  in  New 
county  of  murder  in  the  second  degree,  and  sentenced  in  Oe 
1912,  to  20  years  minimum;  life  maximum. 

Commuted  to  9  years,  2  months  and  22  days  minimum 
maximum. 

Commutation  is  granted  in  this  case  upon  the  specific  r 
mendation  of  Judge  Rosalsky  of  the  Court  of  General  Ses 
who  says: 

"  I  am  of  the  opinion  that  the  prisoner  has  been  sul 
tially  punished  for  his  crime  and  that  the  interests  of  ji 
will  be  served  if  Your  Excellency  will  commute  the 
tence  to  the  term  of  imprisonment  which  he  has  al 
undergona" 

December  30,  1920.  Charles  Benjamin.  Convicted  in  O 
county  of  murder  in  the  second  degree,  and  sentenced  in  I 
ary,  1913,  to  a  term  of  20  years  to  life. 

Commuted  to  7  years,  10  months  and  19  days  minimum 
maximum. 

This  commutation  is  granted  upon  the  express  recomm 
tion  of  Judge  Mills  of  the  Appellate  Division  of  the  Suj 
Court,  who  convicted  Benjamin.  Judge  Mills  advises  me 
he  believes  that  in  the  interest  of  justice  this  commutation  s! 
be  granted.  His  reasons  are  set  forth  in  great  detail  in  the 
now  on  file  in  the  Governor's  office. 

December  30,  1920.  Tony  Brutto.  Convicted  in  Bronx  c( 
of  abduction  and  attempted  rape,  first  degree,  and  sentenc 
December,  1919,  to  5  years  minimum;  9  years  and  7  m 
maximum. 

Commuted  to  1  year  and  1  month  minimum;  9  years  i 
months  maximum. 

This  commutation  is  recommended  by  Judge  Gibbs,  who 
sided  at  the  trial,  and  by  District  Attorney  Martin  of  the  B: 
also  at  the  request  of  the  injured  girl  in  the  case,  who  a£ 
me  that  she  is  ready  and  willing  to  marry  this  man  upoi 
release. 
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December  31,  1920.  Zekeman  Islam.  Convicted  in  Chautau- 
qua county  of  manslaughter,  first  degree,  and  sentenced  in  Janu- 
ary, 1918,  to  Auburn  Prison  for  a  term  of  10  years  to  17  years 
and  4  months. 

Commuted  to  2  years,  11  months  and  18  days  minimum;  17 
years  and  4  months  maximum. 

I  am  commuting  the  sentence  of  this  man  to  the  time  served 
upon  the  express  recommendation  of  the  assistant  district  attor-  j 

ney,  who  prosecuted  the  ease,  and  of  the  judge  of  the  Supreme  ■ 

Courts  who  sat  in  the  trial  of  the  case.     These  specific  recom-  i 

mendations  are  in  the  files  in  the  office  of  the  Governor.  f 

December   31,    1920.     Robert    Gallagher    (Gallaher).      C6n-  ; 

victed  in  New  York  county  of  forgery,  third  degree,  and  sen- 
tenced in  January,  1920,  to  serve  a  term  of  2  years  and  6  months 
minimum;  4  years  and  6  months  maximum. 

Commuted  to  1  year  and  3  months  minimum;  4  years  and 
6  months  maximum. 

I  have  commuted  this  sentence  in  order  that  this  man  may 
actually  serve  a  year  and  three  months.  In  view  of  his  previous 
good  rocord  and  the  substantial  offer  of  employment  made  by  a 
very  reputable  business  house,  so  that  he  may  be  able  to  take 
care  of  his  wife  and  children.  I  feel  that  the  ends  of  justice 
will  be  met  when  he  will  have  served  a  year  and  three  months  — 
actual  time.  Thereafter,  he  will  be  placed  under  the  jurisdiction 
of  the  Board  of  Parole. 

December  31,  1920.  John  Elkenburg.  Convicted  in  Fulton 
county  of  murder  in  the  second  degree,  and  sentenced  to  Clinton 
Prison,  March  31,  1917,  to  2Q  years  minimum;  maximum,  9 
years  and  3  months. 

Commuted  to  7  years  and  6  months  minimum;  20  years 
maximum. 

This  commutation  is  recommended  by  the  late  Judge  Salis- 
bury, who  sat  in  the  trial  of  this  man  —  that  this  defendant  be 
permitted  to  go  out  on  parole.  That,  in  view  of  all  the  circum- 
stances, I  am  not  willing  to  do,  but  I  do  believe  that  the  ends  of 
justice  will  be  met  if  John  Elkenburg's  sentence  is  reduced  to  a 
period  of  7  years  and  6  months  minimum ;  9  years  and  3  months 
maximum  —  the  same  sentence  that  was  imposed  upon  his  wife, 
who  was  jointly  tried  with  him. 
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RESPITES. 

January  5,  1920.  Walter  Bojanowski.  Convicted  in  Erie 
county  of  murder,  first  degree,  and  sentenced  February,  19 19-,  to 
be  executed. 

Eespite  granted  until  week  beginning  April  5,  1920;  March 
25,  1920,  further  respite  granted  until  week  beginning  Septem- 
l)er  6,  1920. 

January  28,  1920.  Richard  Harrison.  Convicted  in  New 
York  county  of  murder,  first  degree,  and  sentenced  January, 
1919,  to  be  executed. 

Respite  granted  until  week  beginning  M^arch  1,  1920;  Febru- 
ary 19,  1920,  further  respite  granted  until  week  beginning  April 
5,  1920;  April  7,  1920,  further  respite  granted  until  week 
beginning  May  10,  1920. 

February  4,  1920.  James  Cassidy.  Convicted  in  Bronx 
county  of  murder,  first  degree,  and  sentenced  January,  1919,  to 
be  executed. 

Respite  granted  until  week  beginning  February  23,  1920; 
February  19,  1920,  further  respite  granted  until  week  beginning 
April  20,  11)20;  April  20,  1920,  further  respite  granted  until 
week  beginning  May  24,  1920;  May  22,  1920,  further  respite 
panted  until  week  beginning  August  2,  1920;  July  31,  1920, 
further  respite  granted  until  week  beginning  December  6,  1920. 

February  4,  1920.  Charles  F.  McLaughlin.  Convicted  in 
Bronx  C4>unty  of  murder,  first  degree,  and  sentenced  January, 
1019,  to  be  executed. 

Respite  granted  until  week  beginning  February  23,  1920; 
February  19,  1920,  further  respite  granted  until  week  banning 
April  26,  1920;  April  29,  1920,  further  respite  granted  until 
week  beginning  May  24,  1920;  May  22,  1920,  further  respite 
granted  until  week  beginning  August  2,  1920;  July  31,  1920, 
further  respite  granted  until  week  banning  December  6,  1920. 

February  4,  1920.  Joseph  IJsefof.  Convicted  in  Bronx  county 
of  murder,  first  degree,  and  sentenced  January,  1919,  to  be 
executed. 

Respite  granted  until  week  beginning  February  23,  1920; 
February  19,  1920,  further  respite  granted  until  week  beginning 
April  26,  1920;  April  29,  1920,  further  respite  granted  until 
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week  beginning  May  24,  1920;  May  22,  1920,  further  respite 
granted  until  week  beginning  August  2,  1920;  July  31,  1920, 
further  respite  granted  until  week  beginning  December  6,  1920. 

February  19,  1920.  Joseph  Milano.  Convicted  in  Bronx 
county  of  murder,  first  degree,  and  sentenced  January,  1919,  to 
be  executed. 

Respite  granted  until  week  beginning  April  26,  1920;  April 
29,  1920,  further  respite  granted  until  week  banning  May  24, 
1920;  May  22,  1920,  further  respite  granted  until  week  begin- 
ning August  2,  1920;  July  31,  1920,  further  respite  granted 
until  week  beginning  December  6,  1920. 

April  12,  1920.  Chester  D.  Cantine.  Convicted  in  Dutchess 
county  of  murder  in  the  first  degree,  and  sentenced  June,  1919, 
to  be  executed. 

Respite  granted  until  week  banning  May  10,  1920. 

May  21,  1920.  James  M.  Byrd.  Convicted  in  Ulster  county 
of  murder  in  the  first  degree,  and  senteaced  May,  1919,  to  be 
executed. 

Respite  granted  until  week  beginning  July  19,  1920. 

June  23,  1920.  John  Egan.  Convicted  in  Bronx  county  of 
murder  in  the  first  degree,  and  sentenced  October,  1919,  to  be 
executed. 

Respite  granted  until  week  beginning  August  23,  1920. 

August  20,  1920.  Michael  Casalino.  Convicted  in  Queens 
county  of  murder  in  the  first  degree,  and  sentenced  June  17, 
1919,  to  be  executed. 

Respite    granted  until  week  beginning  December  13,   1920;  §: 

December  6,  1920,  further  respite  granted  until  week  beginning 
February  7,  1921. 

August  24,  1920.  Andrew  DeCaro.  Convicted  in  Chemung 
county  of  murder  in  the  first  degree,  and  sentenced  December, 
1919,  to  be  executed. 

Respite  granted  until  week  beginning  November  15,  1920; 
November  5,  1920,  further  respite  granted  until  week  beginning  i^ 

December  13,  1920. 

December  15,  1920.  Jesse  Walker  (alias  Reklaw.  Convicted 
in  Kings  county  of  murder  in  the  first  degree,  and  sentenced 
March,  1920,  to  be  executed. 

Respite  granted  until  week  beginning  February  7,  1921. 
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REPORT  OF  THE  NEW  YORK  STATE  MONUMENTS 
COMMISSION  FOR  THE  BATTLEFIELDS  OF  GETTYS- 
BURG, CHATTANOOGA  AND  ANTIETAM  FOR  THE 
YEAR  1920 


January  1,  1921. 
To  the  Governor  and  Legislature: 

I  Lave  the  honor  to  submit  the  following  report,  for  the  year 
1920,  of  the  Xew  York  Monuments  Commission  for  the  Battle- 
fields of  Gettysburg,  Chattanooga  and  Antietam  authorized  by 
the  act  instituting  it  to  determine  the  positions  and  movements 
of  the  Xew  York  organizations  engaged  in  battlefields  of  the  Civil 
War,  and  to  erect  such  memorials,  monuments  and  markers  on 
those  battlefields,  in  commemoration  of  their  services,  as  may  be 
required  from  time  to  time,  pursuant  to  acts  of  the  Legislature 
of  this  State. 

The  present  membere  of  the  Commission  are:  Lewis  R.  Steg- 
man,  Clinton  Beckwith,  Charles  A.  Shaw  (veterans  of  the  Civil 
War)  and  Brigadier  General  J.  Leslie  Kincaid,  The  Adjutant 
General.    Lewis  11.  Stegman,  chairman;  J.  W.  Lynch,  secretary. 

Xew  York  State  Monumext,  Battlefield  of  Antietam 

The  State  monument  for  the  battlefield  of  Antietam,  in  Mary- 
land, authorized  and  provided  for  tinder  chapter  151,  Laws  of 
1918,  and  chapter  177,  Laws  of  1919,  was  erected  complete  in 
June,  1920. 

The  plans  and  specifications  for  this  monument  were  prepared 
W  Edward  P.  Casey,  a  IX'ew  York  architect.  The  contract  for 
its  construction  and  erection  was  awarded  to  The  John  Swenson 
Granite  Company  of  Concord,  If.  IL,  at  the  price  of  $20,450, 
including  the  cost  of  the  four  bronze  inscription  tablets.  These 
tablets  were  cast  by  the  Henry-Bonnard  Bronze  Ce/mpany  of 
Blount  Vernon,  N".  Y.  The  models  for  them,  as  well  as  that  for 
the  eagle,  were  furnished  by  llicci  and  Zarri,  architectural 
sculptors,  of  Xew  York. 

The  monument  takes  the  form  of  a  shaft,  of  the  Iloman  doric 
order,  surmounted  by  an  eagle,  and  supported  on  a  pedestal  occu- 
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pying  the  centre  of  a  platform,  which  measures  36  feet  sq 
The  platform  has  a  low  parapet,  and  it  is  approached  a 
centres  of  the  four  sides  by  steps.  The  entire  structure  ris 
a  height  of  58  feet.  Including  the  eagle,  it  is  constructed  of 
cut  white  Concord  granite. 

Standing  on  an  eminence,  and  centred  in  what  were  the 
hotly-contested  arenas  of  battle,  this  memorial,  the  most  ma; 
on  the  field,  is  entirely  worthy  of  representing  the  Empire  i 
at  Antietam.  The  eagle  that  crowns  it  is  of  huge  size 
strenuous  mould. 

The  bronze  tablets  on  the  four  sides  of  the  die,  measur 
feet  five  and  a  half  inches  by  four  feet  ten  inches. 

Underneath  the  coat  of  arms  of  this  State,  reproduced  oi 
front  of  the  die,  the  following  dedicatory  inscription  is  sh< 

THE  STATE  OF  KEW  YORK 

IX  COMMEMORATIOX  OF  THE  SERVICES 

OF  ITS  OFFICERS  AND  SOLDIERS 

IN  THE  BATTLE  OF  ANTIETAM, 

SEPT.  17,  1862. 

Second  Tablet. 
RECORD  OF  NEW  YORK  STATE  AT  ANTIETAM. 
Sixty-seven  regiments  of  infantry,  five  regiments  of  cavi 
fourteen  batteries  of  artillery  and  two  raiments  of  engineei 
New  York's  losses  on  this  field  were :  65  officers  and  624  enl 
men  killed  or  mortally  wounded,  110  officers  and  2,687  enl 
men  wounded  and  2  officers  and  277  men  captured  or  misi 
making  a  total  of  3,765. 


General  Officers  from  Xew  York  State  in  Comman 


Corps  Commanders 
Maj,  Gen.  Edwin  V.  Sumner,  2nd  C. 
Maj.  G^n.  Fitz  John  Porter,  5th  C. 

Division  Comm^anders 
^faj.  Gen,  Henry  W.  S locum 
^Taj.  Gen.  George  W.  MoreU 
^laj.  Gen.  Darius  N.  Coucli. 
Brig.  Gen.  James  B.  Ricketts 
Brig.  Gen.  Abner  Doubleday 
Brig.  Gen.  George  S.  Greene 


Brigade  Commanders 

Brig.  Gen.  M.  R.  Patrick 

Brig.  Gen.  Abram  Duryee 

Brig.  Gen.  Thomas  F.  Meagher 

Brig.  Gen.  Geo.  L.  Hartauff 

Brig.  Gen.  Max  Weber 

Brig.  Gen.  Erastus  B.  Tyler 

Brig.  Gen.  John    Cochrane 

Brig.  Gen.  Edward   Ferrero 

Brig.  Gen.  G.  K.  Warren 
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Col.  Win.  II.  airistian 
Col.  Walter  Phelps,  Jr. 
Col.  T.  B.  W.  Stockton 
Col.  Joseph   J.   Bartlett 
Col.  H.  S.  Fairchild 


Col.  John  Burke 
Col.  William  B.  Goodrich 
Col.  VVm.  P.  Wainwright 
Lt.  Col.  Jonathan  Austin 
Lt.  Col.  James  C.  Lane 
Erected  A.  D.  1919 
Under  the  Auspices  of  the  New  York  ^lonuments  Commission 


Thibd  Tablet. 

NEW  TOBK   COMMANDS  AT  ANTIETAM 


Cavalry 
1st  Cav.,  Maj.  Alonzo  W.  Adams 
2nd    Cav.,    4    Co's.,    Capt.    John    E. 

Xaylor 
6th   Cav.,  2   Go's.,   Capt.  Henry  W. 

Lyon 
6th  Cav.,  Capt.  Riley  Johnson 
6th   Cav.,    8   Co's.,  'Col.    Thomas    C. 

Devin 
8th  Cav.,  Benjamin  F.  Davis 
Oneida  Cav.,  Capt.  Daniel  P.  Mann 

Artillery 

lat  Reg.  lAfrht  Artillery 
Bat.  B,  Capt.  Rufus  D.  Pettit 
Bat.  C,  Capt.  Almont  Barnes 
Bat.  G,  Capt.  John  D.  Frank 
Bat.  L,  Capt.  Jno.  A.  Reynolds 
Bat.  M,  Capt.  Geo.  W.  Cothran 

2nd  Reg.  Light  Artillery 

Bat.  L,  Capt.   Jacob   Roemer 

Iht  Battalion  Light  Artillery 
Bat.  A,  Lt.  Bernhard  Wever 
Bat.  B,  Lt.  Alfred  VonKleiser 
Bat.  C,  Capt.  Robert  Langner 
Bat.  D,  Capt.  Charles  Kusbcrow 

Independent  Light  Batteries 
Ist,  Capt.  Andrew  Cowan 
3rd,  Capt.  William  Stuart 
5th,  Capt.  Elijah  D.  Taft 
10th,  Capt.  John  T.  Bruen 

Engineers 
l.'>th  Reg.,Col.  John  ^ilcL.  Murphv 
50th  Reg.,  Lt.  Col.  Wm.  H.  Pettes 

Infantry  Regiments 
4th,  Lt.  Col.  John  D.  McGregor 
J>th,  Capt.  Cleveland  Winslow 
7th,  Capt.  Charles  Brestel 
9th,  Lt.  Col.  Edgar  A.  Kimball 
10th,  Lt.  Col.  John  W.  Marshall 
12th,  Capt.  William  Huson 
13th,  Col.  Elisha  G.  Marshall 
14th,  Col.  James  McQiiade 
16th,  Lt.  Col.  J,  Seaver 
nth,  Lt.  Col.  Xelson  B.  Bartram 
ISth,  Lt.  Col.  George  R.  liTyers 
20th,  Col.  Ernest  Von  Vegesack 
2l8t,  Col.  William  F.  Rogers 


22nd,  Lt.  Col.  John  McKee,  Jr. 
23rd,  Col:  Henry  C.  Hoffman 
24th,  Capt.  John  D.  O'Brien 
24th,  Lt.  John  Ratigan 
25th,  Col.  Charles  A.  Johnson 
2Hth,  Lt.  Col.  R.  H.  Richardson 
27th,  Lt.  Col.  Alex.  D.  Adams 
28th,  Capt.  Wm.  H.  H.  Mapes 
3Dth,  Col.  Wm.  M.  Searing 
31st,  Lt.  Col.  Francis  £.  Pinto 

Infantry  Regiment 8 
32nd,  Col.  Roderick  Matheson 
32nd.  Maj.  George  F.  Lemon 
33rd,  Lt.  Col.  Joseph  W.  Corning 
34th,  Col.  James  A.  Suiter 
3oth,  Col.  Newton  B,  Lord 
36th,  Col.  Wm.  H.  Browne 
42nd,  Lt.  Col.  Geo.  N.  Bomford 
42nd,  Maj.  James  E.  Mallon 
43rd,  Maj.  John  Wilson 
44th,  Maj.  Freeman  Conner 
46th,  Lt.  Col.  Joseph  Gcrhardt 
49th,  Lt.  Col.  Wm.  C.  Alberger 
49tli,  Maj.  George  W.  Johnson 
nUt.  Col.  Robert  B.  Potter 
52nd,  Col.   Paul  Frank 
.57*th,  Lt.  Col.  Philip  J.  Parisen 
57th,  Maj.  Alford  B.  Chapman 
r)9th,  Col.  Wm.  L.  Tidball 
60th,  Lt.  Col.  Chas.  R.  Brundage 
62nd,  Col.  David  J.  Nevin 
(  eist,  Col.  F.  C.  Barlow 
1  64th,  Col.  Nelson  A.  Miles 
63rd,  Col.  John  Burke 
63rd,  Lt.  Col.  Henry  Fowler 
63rd,  Maj.  Richard  C.  Bentley 
63rd,  Capt.  Jowph  O'Neil 
6oth,  Col.  Alexander  Shalcr 
66th,  Lt.  Col.  James  H.  Bull 
66th,  Capt.  Julius  Wehle 
67th,  Col.  .Julius  W.  Adams 
69th,  Lt.  Col.  James  Kelly 
6fith,  Maj.  James  Cavanagh 
76th,  Col.  Wm.  P.  Wainwright 
76th,  Capt.  John  W.   Young 
77th,  Capt,  Nathan  S.  Babcock 
7J^th,  Lt.  Col.  Jonathan  Austin 
78th,  Capt.  Henry  R.  Stagg 
79th.  Lt.  Col.  David  Morrison 
80th,  Lt.  Col.  Theodore  B.  Gates 
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82n(l,  Col.  Henry  \Y.  Hudson  102nd, 

83rd,  Lt.  Col.  Wm.  A.  Atlerbury  102nd, 

84th,  Maj.  Wm.  H.  DeBevoise  103rd, 

88th,  Lt,  Col.  Patrick  Kelly  104th, 

89tli,  :Maj.   Edward  Jardine  lOoth, 

93rd,  Lt.  Col.  Benj.  C.  Butler  107th, 

94th,  Lt.  Col.  C.  Littlefield  108th, 

9rjth,  Maj.  Edward  Pye  12Ut, 

97 th^  Maj.  Charles  Xorthrup  122nd, 


Lt.  Col.  James  C.  Lane 
Capt.  Daniel  M.  Elmon 
]Maj.  Benjamin  Kinggok 
Maj.  I^wia  C.  Skinner 
Col,  Howard  Carroll 
Col.  R.  B.  Van  Valkenbi 
Col.  Oliver  H.  Palmer 
Col.  Richard  Franchot 
Col.  Silas  Titus 


FouHTH  Tablet. 
Xew  \^ork  Oflicers  Killed  or  Mortally  Wounded  at  Antietam 


3faj.  Albert  Arndt,  1st  Batt.  Lt.  Art 
Capt.  John  S.  Downs,  4th  Inf. 
Lt.  Henry  K.  Chapman,  4th  Inf. 
Lt.  Hugo  Loetze,  7th  Inf. 
Capt.  Charles  Huesler,  7'th  Inf. 
Lt.  Edward  C.  Cooper,  9th  Inf. 
Lt.  Gustav  A.  Lorenz,  20th  Inf. 
Lt.  Jacob  Pabst,  20th  Inf. 
Lt.  Charles  Voelker,  20th  Inf. 
Lt.  Adolph  Frick,  20th  Inf. 
Lt.  Louis  Kraus,  20th  Inf. 
Capt.  Robert  Merkle,  20th  Inf. 
Lt.  Louis  Roth,  20th  Inf. 
Lt.   Christian   Lohman,  20th  Inf. 
Lt.  Charles  Cushing.  22nd  Inf. 
Lt.  Clarence  E.  Hill,  34th  Inf. 
Capt.  James  R.  Barnett,  35th  Inf. 
Capt.  Charles  McPherson,  42nd  Inf. 
Lt.  Samuel  Dexter,  42iid  Inf. 
Lt.  Andrew  L.  Fowler,  gist  Inf. 
Lt.  Col.  Philip  J.  Parisen,  67th  Inf. 
Lt.  Henrv  A.  Folger,  ii7th  Inf. 
Lt.  Henrv  H.  Higbee,  57th  Inf. 
Lt.  Col.  John  L.  Stetson,  59th  Inf. 
Capt.  Charles  H.  Whitnev,  59th  Inf. 
Lt.  W^illiam  H.  Smurr,  59th  Inf. 
Capt.  Edward  H.  Wade,  59th  Inf. 
Capt.  Abraham  Florentine,  5&th  Inf. 
Capt.  Miller  Moody,  51Hh  Inf. 
Capt.  Gould  J.  Jennings.  59th  Inf. 
Lt,  Stephen  C  Roosa,  59th  Inf. 
Lt.  Benjamin  VanSteinberg,  59th  Inf 
Lt.  Robert  E. 


.       Col.  William  B.  Goo<lrich,  60tl 
Capt.  Man  ton  C.  Angel  1,  Gist  ] 
Capt.  John  Kavanagh,  63rd  Ir 
Lt.  Patrick  W.  Lydon,  63rd  1 
Lt.  Cadwalader  Smith,  63rd   I 
Lt.  Henry  McConnell,  6.^rd  Inf 
Lt.  James  E.  Mackey,  63rd  Inf 
Lt.  Timothy  Daley,  63rd  Inf. 
Lt.  George  Lynch,   63rd  Inf. 
Lt.  Frederick  M.  Crissey,  60th 
Capt.  Felix  Duflfy,  69th  Inf. 
Lt.  John  Conway,  69th  Inf. 
Lt.  Patrick  J.  Kellv,   6&th   In 
Lt.  Charles  Williams,  69th  Ini 
Capt.  Timothy  L.  Shanley,  691 
Lt.  Ansel  Denison,  77th  Inf. 
Capt.  Peter  M.  G.  Mitchell,  78 
Lt.  Pierson  B,  Peterson,  78th  '. 
Lt.  Martin  H.  Swarthout,  80tl 
Capt.  David  Myers,  84th  Inf. 
Capt.  John  O'C.  Joyce,  88th  Ir 
Capt.  Patrick  F.  Clooney.  88th 
Lt.  Garret  Vaningen,  89th  Inf. 
Lt.  Louis  Delormi,  97th  Inf. 
Capt.  M.  Eugene  Cornell.  102n< 
Capt.  Henry  A.  Sand.  103rd  1 
Lt.  William  Brandt.  103rd  Inf, 
Capt.  John  Kellv,  104th  Inf. 
Lt.  Charles  C.  Buckley,  105th  : 
Col.  Howard  Carroll,  "l05th  Ini 
Mai.  George  B.  Force,  108th  Ii 
Lt.  David  B.  Tarbox,  108th  Ii 

Holmes,   108th  Inf. 


The  Site  on  which  this  monument  stands  is  situate  in  i 
known  as  the  Is"ew  York  reservation,  an  enclosure  of  some 
acres  fronting  the  east  side  of  the  Hagerstown  Turnpike,  \ 
Dunker  Church.  This  ground  was  acquired  by  the  State  in 
at  the  price  of  $1,402.  Subsequently,  the  title  thereto  was  j 
in  fee  simple  in  the  United  States  government,  with  the  p: 
that  tlve  proposed  New  York  State  monument  be  placed  tli 
and  that  no  other  memorial  or  monument  be  erected  on  said 
unless  by  the  written  consent  of  the  Xew  York  Monuments 
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mission  and  with  the  approval  of  the  Secretary  of  War;  and 
that,  subject  to  the  last  namcxl  condition,  this  tract  shall  become 
a  part  of  the  Antietam  National  Milit^iry  Park. 

A  fence,  consisting  of  cement-concrete  post-s,  >vith  three  tiera 
of  iron  pipe  railing,  and  cement-concrete  post*  and  pillars  for 
the  throe  gates,  was  constructed  around  the  reservation  in  1917* 

A  regimental  monument,  that  to  the  Twentieth  New  York 
Infantry,  was  erected  on  this  plot  in  1910. 

Seven  other  monimients  have  also  been  erected  to  New  York 
regiments  at  Antietam:  To  the  Ninth,  between  Harper's  Ferry 
Eoad  and  Branch  Lane;  to  the  Thirty-fourth,  on  Oonfederate 
Avenue,  near  the  Dunker  Church ;  to  the  Fifty-first^  at  the  Burn- 
side  Bridge,  and  to  the  Eighty-fourth  and:  One  hundred  and 
fourth  on  Cornfield  Avenue.  Memorials  as  well  have  been  put 
up  in  the  Antietam  National  Cemetery  to  the  Fourth  and  the 
Twentieth  regiments. 

Civil  War  soldiers  to  the  number  of  4,734  (867  of  them  belong- 
ing to  New  York  conmiands)  were  inteiTcd  in  this  cemetery;  and 
these  include  soldiers  who  fell  in  Washington  county  elsewhere 
than  at  Antietam,  as  well  as  in  the  couutiei^  of  Frederick  and 
Allegheny.  The  work  of  removing  the  dead  was-  begun  in  Octo- 
ber, 1866,  and  completed  in  August,  1867,  The  cemetery  was 
placed  under  the  jurisdiction  of  the  national  government  in  1877. 

It  is  also  worthy  of  note,  that  in  the  Act  pi  the  Maryland 
Legislature  of  1864,  inaugurating  the  proceedings  for  purchas- 
ing ground  for  this  cemetery,  the  State  of  .New  York  was 
especially  designated,  because  shortly  after  the  date  of  the  battle, 
through  its  agent,  who  had  visited  the  field  to  minister  to  the 
wants  of  the  troops  from  this  State  who  took  pai-t  in  the  engage- 
ment, an  active  and  earnest  sympathy  was  manifested  in  the 
purpose  of  the  Act, —  au  offer  of  cooperation  by.  New  York 
being  al&o  tendered  at  that  time  for  the  furtln^rance  of  the 
project  contemplated. 

Considering  its  relative  importance,  compan<l  to  some  more 
of  the  national  military  parks  (Gettysburg  especialjy,  which  can 
be  said  to  have  "  the  labor  of  an  age  "  in  votive  stone  and  bronze 
within  its  boundaries)  Antietam  as  yet  is  but  sparsely  furnished 
with  monumental  structures.     All  told,  aside  from  the  markers 
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and  tablets,  flicrc  are  not  quite  Sixty  monuments  on  this  i 
Ten  of  thi&  nnnlber  constitute  N'ew  York's  representation,  oi 
which  was  erected 'in  1919,  near  the  Dunker  Church,  by  the 
Mr.  Francis  'Ljaide  Stetson,  of  New  York  City,  to  the  mei 
of  his  brother,  Lieutenant-Colonel  John  L.  Stetson,  of  the  F 
ninth  New  York 'regiment,  who'  was  killed  during  General  { 
ner's  ill-stai*rcd  ad'S'^nce  beyond  the  Hagerstown  Turn 
Pennsylvania  hafi  nineteen  monuments  in  Antietam.  State  m 
ments  have  been  erected  there  by  Indiana,  Ohio,  Massachui 
New  Jersey,  Vermont  and  Maryland;  and  Connecticut's 
monuments  include. one  to  the  memory  of  General  Mansfi 

'New  York  at  Antietam. 

The  State  of  *N"ew  York  was  represented  in  the  Army  oi 
Potomac  during  •  (ho  Antietam  oi^erations  by  67  regiment 
infantry,  5  regiments  of  cavalry,  14  batteries  of  artillery  ai 
regiments  of  engineers;  an  aggregate  of  88  organizations 
nearly  28  per  cent  of  all  the  Union  commands. 

No  other  state  ^ther  had  so  long  a  casualty  list  at  this  b 
as  New  York;  its  losses  being  3,765,  or  over  32  per  cent  oJ 
entire  Federal  losfccs. 

New  York  was  represented  in  the  battle  of  South  Mountai 
83  regiments  of  inf fiiltry ;  2  regiments  of  cavalry  and  2  batt< 
of  artillery;  its^losses  there  being  425,  or  18  per  cent  of  al] 
Union  casualties. 

Adding  New  York's  losses  at  South  Mountain  to  those  susta 
at  Antietam,  its  entire  casualties  in  the  two  battles  come  to  4, 

New  York  was  al«o  represented  in  the  siege  and  surrendc 
Harper's  Perry  hf  1  regiment  of  cavalry,  2  batteries  of  artil 
and  6  regiments  of  infantry. 

Of  the  20  regiments  from  8  states  sustaining  the  heaviest 
at  Antietam,  1  weix)  fi'om  this  State,  or  35  per  cent. 

Of  the  104  officers  of  the  Union  army  killed  at  Antietan 
who  died  subsaqucnHy  of  wounds  suffered  there,  65  were  i 
New  York,  or  above  32  per  cent. 

DEiiirAij'roK  OF  New  York  State  Monument 
The  State  monument  at  Antietam  was  dedicated  on  Septer 
17,  1920.     The  ceremonies  for  it  were  appropriate  and  im] 
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sive.  Two  hundred  and  fifty  veterans,  consisting  of  delegations 
from  nearly  all  the  eighty-eight  Xcw  York  commands  in  the 
battle,  took  part  in  them.  The  State,  through  the  Xew  York 
Monuments  Commission,  furnished  them  with  transportation  to 
Sharpsburg  and  return,  as  well  as  maintenance  and  quarters 
there. 

Their  venerable  years  —  a  large  numiber  of  them  having 
passed  the  four  score  mark,  while  a  few  of  them  are  ninety  years 
old — together  with  the  long  interval  that  had  elapsed  since  the 
battle  was  fought,  exactly  fifty-eight  years,  lent  an  air  of  solem- 
nity to  the  occasion. 

The  day  was  ideal  for  dedicatory  exercises.  The  veterans 
marched  in  line  from  the  Dunker  Church  to  the  monument,  which 
is  ne-arby.  The  procession  was  led  by  Colonel  Lewis  R.  Steg- 
man,  Chairman  of  the  Commission,  with  Mr.  Thomas  J.  McCon- 
ekey,  Ninth  New  York  cavalry,  who  was  assiatant  adjutant- 
general  for  the  occasion.  General  John  A.  RejTiolds  was  as- 
signed to  the  post  of  grand  marshal,  with  Captain  Wm.  H.  H. 
Mapee,  chief  of  staff.  Music  was  furnished  by  the  Rohrersville 
band.  Through  the  courtesy  of  the  war  department,  a  battery  of 
artillery  and  a  troop  of  cavalry,  from  Fort  Myer,  Captain  J.  T. 
Cole,  U.  S.  A.,  commanding,  was  present  for  escort  duty  and  to 
fire  the  salutes  customary  at  such  functions. 

A  large  proportion  of  the  veterans  in  that  procession  fought 
at  Antietam.  On  their  arrival  at  the  monument  they  were 
afforded  an  opportunity  of  observing  the  scenes  of  their  exploits 
in  the  severest  one-day  conflict  of  the  Civil  War.  From  that 
spot,  which  is  on  an  eminence,  in  the  New  York  reservation,  a 
comprehensive  view  is  had  of  all  the  best-remembexed  arenas  in 
the  battlefield,  except  the  Bumside  Bridge  and  the  ridges  between 
it  and  Sharpsburg.  The  West  Woods  extended  north  of  the 
Church.  On  their  right,  half  a  mile  or  so  away,  were  the  Corn- 
field and  the  East  Woods.  On  the  background  were  the  Mumma 
House  and  the  Roulette  House,  and  farther  south,  a  third  and 
two-thirds  of  a  mile,  respectively,  the  Bloody  Lane  and  the  Piper 
House. 

Three  of  the  veterans  held  commands  in  the  battle:  Lieuten- 
ant-General Nelson  A.  Miles,  U.  S.  A.,  of  Washington,  D.  C, 
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succe'^rled  General  Barlow,  when,  while  leading  the  Sixl 
and  Sixty-fourth  New  York  regiments  —  forming  one  con 
—  he  was  wounded  at  the  Bloody  Lane.  Greneral  John.  A 
nolds,  of  Fairport  —  one  of  the  noble  nonagenarians - 
charge  of  Battery  L,  First  New  York  light  artillery, 
fought  with  distinction  at  the  Cornfield  and  the  East  \ 
where  Stonewall  Jackson  and  General  Hooker  contended  vie 
and  persistently  for  superiority.  Captain  Wm.  H.  H.  ] 
whose  home  is  in  Emporia,  Kansas,  commanded  the  T^ 
eighth  New  York  regiment,  which  belong^  to  one  of  the  br 
of  General  Mansfield's  corps,  which,  after  General  Hook 
tired,  was  engaged  with  Stonewall  Jackson's  men  at  the 
field  and  its  no  less  renowned  purlieus. 

Colonel  Lewis  R.  Stegman  presided  at  the  ceremonies. 
a  survivor  of  the  battle.  His  regiment,  the  One  hundre 
second,  was  posted  in  close  proximity  to  the  New  York  n 
tion.  The  Rev.  William  T.  Pray,  of  the  same  regime 
another  participant.  Mr.  Pray  it  was  who  pronounce 
prayer  at  the  dedication.  The  monument  was  unveiled  by 
Margaret  Wheeler,  of  Cold  Spring  Harbor.  Miss  Whec 
the  daughter  of  a  Civil  War  Veteran. 

Colonel  Stegman  in  the  course  of  his  remarks  reviewc 
different  phases  of  the  greatest  one-day  contest,  pointing  < 
the  meantime  the  places  where  the  fighting  was  fastest  and 
furious. 

The  dedication  poem,  "  New  York  at  Antietam,"  was  r 
by  Mr.  Joseph  I.  C.  Clarke.  It  was  an  effort  fully  wort 
the  event.  The  New  York  Sun  styled  it  "A  happy  fusi 
ideal  vision  with  clear  drawn  pictures  and  the  inevitable  i 
magic  names  — '  Fighting  Joe '  Hooker  and  ^  Stonewall ' 
son  and  Burke  and  Barlow  and  Miles,  whose  living  pr< 
was  part  of  yesterday's  glory." 

General  Miles  in  the  introduction  of  his  oration  express^ 
pleasure  it  gave  him  and  the  honor  he  felt  in  having  su< 
opportunity  to  address  so  inspiring  a  gathering  of  the  hcroe 
had  fought  with  him  at  Antietam.  He  made  brief  allusion 
genesis  of  the  Civil  War  and  the  herculean  efforts  put  for 
both  sides  ere  the  issue  raised  by  it  was  finally  decided. 
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he  commented  on  the  danger  that  threatened  the  North  when 
General  Lee  and  Stonewall  Jackson  led  the  Confederate  army 
into  Maryland,  flushed  with  their  victories  during  the  second 
Manassas  operations;  and  how  the  Army  of  the  Potomac, 
under  General  McClellan,  comi)elled  them  to  return  to  Virginia 
disappointed  and  virtually  defeated.  General  Miles  also  emjAa- 
sized  the  triumphant  part  played  in  the  battle  by  the  division  to 
which  his  own  command  belonged,  General  Richardson's,  which 
wrested  the  Bloody  Lane  from  General  D.  H.  Hill,  after  a  stub- 
bom  and  costly  resistance. 

Major-General  John  F.  O'Ryan,  N.  G.,  S.  N.  Y.,  who  com- 
manded the  Twenty-Seventh  Division  in  Flanders,  and  who 
represented  for  the  occasion  Governor  Alfred  E.  Smith,  in  his 
oration  contrasted  warfare  at  home,  in  the  early  sixties,  with  the 
cataclysm  that  had  rent  asunder  foreign  lands  for  another  four 
years,  half  a  century  after.  He  was  doubtful  whether  the 
"  boys  "  who  wore  the  blue  and  the  "  boys  "  who  wore  the  gray 
would  agree  with  their  grandsons,  returned  from  France  or 
Bdgium,  when  telling  them  offhand  that  after  all  they  did  not 
know  what  real  fighting  was.  Modern  methods  and  implements 
of  war,  he  said,  such  as  gas,  bombs,  airplanes,  and  the  like,  made 
the  battlefield  much  more  difficult  and  dangerous  than  it  used  to 
be;  but  as  of  old,  as  for  instance,  in  the  Civil  War,  it  is  dis- 
cipline, combined  with  courage,  morale  and  determination,  more 
than  anything  else,  that  helps  to  win  victories.  And  these  funda- 
mental soldierly  qualities  it  was  that  enabled  the  American  boys 
to  overcome  all  opposition  in  their  dash  for  the  Rhine.  General 
(yRyan  illustrated  and  enlivened  his  address  with  pointed 
anecdotes  of  incidents  that  came  to  his  attention  while  leading 
his  troops  against  the  Hindenburg  line. 

In  behalf  of  the  people  of  Sharpsburg,  his  native  town,  Mr. 
Raleigh  Sherman,  of  Washington,  D.  C,  delivered  a  welcome 
address.     State  Senator  Downing  also  spoke. 

The  other  members  of  the  Legislature  who  attended  the  dedica- 
tion were:  Senator  George  L.  Thompson  and  Assembljrmen 
Morell  E.  Tallett,  Bert  Lord,  Thomas  A.  McWhinney,  Warren 
I.  Lee,  Charles  D.  Donohue,  Peter  A.  Leininger  and  Peter  J. 
Hamill. 
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Pboposed  jMonument  to  the  Memory  of  General  Barlow 

IN  Gettysburg 

The  Commission  has  applied  to  the  Legislature  of  1921  for  an 
appropriation  of  $20,000,  to  cover  the  cost  of  the  proposed  bronze 
statue  to  the  memory  of  Majoi>General  Francis  O.  Barlow  on 
the  battlefield  of  Gettysburg,  State  of  Pennsylvania,  and  its 
dedication,  with  suitable  ceremonies,  in  the  fall  of  1922. 

General  Barlow  commanded  with  distinction  one  of  the  divi- 
sions of  the  Eleventh  corps  —  General  0.  0.  Howard's  —  in 
the  battle  of  Gettysburg.  The  Eleventh  corps,  conjointly  with 
the  First  —  General  Abner  Doubleday  in  command  —  resisted, 
with  vastly  inferior  numbers,  on  July  1,  1863,  the  Confederate 
advance  on  the  town  of  Gettysburg.  General  Barlow  was  severely 
vw)unded  that  day,  as  he  was  at  the  Bloody  Lane  in  Antietam, 
on  September  17,  1862.  He  was  also  highly  commended  for  his 
valor  and  ability  at  Fair  Oaks,  Spotsylvania  and  Petersburg,  and 
for  his  part  in  the  final  operations  at  Appomattox.  After  the 
war,  General  Barlow  was  Secretary  of  State  of  Xew  York; 
United  States  marshal  of  the  southern  district  of  New  York,  to 
which  post  he  was  appointed  by  General  Grant;  and  in  1871  he 
was  elected  Attorney-General  of  this  State. 

Receipts  and  ExrEXDixuRES 
The  following  appropriations  were  allowed  by  the  Legislature 
of  1920  for  the  use  of  the  Commission: 

Receipts 

Personal   service    $5,740  00 

Maintenance  and  operation   1,840  00 

Dedication  of  Xew  York  State  monument,  battle- 
field Antietam  17,500  00 

Expenditures . 

Personal   service    $5,740  00 

Maintenance  and  operation 1,737  24 

Now  York  State  monument,  Antietam   29,022  06 

Dedication,  Xew  York  State  monument,  Antietam.  15,586  66 
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Application  has  been  made  to  the  Legislature  of  1921  to  have 
the  following  sums  appropriated: 

Personal   service    $5,740  00 

!Maintenance  and  operation   1,690  00 

Bronze  statue  to  Major-General  Francis  C.  Bar- 
low, on  the  battlefield  of  Gettysburg,  Pa.,  and 
its  dedication,  with  suitable  ceremonies,  in  the 
fall  of  1922 20,000  00 

LEWIS  E.  STEGMAN, 
i  Chairman. 


\\ 
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^jegislative  Document  No,  66 


STATE  OF  NEW  YORK 


REPORT  Ijl 


OP  THE 
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REPORT 


OfFIGS  of  THB  SUPEBINTBITDBKT  07  PUBUO  WoBKB 

Albany^  Jamuvry  3,  1921. 
To  the  Honorable,  the  President  of  the  Senate,  wnd  to  the  Honor- 
able, the  Speaker  of  the  Assembly  > 

SiEs. —  Pursuant  to  the  provisions  of  Chapter  18  of  the  Laws 
of  1909,  known  as  the  Canal  Law,  I  present  herewith  a  report 
of  the  trade  and  tonnage  of  the  canals  of  the  State  during  the 
season  of  navigation  of  1930;  as  to  the  condition  of  the  canals 
and  the  work  and  improvements  connected  therewith;  and  an 
account  of  the  moneys  received  and  expended  during  the  year. 

There  will  also  be  found  in  the  report  a  discussion  of  matters 
coming  imder  the  jurisdiction  of  the  departmoit,  with  recom- 
mendations as  to  action  which  seems  desirable,  all  of  which  I 
respectfully  submit  for  your  consideration. 

SCOPE 

I  give  you  below  a  list  of  the  various  topics  discussed: 
Trade  and  Tonnage: 
Season's  traffic 

Distribution  and  flow  of  traffic. 
Classification  of  traffic. 
Ck)inpari8on  of  traffic  with  1919. 
Analysis  of  traffic. 

Transportation  FaoiUties: 

'Number,  type  and  ownership  of  boats  in  service. 
Common  carrier  service. 
Private  operations. 

Oovemment  Canal  Operations: 

Efforts  to  compel  discontinuance. 
Federal  movement  of  traffic. 

Oamal  Trafflo  Bureau: 

Activities  of  traffic  bureau. 
Canal  freight  rates. 
Possibilities  of  future  business. 
Industrial  development. 
Bail-canal  interchange  facilities. 
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SUPERINTENDENTS  OF  PUBLIC  WORKS 
1878-1920 

Name  Residence  Appointed 

Benjamin  S.  W.  Clark Sing  Sing January 

SUas  B.  Dutcber Brooklyn January 

J&mee    Shanaban Tribes  Hill January 

Bdward  Hannan Troy  December 

George  W.  Aldridge Rocheeter January 

John  N.  Partridge Brooklyn January 

Charles  S.   Boyd New  York December 

N.  V.  V.  Francbot Olean January 

Frederick  C.  Steyens Attica January 

Charles   B.   Treman Ithaca January 

Dancan  W.  Peck Syracuse January 

William  W.  Wotberspoon. . . .  Utlca January 

Lewis   Nixon New   York  city January 

Bdward  S.  Walsh Brooklyn May 

DEPUTY  SUPERINTENDENTS 

Patrick  J.  McWeeney Herkimer October 

Blon  H.   Hooker New  York February 

Wlnslow  M.  Mead ^ Rochester August 

Wm.  J.  Morrissey Saratoga  Springs   March 

Henry  D.  Alexander Albany January 

James    B.    Doyle Syracuse June 

AssisTAirr  Sufkuh  TRmmiTs 

Eaflteraj  Division  llioniag  R.  Crane,  Schenectady 

Ifiddle  Division  Patrick  J.  Gawley,  Syracuse 

Western  Division   Gharlee  McDonough,  Buffalo 


80, 

1878 

16, 

1880 

16, 

1888 

16. 

1889 

2, 

1895 

16. 

1899 

20. 

1901 

4, 

1906 

14, 

190T 

4, 

1911 

16. 

1912 

6, 

1915 

9> 

191» 

3, 

1919 

6, 

1896 

1, 

1899 

25, 

1901 

28, 

1912 

24. 

1915 

IT. 

1919 

Bosm  or  Emfloykbb  nr  thb  OmcB  or  SufEUiTafmmT  ob  Fubuo  Wobxs 

Deputy  Superintendent   James  E.  Doyle 

Issistant  Deputy  and  CSiief  Clerk Alfred  M.  (VNeiU 

Private  Secretary Prank  P.  Keenan 

Chief  of  Financial  Bureau H.  M.  Hulsapple 

Auditor  and  Chief  Accountant  Edward  L.  Walsh 

Claime  Agent  and  Special  Examiner  and  Appraiser John  A.  Dix 

Canal  Traffic  Agent J.  W.  Grady 

Stenographer  and  Clerk J-  Wilhur  Barnee 

aerk  of  Statistics John  E.  Winne 

Stenographer  and  aerk  Jeaeie  E.  Holmes 

Stenographer  and  Clerk  Mary  Kirker 

Index  aerk P.  S.  Harder 

Clerk  Prank  Langwig- 

Hmo.  T.  Mersereau 
Inspectors  of  Steam  and  Motor  Vessels William  H,  Sickles 
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BOUNDARIES  OF  DIVISIONS  AND  SECTIONS  OF  THE  CANAI 
The  following  are  the  boundaries  of  the  divisions  of  the  canals  as 
by  the  Canal  Board,  August  16,  1900: 

Eastern  Division 
Erie  canal. —  From  the  south  end  of  the  Albany  basin  to  the  easterlj 
of  Oneida  county;  Champlain  canal,  and  their  tributary  feeders. 

MiDDus  Divisiow 
Erie  canal. —  From  the  easterly  line  of  Oneida  eounty  to  the  easterly 
of  Wayne  county;   Black  River  canal;   Oswego  canal;   Cayuga  and  S 
canal,  and  their  tributary  feeders. 

Western  Diviaioif 
Et-ie  canal. —    Prom  the  easterly  line  of  Wayne  county  through  the 
of  Buffalo,  including  its  tributary  feeders. 
The  boundaries  of  the  sections  of  the  canals  have  been  fixed  as  given  \n 

Erie  Canal 

Section  I.  Erie  caAal,  from  the  south  end  of  the  Albaay  basin  to  the 
extd  of  lower  Mohawk  aqueduct,  including  Watervliet  basin,  and 
Watervliet  and  Port  Schuyler  side-cuts;  also  the  Champlain  canal  froi 
junction  with  the  Erie  canal  to  a  x>oint  200  feet  north  of  the  G 
guard-lock. 

Section  2.  Erie  canal,  from  tlie  west  end  oi  tbe  lower  Mohawk  aqu 
to  the  head  of  Lode  No.  27. 

Section  3.  Erie  canal,  from  the  head  of  Lock  No.  27  to  the  hen 
Lock  No.  34. 

Section  4.  Erie  canal,  from  the  head  of  Lock  No.  34  to  the  easterly 
of  Oneida  county. 

Section  5.  Erie  canal,  from  the  easterly  line  of  Oneida  county  t( 
westerly  side  of  Peterboro  street  bridtg^  in  the  village  <rf  Oaaastctak 

Section  6.  Erie  canal,  from  the  westerly  side  of  Petetboro  street  I: 
in  the  village  of  Canastota  to  and  including  the  Gamill«s  feeder.  Also 
portion  of  the  Oswego  canal  from  its  junction  with  the  Erie  canal  ii 
city  of  Syracuse  to  and  including  Lock  No.  4,  known  as  Mud  lode,  oi 
Liverpool  level. 

Section  7.  Erie  canal,  from  the  westerly  side  of  Camillus  feeder  t< 
easterly  line  of  Wayne  county. 

Section  8.  Erie  canal,  from,  the  easterly  to  the  westerly  line  of  Y 
county. 

Section  9.  Erie  canal,  from  the  westerly  line  of  Wayne  county  t< 
westerly  line  of  Monroe  county. 

Section  10.  Erie  canal,  from  the  westerly  line  of  Monroe  county  t 
head  of  the  guard -lock  west  of  Lock  port. 

Section  11.  Erie  canal,  from  the  head  6f  the  guard-lock  west  of  Loci 
through  th6  city  of  Buffalo,  including  Black  Koek  harbor,  Erie  and 
basing  and  the  Clark  and  Skinner  canal. 
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ChAMFLAIN   CAI7AL 

Section  1.  Cliamplain  canal ,  from  a  point  200  feet  north  of  Cohoes  guard- 
lock  to  the  foot  of  Lock  No.  11,  including  the  Troy  sloop-lock  and  dam  and 
the  pond  above.  * 

Section  2.  Champlain  canal,  from  the  foot  of  Lock  No.  11  to  the  north 
side  of  waste-weir  at  Dunham's  Basin;  also  Olens  Falls  feeder,  the  feeder 
dam  and  pond  above. 

Section  3.  Champlain  canal,  from  the  north  side  of  the  waste-weir  at 
Dunham's  Basin  to  Lake  Champlain. 

Black  Riteb  Canal 

Section  1.  Black  River  canal,  from  the  junction  of  the  Black  River  canal 
with  the  Erie  canal  to  the  foot  of  lock  No.  71,  at  Boonville;  the  feeder 
from  Boonville  to  Forestport;  the  Black  river  above  the  dam  at  Forestport, 
including  the  dam;  also  the  reservoirs  and  feeders  tributary  to  the  canal 
and  feeder  as  described  above. 

Section  2.  Black  River  canal,  from  the  foot  of  Lock  No.  71,  at  Boonville, 
to  Black  river,  at  Lyons  Falls;  the  Black  river  improvement  from  Lyons 
Falls  to  Carthage,  including  the  dam;  also  Moose  river  improvement. 

OswEoo  Canal 
Oswego  canal,  from  Ixx^  No.  4,  known  as  Mud  lock,  through  Oswego, 
including  the  Seneca  river  towing  path,  the  Baldwinsville  canal   and  the 
Oneida  river  improvement. 

Cayuga  and  Seneca  Canal. 
Cayuga  and  Seneca  sections. —  Cayuga  and  Seneca  canal,  from  Montezuma 
to  Geneva,  with  spur  from  Mud  lock  to  Cayuga  lake. 
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KEPORT  OF  THE  SUPERINTENDENT  OF 
PUBLIC  WORKS 


STATE  OF  NEW  YORK 

Office  of  Supeeintendent  of  Public  Wobes 

Albany,  Jaaiuary  8,  1931. 

To  the  HoTiorahle,  the  President  of  the  Senate,  and  to  the  Honor- 
able, the  Speaker  of  the  Assembly.^ 

SiBs, —  I  have  the  honor  to  present  to  you  herewith,  in  accor- 
dance with  the  provisions  of  the  Canal  Law,  a  report  of  the  trade 
ajid  tonnage  transported  upon  the  State  canals  during  the  season 
of  navigation  of  1920;  with  a  statement  of  the  condition  6f  the 
waterways  and  the  work  and  improvements  connected  therewith. 

There  is  also  presented  the  financial  report  of  the  department, 
setting  forth  the  amount  of  moneys  received  and  expended  during 
the  year. 

Eecommendations  as  to  desired  legislative  action  regarding 
matters  connected  with  the  canal  are  made  and  the  aflFairs  of  the 
State  with  relation  to  its  waterways  are  generally  discussed. 

EDWARD  S.  WALSH, 
Superintendent  of  Public  Works. 


Digitized  by  VjOOQIC 


6  Keport  of  Superintendent  of  Public  Works 

State  Canal  Towing: 

Results  of  season's  operations. 
Recommendations  for  future 

Bi,  Lawrence  Canal  Project. 
Navigation: 

Conditions  prevailing  in  1920. 

Channel  lights  and  buoys. 

Canal  Termindle: 

Location  and  equipment  of  New  York  City  terminals. 

Terminals  outside  New  York  City. 

Organization  for  maintenance  and  operation  of  terminals. 

Charges  for  use  of  termiBals. 

Suggested  amendments  to  Terminal  Act. 

Revenue  secured. 

Rules  and  regulations. 

Additional  Improvements  Desirable  in  Connection  with  New  Canal 
Terminals: 
Construction  of  two  grain  elevators  authorized. 
Additional  terminal   equipment  authorized. 

Equipment  for  Maintenance  and  Operation: 
Floating  plant. 
New  repair  shops. 
Dry  docks. 
Equipment  for  lock  protection. 

Important  Canal  Repairs  Progressed: 

Schenectady-Scotia  bridge. 

Acquisition  of  toll  bridge  between  Schenectady  and  Scotia. 

Hudson  bridge. 

Improvement  of  approaches  to  Hudson  bridge. 

Congress  Street  bridge  between  Troy  and  Watervliet. 

Twelfth  Street  bridge  between  Troy  and  Cohoes. 

Condition  of  canal  bridges. 

Glens  Falls  feeder. 

Improvement  of  Fulmer  cretk. 

Improvement  of  Limestone  creek  at  Fayetteville. 

Oneida  feeder  improvement. 

Griffin  creek  improvement. 

Black  River  canal  improvement. 

Preservation  of  Guy  Park  House. 

Contracts  Advertised  and  Awarded: 
Barge  Canal  construction  work. 
Terminal  construction  work. 
Under  special  legislative  acts. 
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Ditching. 

Old  Erie  Comal  from  Rome  to  Mohawk, 

Use  of  Surplus  Canal  Waters  for  Poioer  Purposes, 

Federal  Jurisdiction  Over  Navigation  of  the  State  Canals, 

lee  Qorges  In  the  Hudson  River, 

Neeessary  Blemenis  of  Efficient  Canal  Management: 

Skilled  and  permanent  force  required. 

Application  of  Civil  Service  principles. 

Civil  Service  policy  should  be  continued  and  extended. 

Term  of  office  and  method  of  appointment  of  Superintendent  of  Public 
Works. 

Previous  methods  of  administration. 

Office  ol  Superintendent  of  Public  Works  created. 

Term  of  office  brief  and  indefinite. 

Successful  administration  handicapped. 

Recommendations. 

The  Prize  Loch. 

Bureau  of  the  Inepection  of  Steam  and  Motor  Vessels  Under  the  Navigation 

Law, 
Bureau  of  Appraisal  and  Claims, 
Additional  Duties  of  Superintendent  of  Public  Works, 
Moneys  CoUeoted, 

Retirement  of  Officers  and  Employees  of  the  State. 
Conclusion. 

TRADE  AND  TONNAGE 

Season's  Traffic 

The  1920  season  of  navigation  on  the  State  waterways  closed 
with  an  aggregate  tonnage  transported  of  1,421,434  tons,  an 
increase  of  182,590  tons  over  1919,  or  about  15  per  cent.  The 
traffic  was  distributed  over  the  several  divisions  of  the  system  in 
the  following  proportions : 

Divisions  Tonnage 

Erie 891,221 

Champlain 485,598 

Cayuga-Seneca 36,936 

Osw^o 8,959 

Black  Eiver 3,720 
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Distribution  and  Flow  of  Traffic 


The  year's  commerce  was 
as  follows: 

Erie 

East  364,206 

West 527,016 

Through 327,946 

Local  663,276 

Through  east 200,  798 

Through   west    127, 147 

Local  east   163,407 

Local  west 399,869 


distributed  by  class  and  direcl 

Cham-  Cayuga-                           Bhu 

plain  Seneca        Oswego        Riv< 

378,173  36,936     3,609     3, 

107,426  460 

307,389     6,676     2,369  

178,209  31,360     1,600     3, 

230,046  6,676    2,369  .... 

77,343  

148,127  31,360     1,150     3, 

30,082  450 


I 


Classification  of  Traffic 

Itemized  tables  showing  the  total  tonnage  by  specific  commc 
ties  are  incorporated  elsewhere  in  this  report.  Herewith  th 
is  shown  the  season's  business  by  general  headings: 

Cldssification  Tons 

Products  of  Manufacture 826,4 

Products  of  Animals 

Products  Miscellaneous 26,4 

Products  of  Agriculture 226,2 

Products  of  Forest 248,9 

Products  of  Ground 594,2 


Comparison  with  1919 

The  increase  or  decrease  for  the  1920  season  was  reflected 
the  groups  covering  manufactured  and  miscellaneous  produ< 
more  than  in  any  other.  The  manufactured  products  traffic  sho 
an  increase  of  122,119  tons  over  1919  and  the  miscellaneo 
products  decreased  37,447  tons.  By  divisions  it  will  be  observ 
that  the  traffic  on  the  Erie  Division  advanced  49,057  tons 
5.8%.  The  Ohamplain  tonnage  increased  121,899  tons  or  33.5 
and  the  Cayuga-Seneca  business  gained  nearly  25,000  tons 
nearly  300%.  Both  the  Oswego  Division  and  the  Black  Bi'v 
Canal  showed  a  decrease  of  11,92©  tons  and  1,121  tons  respective 
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The  increase  or  decrease  in  tonnage  by  the  six  main  groups- 

was: 

ClassificcUion  Oain  Loss 

Products  of  Manufacture 122,119              

Products  of  Animals 697 

Products  Miscellaneous 37,447 

Products  of  Agriculture 41,392              

Products  of  Forest 54,123              

Products  of  Ground 3,100              


The  increase  or  decrease  of  the  principal  specific  commodities  | 

was:  \\ 

Commodities  Increase  Decrease  Y; 

Iron,  pig  and  bloom 25,774  v 

Petroleum  and  products 48,711  

Cement 2,908  

Salt 4,95ft 

Sugar *       20,528  

Paper  and  paper  products 2,108  

Chemicals , 12,955  

Miscellaneous  manufactured  products.  32,793  

Ice 89,663 

Wheat 42,358  

Oats 51,376 

Rye 5,772 

Barley 11,421 

Flour 11,332  

Hay 6,418  

Flaxseed 44,352  

Lumber 25,774  

Pulpwood 55,368  

Anthracite  coal 29,102 

Iron  ore 90,349  

Sand,  stone,  gravel 48,556 
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AnaisYBis  of  Tbaotfic 

When  the  season  opened  this  year,  there  was  every  evidence 
tliat  a  record  tonnage  would  be  carried.  In  fact,  for  the  first 
four  weeks  of  navigation,  the  traffic  increased  over  1919  by  nearly 
100%.  Practically  every  boat  to  be  had  was  loaded  and  cargo 
booked  far  in  advance.  After  the  boat  supply  was  exhausted, 
however,  a  slump  naturally  resulted  until  the  loaded  boats  could 
complete  their  trips  and  were  again  available  for  cargo.  Traffic 
wag  brisk  up  to  about  the  first  week  of  August,  the  increase  at 
that  time  over  1919  aggregating  about  25%.  Ftom  the  first  of 
August  until  the  latter  few  weeks  of  the  season  the  situation 
was  very  quiet.  Eailroad  transportation  conditions  were  greatly 
improved  and  rail  service,  in  view  of  the  high  canal  rates  in 
effect  explained  elsewhere  in  this  report,  was  utilized  by  many 
in  preference  to  the  waterway.  Furthermore,  there  was  a  general 
business  depression.  Production  had  been  curtailed  and  traffic 
was  not  moving  by  either  the  rail  or  water  routes  in  the  volume 
it  did  earlier  in  the  year.  The  peak  of  the  canal  business  was 
reached  during  the  month  of  July  when  268,080  tons  were  trans- 
ported. The  heaviest  week  was  the  first  week  in  July  when  63,- 
354  tons  moved  over  the  canals.  I  am  somewhat  disappointed 
in  the  year's  showing  having  anticipated  a  heavier  tonnage, 
nevertheless,  many  conditions  contributed  to  hold  down  the  volume 
of  many  commodities  and  certain  factors  operated  against  the 
best  interests  of  the  waterway.  Examination  of  the  statistics  of 
trad(^  and  tonnage,  however,  shows  that  splendid  increases  were 
registered  in  many  items  and  other  commodities  have  regained  in 
some  measure  losses  sustained  in  1919  and  previous  years.  As 
was  the  case  last  season,  traffic  of  the  higher  class  grouped  under 
the  heading  of  "  articles  of  manufacture,"  show  the  largest 
increase.  I  consider  this  a  most  encouraging  result.  It  is  ample 
evidence  that  canal  carriers  are  not  dependent  on  the  low  grade 
freights  alone  for  their  cargo  and  that  the  high  class  traffic, 
yielding  a  more  profitable  revenue,  is  to  be  had  in  equally  as 
great  volume  as  the  coarse  freights. 

Typical  of  the  new  business  in  commodities  of  the  higher  class 
was  the  development  of  export  package  freight  from  Rochester. 
A  weekly  service  was  inaugurated  from  this  port  and  considerable 
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quantities  of  photographic  apparatus,  optical  goods^  machinery 
and  products  of  a  like  nature  were  moved  via  the  waterway  to 
New  York  for  export  This  was  the  first  instiinee  of  the  move- 
ment of  export  package  freight  in  any  volume  via  the  canals. 

The  grain  business^  while  an  increase  was  shown  in  the 
aggregate  tonnage,  was  the  most  disappointing.  In  view  of  the 
bumper  grain  crops  the  country  had  produced,  evezy  reason 
existed  justifying  the  expectation  an  exceedingly  heavy  move- 
ment of  grain,  paorticularly  wheat,  would  result.  The  contrary 
developed.  As  the  season  got  under  way,  it  was  observed  the 
grain  receipts  at  the  Port  of  iJuifalo  by  lake  were  very  lip^ht. 
In  fact,  up  to  the  first  of  September,  the  port  was  24,458,622 
bushels  behind  the  corresponding  period  of  1919.  Investigation 
revealed  such  condition  was  largely  due  to  the  acute  car  shortage 
existing  in  the  grain  country.  It  was  not  until  the  late  Fall 
that  an  adequate  car  supply  was  available  for  movement  of  grain 
to  the  upper  lake  ports  and  this  movement  was  not  reflected  in 
the  Buffalo  receipts  until  almost  the  close  of  the  season.  The 
fact  that  the  canal  gi-ain  tonnage  for  October  and  November 
almost  exceeded  the  total  of  the  preceding  months  of  the  season 
is  indicative  of  the  situation.  Moreover,  the  grain  market 
declined  sharply  and  those  who  had  bought  at  the  high  market 
were  more  concerned  with  quick  deliveries,  enabling  them  to 
turn  over  their  capital  with  the  minimum  of  loss,  than  in  saving 
a  few  cents  per  bushel  in  transportation  charges.  Therefore,  a 
rail  movement  was  favored  as  against  the  canal  from  Buffalo. 
Another  condition  of  even  greater  effect,  however,  was  the 
preferential  rail  rates  in  effect  from  Missouri  River  territory  to 
Gulf  ports.  This  matter  is  treated  with  in  detail  in  another 
section  of  this  report.  It  should  be  understood  that  the  greatest 
surplus  of  domestic  exportable  grains  was  in  Kansas  and 
Nebraska.  Ordinarily  the  bulk  of  this  conunerce  would  have 
moved  via  rail  and  Jake  through  Chicago  or  Milwaukee  to  Buffalo 
and  be  available  for  canal  movement  from  Buffalo.  A  mal-adjust- 
ment  of  rates,  however,  preferred  the  Southern  all  rail  route 
and  the  bulk  of  the  Missouri  Biver  crop  was  diverted  from  the 
rail  and  lake  route  and  from  the  Atlantic  ports  to  Qnlf  ports. 

The  total  tibrough  traffic  on  all  divisions  showed  the  greatest 
percentage  oi  increasa    This  was  apparent  to  a  greater  degree 
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<m  the  Champlain  Division  than  on  the  Erie.  The  through  traffic 
increased  30%  on  all  canals  and  33%  on  the  Champlain.  The 
splendid  increase  in  the  Champlain  iron  ore  traffic  of  90,349 
tons  or  over  200%  contributed  most  to  this  result,  although  the 
lumber  and  pulpwood  tonnage  on  the  Champlain  Division  which 
declined  in  1919  was  restored  to  proportions  exceeding  the  totals 
of  several  preceding  years. 

The  flow  of  traffic  was  well  balanced  on  the  whole  east  and 
west  This  is  a  healthy  condition  as  the  absence  of  westbound 
tonnage  had  been  a  matter  of  much  concern  in  recent  years. 
Solicitation  and  resumption  of  imports  have  corrected  the  situa- 
tion  and  henceforth  it  may  he  expected  a  two-way  haul  will 
control. 

The  commodities  showing  the  largest  decreases  were  coal,  ice, 
oats,  barley  and  sand,  stone  and  gravel.  The  slump  in  the  grains 
]has  been  explained.  The  decrease  in  the  building  material  ton- 
nage was  due  to  a  cessation  of  building  and  road-making  activities. 
Most  of  the  ice  handled  on  the  canal  moves  from  the  lower 
Mohawk  and  upper  Hudson  territory.  In  the  1918  Winter,  when 
the  lower  Hudson  River  crop  was  light,  a  demand  was  created 
making  for  a  heavy  movement  from  the  Mohawk  and  upper 
Hudson  territory.  Last  year  the  Hudson  crop  was  heavy,  con- 
sequently little  ice  moved  from  canal  waters.  The  light  coal 
tonnage  resulted  from  decreased  production  at  the  mines.  This 
condition  was  general  throughout  Atlantic  seaboard  territory  but 
I  consider  it  only  temporary.  The  future  holds  great  promise 
for  a  restoration  of  a  heavy  coal  traffic  to  the  canal.  The  increase 
in  rail  freight  rates  will  drive  much  coal  traffic  to  the  water  routes 
and  with  the  development  of  adequate  coal  terminal  facilities 
along  the  waterway  now  in  contemplation  by  the  State,  the  Barge 
Canal  will  participate  in  a  greater  degree  than  did  the  old  Erie 
Canal  in  the  traffic  of  fuel  consumed  in  canal  territory. 

The  excellent  increase  in  tonnage  on  the  Cayuga-Seneca 
Di\'ision  was  made  up  almost  entirely  of  cement  from  Cayuga 
Lake  and  salt  from  Seneca  Lake.  Indications  point  to  an 
annually  increasing  tonnage  in  such  commodities  from  these 
sources. 

The  decline  in  the  Oswego  Division  tonnage  resulteii  from  high 
rates  and  heavy  business  on  the  main  line.    In  1919  considerable 
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quantities  of  trap  rock  were  moved  to  Oswego  via  canal.  This 
year  the  rates  demanded  proved  prohibitive  and  little  tonnage  in 
this  commodity  was  carried.  Furthermore,  such  other  business 
as  was  available  on  the  Oswego  Division  was  n^lected  by  canal 
carriers  because  the  Erie  Division  business  presented  more  attrac- 
tive earning  possibilities  and  the  opportuaity  for  a  loaded  haul 
in  both  directions  was  greater  on  the  Erie  than  on  the  Oswego. 

I  do  not  believe  much  success  will  be  had  in  increasing  traffic 
on  the  Black  Eiver  Canal  unless  and  until  the  shipping  interests 
in  the  territory  provide  the  necessary  boating  equipment  The 
Black  Eiver  Canal  accommodates  boats  of  100-ton  burden  only 
and  almost  all  boats  of  this  type  that  remain  in  service  have  been 
purchased  by  industries  for  private  operation  on  the  Erie  Divi 
sion.  It  is  believed  traffic  justifying  the  maintenance  of  the 
Black  Eiver  Canal  can  ultimately  be  developed  but  the  shippero 
of  the  territory  are  confronted  with  the  lack  of  carrying  equip- 
ment and  a  carrying  organization.  A  co-operative  movement 
among  those  interests  to  acquire  the  necessary  transportation 
facilities,  I  believe  is  the  only  solution  of  the  problem. 

The  years  1918,  1919  and  1920  have  marked  the  turning  point 
in  canal  traffic.  An  average  annual  decrease  of  approximately 
15%  was  arrested  in  1918  and  but  a  9%  decrease  was  shown 
that  year.  The  season  of  1919  produced  an  increase  of  7%  over 
the  preceding  year  and  1920  surpasses  the  1919  record  by  15%. 
In  a  sense,  therefore,  the  total  gain  since  the  new  waterway  came 
into  use  is  about  30%,  and  with  this  start,  accomplished  during 
a  period  of  the  Nation's  history  fraught  with  difficulties  and 
obstacles  that  were  not  easily  overcame,  I  predict  a  constantly 
increasing  annual  traffic.  In  my  judgment  the  next  five  years 
will  witness  the  restoration  of  a  water-bom  commerce  through 
the  State  between  the  Niagara  Frontier  and  tidewater  that  will 
eclipse  even  the  wonderful  achievement  of  the  original  Erie  Canal. 
Inland  waterway  transportation  generally  is  coming  into  more 
and  more  favorable  regard  throughout  the  country.  The  shipping 
public  is  returning  to  first  principles.  The  transportation  instru- 
mentalities that  contributed  more  than  any  other  factor  to  the 
building  up  of  the  country  in  the  early  days  —  the  natural  water 
oourses  —  have  again  come  to  be  considered  by  straight  thinking 
men  as  invaluable  assets  and  facilities  deserving  of  utilization  and 
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development.    An  unwavering  policy  of  modernizing  these  fae 
ties  on  (lie  part  of  Federal  and  State  Governments  offers, 
my  opinion,  the  final  solution  of  our  great  transportation  probic 

TKANSPOKTATION  FACILITIES 

NUMBBB   AND   TtpB    OF   BoATB    IN    SbBVIOE 

The  barge  registration  record  of  the  department  shows  th< 
were  1,125  boats  of  all  descriptions,  exclusive  of  tug  boats^ 
one  time  or  another  engaged  in  trade  on  the  canals.  Of  t 
number  367  navigated  the  Erie,  Oswego  and  Cayuga-S«ieca  Di 
sions  during  the  1920  season;  381  traded  on  the  Champlain  Di 
sion ;  50  carried  frei^t  on  both  the  Erie  and  Champlain  brand 
and  327  were  inactive  or  occupied  outside  canal  waters.  1 
majority  of  the  latter  group  were  employed  in  New  York  Harb 
Comparison  with  the  record  of  the  1919  season  reveals  that  1 
Erie  Division  gained  55  boats  in  1920,  whereas  the  Champli 
was  navigated  by  84  less  barges  than  in  1919. 

For  the  most  part  the  barges  utilized  were  of  the  so-called  ^  < 
type,''  although  quite  a  few  new  barges  made  their  appearance 
1920.     The  majority  of  the  barges  were  owned  and  operated 
individuals,  only  about  one-third  of  the  total  number  operati 
under  the  ownership  of  transportation  companies. 

The  following  statement  shows  the  various  types  of  craft  na 
gating  the  canals  in  1920,  likewise  the  ownership  by  three  grou] 

Transportation 
IndiyiduaU    Oompanies        Induati 

Old  type,  240-ton  barge,  wood 709  113 

Old  type,  100-ton  barge,  wood 

Old  type,  ISO-ton  tteaaaer,  wood 8  19 

Old   type,   90-ton  packet,   wood    (in- 
active)     10     

New  type,  500-ton  barge,  wood 72  23     

New  type,  860-ton  ttesmer,  wood 1     

New  type,  660-ton  barge,  steel 61     

New  type,  360-ton  eteamer,  eteel 20     

New  type,  600-ton  barge,  concrete 21     

New  type,  dOO-ton  packet,  wood 

New  type,  400-ton  liaige,  tteel 8     

New  type,  650-ton  tank  baxge,  eteel 
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The  activity  of  the  barges  in  servioe  was  as  follows: 

Brie    Champlain 

Total  trips 3,342  2,662 

Total  trips,  light 1,219  1,077 

Total  trips,  loaded 2,127  1,488 

Total  miles 696,427  133,939 

Total  miles,  light 135,441  54,681 

Total  miles,  loaded  469,986  79,308 

Average  miles  per  trip 178 .1  52 . 2 

Average  days  per  trip 7.00  4.4 

Average  miles  per  day 25 .07  11 . 8 


As  against  the  1919  season,  the  operations  of  1920  show  much 
greater  use  was  made  of  available  boats.  The  number  of  trips 
made  appreciably  increased ;  so  too,  did  the  boat  mileage.  On  the 
Erie  Division  the  average  trip  mileage  decreased,  whereas  on  the 
Champlain  Division  it  increased.  This  was  due  to  the  increase 
in  the  intermediate  port  Xtb&o  on  the  Erie  Division  which  created 
shorter  hauls  and  the  increase  of  the  long  haul  or  through  tra£So 
on  the  Champlain  Canal.  Although  some  criticism  was  heard 
during  the  year  of  the  length  of  time  boats  were  in  transit,  the 
record  shows  but  little  change  in  the  averages  of  1919  and 
1920.  The  relation  of  light  and  loaded  movements  to  the  total 
movement  changed  for  the  b^ter  and  it  will  be  observed  by  com- 
parison with  1919  that  during  1920  barges  were  in  cargo  for  a 
greater  percentage  of  trips  made.  On  the  whole,  the  season's 
activities  were  fairly  efficient  and  with  the  introduction  of  ade- 
quate power  units  for  towing  purposes,  I  believe  no  difficulty  will 
be  experienced  by  operators  in  r^ularly  making  the  trip  between 
Buffalo  and  New  York  in  five  days'  time,  at  the  most. 

SuSPBNfllOHT    OF    RESTRICTIVE    REGULATIONS 

For  a  great  many  years  a  departmental  regulation  had  been  in 
effect  restricting  the  lype  of  boat  permitted  to  navigate  canal 
waters  to  craft  with  rounded  bow.  Also  a  regulation  prohibiting 
craft  without  rudders  was  in  effect 

In  the  early  months  of  the  season  when  traffic  was  unusually 
heavy  and  the  boat  supply  short  of  trade  demands  strong  repreaen- 
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tations  wore  made  to  me  by  interests  owning  and  operating  barges 
of  the  Hudson  River  deck  scow  type  and  the  New  York  Harbor 
box  type  that  the  suspension  of  the  regulations  denying  barges  of 
such  type  the  privileges  of  the  canals  would  operate  to  relieve 
the  boat  shortage  and  contribute  to  a  greater  canal  tonnage. 

Subsequent  to  a  hearing  at  which  experienced  barge  operators 
gave  it  as  their  opinion  no  harm  would  come  to  the  canal 
struc-tures  by  the  entrance  of  square  bowed  craft  into  the  canal, 
and  after  determining  that  there  was  some  business  that  could  be 
handled  by  such  type  of  boat,  I  suspended  the  application  of  the 
regulations  in  question  and  the  canal  has  been  navigated  during 
1920  by  any  and  every  boat  whose  measurement  was  such  as  to 
come  within  canal  clearance  limits.  No  damage  or  injury  what- 
ever was  sustained  and  the  only  difficulty  experienced  was  in 
Wie  towing  of  boats  of  the  type  and  size  making  their  appearance 
on  the  canal  after  the  legulations  were  suspended. 

I  believe  the  experience  of  1920  justifies  the  permanent  sus- 
pension of  the  regulations  in  question.  It  is  my  opinion  no 
restrictions  should  be  placed  on  shippers  or  carriers  relative  to  the 
type  of  barge  they  may  operate  on  the  canals  and  I  am  convinced 
the  opening  of  the  door  to  the  deck  scow  type  as  well  as  the  box 
type  barge  will  gain  for  the  waterway  much  tonnage  that  hereto- 
fore has  been  declined.  I  recommend  the  repeal  of  the  regula- 
tions imposing  restrietions  against  boats  of  any  type. 

Common  Carrier  Service 

The  transportation  organization  of  1919  was  supplemented 
during  the  1920  season  of  navigation  by  the  advent  of  four  addi- 
tional carriers ;  an  extensive  expansion  of  another  and  the  broaden- 
ing of  the  scope  of  the  service  of  a  sixth. 

The  most  important  event  in  the  development  of  the  common 
carrier  service  was  the  entrance  of  the  Transmarine  Corpora- 
tion into  the  field.  While  late  in  inaugurating  its  service  and 
although  only  a  negligible  factor  in  the  1920  operations  the  con- 
summation of  the  plans  this  company  has  in  mind  and  the  com- 
pletion of  its  construction  program  will  place  it  in  the  front  ranks 
of  canal  carriers  and  it  should  be  a  formidable  factor  in  the  busi- 
ness of  the  future.  The  Transmarine  Corporation  is  a  sub- 
sidiary of  the  Submarine  Boat  Corporation,  the  latter  company 

Digitized  by  VjUU^lt: 


Kepoet  of  Superintendent  of  Piblic  Works  17 

operating  a  shipbuilding  plant  on  Xewark  Bay.  In  connection 
with  its  shipbuilding  activities  there  has  been  developed  by  this 
company  on  Newark  Bay,  which  is  an  integral  part  of  New  York 
harbor  reached  through  the  Kill  von  KuU  from  New  York  Bay, 
what  is  known  as  Port  Newark  Terminal.  Here  there  is  a  modern 
layout  of  docks  and  warehouses,  where  direct  shipside  delivery 
from  canal  barge  to  ocean  vessel  or  vice  versa  is  accomplished. 
The  Transmarine  Corporation  is  primarily  an  ocean  vessel  operat- 
ing organization  and  the  canal  activity  of  this  corporation  is  sup- 
plemental to  its  ocean  service.  Eight  400-ton  steel  barges,  100 
feet  in  length  and  22  foot  beam,  have  been  placed  in  service  and 
36  additional  are  to  be  built.  It  is  understood  the  fleet  of  44 
barges  with  the  necessary  complement  of  power  units  will  be  in 
service  during  the  1921  season  of  navigation.  The  company  owns 
and  operates  a  private  terminal  in  Buffalo  and  proposes  initially 
to  render  a  general  and  bulk  cargo  service  between  Buffalo  and 
New  York  City;  Jersey  City,  Newark,  and  Port  Newark,  N.  J. 
The  permanency  of  the  operations  of  this  company  as  well  as  the 
efficiency  of  its  service  is  guaranteed  by  the  substantial  nature  of 
its  principals.  The  entrance  of  the  corporation  into  the  canal 
transportation  business  is  the  first  evidence  of  big  business  recog- 
nizing the  opportunities  for  profitable  operation  offered  by  the 
waterway  and  is  welcomed  by  shipping  interests. 

The  Inland  Marine  Corporation  of  New  York,  operating  here- 
tofore as  the  Shippers'  Navigation  Company,  Inc.,  is  at  present 
the  largest  single  factor  in  the  canal  transportation  business. 
During  the  last  year,  this  corporation  underwent  reorganization 
and  added  considerable  equipment  to  its  fleet.  It  owns  and 
operates  at  the  present  time  8  steamers  and  53  consorts  of  the 
so-called  "  240-ton  "  type.  The  service  rendered  by  this  com- 
pany is  largely  conflned  to  the  through  New  York-Buffalo  trade, 
although  it  participated  to  some  extent  in  the  intermediate  port 
business  last  year.  This  carrier  had  a  very  prosperous  and  suc- 
cessful season  and  its  management  is  exceedingly  optimistic  as  to 
the  future.  While  a  relatively  small  line,  it  has  had  four  years' 
operating  experience,  has  passed  through  the  experimental  stage 
and  now  conducts  its  oi)erations  on  a  sound,  efficient  and  profitable 
basis.     One  steamer  of  the  line  established  a  splendid  record 
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during  the  summer,  traversing  the  route  between  Buffalo  and 
l^ew  York  towing  five  loaded  consorts  for  an  aggregate  of  6,254 
miles  and  a  tonnage  of  16,675  net  tons.  Several  other  steamers 
of  the  company  established  a  mileage  record  for  the  season  of 
more  than  5,000  miles  each  and  it  is  believed  such  performance 
is  nearly  double  in  efficiency  that  of  any  other  canal  carrier.  The 
company  carried  over  90,000  tons  during  the  season. 

The  New  York  &  Western  Canal  Line,  Inc.,  of  New  York,  a 
company  of  many  years'  standing,  although  of  late  years  inactive 
in  the  canal  business,  resumed  activities  and  operated  a  con- 
siderable number  of  barges  under  charter.  This  line  engaged  in 
the  bulk  and  general  cargo  traffic  and  although  relying  entirely 
on  the  State  towing  service  for  the  movement  of  its  boats  suc- 
ceeded in  inaugurating  a  merchandise  service  that  met  with 
general  satisfaction. 

The  Murray  Lighterage  and  Transportation  Company,  Inc.^ 
of  New  York,  and  M.  and  J.  Tracy,  Inc.,  of  New  York^ 
are  large  operators  of  barge  equipment  in  New  York  haxbor 
and  adjacent  waters.  Both  companies  placed  barges  in  the  canal 
trade  during  the  1920  season  of  navigation,  operating  in  a  small 
and  somewhat  experimental  way.  It  is  believed  their  efforts  were 
rewarded  with  success  and  it  is  expected  both  interests  will  con- 
tinue permanently  in  the  field. 

The  Marine  Express  Company  of  New  York  was  a  new  venture 
and  while  many  obstacles  and  difficulties  were  encountered  by 
its  management  arising  largely  from  inexperience  in  canal  opera- 
tion, reasonable  success  was  achieved  and  the  experience  gained 
during  the  W20  season  should  enable  the  company  to  conduct  its 
operation  in  the  future  in  an  efficient  and  profitable  manner. 

The  Lake  Champlain  Transportation  Company  of  Whitehall, 
N.  Y.,  continued  in  business,  confining  its  operations  to  the 
Champlain  Division  of  the  Eastern.  An  excellent  tozmage  was 
developed  on  the  Champlain  branch  during  the  season  and  the 
company  participated  in  the  traffic  to  a  great  extent  This  line 
owns  or  operates  under  charter  a  considerable  proportion  of  the 
barges  trading  on  the  Champlain  Division. 

The  New  York  Canal  Section,  Inland  and  Coastwise  Water- 
ways Service,  War  Department,  as  the  government  fleet  operating 
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on  the  canals  is  officially  desigAated,  also  maintained  a  service. 
The  operations  of  this  carrier  are  treated  with  in  detail  in  another 
section  of  this  report. 

In  addition  to  the  organized  lines  there  were  a  large  number 
of  barges,  approximately  200,  individually  owned  and  operated, 
that  were  engaged  in  carrying  freight.  These  boats  were  either 
under  charter  to  operating  companies  or  industrial  concerns,  or 
traded  independently,  acquiring  cargo  through  freight  brokers 
or  forwarders. 

To  sum  up,  every  interest  with  the  exception  of  the  govern- 
ment line,  experienced  a  profitable  season.  Barge  owners  found 
no  trouble  in  acquiring  cargo  and  keeping  busy;  in  fact,  at 
intervals  the  cargo  offerings  at  some  ports  were  greatly  in  excess 
of  available  barge  capacity. 

Pbivate  Operations 

The  season  of  navigation  of  1920  marked  the  first  entrance 
of  a  considerable  number  of  industrial  concerns  into  the  field 
of  canal  transportation.  Also  the  department  has  furnished 
advice  and  counsel  to  other  industries  who  contemplate  purchas- 
ing or  building  barges  and  power-boats  for  canal  service.  While 
the  operations  of  some  of  the  newcomers  were  conducted  on  a 
fimall  scale,  their  experience  is  understood  to  have  been  satis- 
factory and  a  continuance  of  their  operations  in  succeeding  years 
on  a  broader  plan  may  be  expected.  Those  corporations  who  had 
heretofore  operated  barges  in  a  private  service  continued  their 
activities  and  with  increased  satisfaction,  efficiency  and  profit. 
The  development  of  this  character  of  service  is  perhaps  the  most 
encouraging  of  the  season's  results.  I  have  long  held  the  opinion 
that  if  private  capital  did  not  soon  inaugurate  a  common  carrier 
transportation  service  on  the  waterways,  of  a  nature  suiting  the 
requirements  of  the  trnffic  created  by  the  large  industrial  enter- 
prises of  the  State,  such  industrial  establishments  would  them- 
selves provide  facilities  whereby  the  advantages  and  economies 
of  canal  shipping  would  be  available  to  them.  The  very  appreci- 
able increase  in  the  number  of  industrial  concerns  operating 
barges  on  the  waterway  throughout  the  1920  season  bears  out 
my  conviction,  and  I  believe  a  splendid  beginning  in  the  building 
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up  of  a  private  industry  eanril  transportation  organization  that 
ultimately  will  contribute  in  no  small  measure  to  the  success  of 
the  canals  has  been  made. 

The  corporations  continuing  operations  in  1920  were  the 
General  Electric  Company ;  the  Standard  Oil  Company ;  the  Ore 
Carrying  Corporation;  the  Glens  Falls  Portland  Cement  Com- 
pany and  one  or  two  lesser  concc:n.-\ 

The  General  Electric  Company  of  Schenectady  retained  m 
service  its  fle^t  of  three  pac'ket  barges,  operated  in  1918  and  1919^ 
and  added  a  large  high  powered  tug-boat  to  its  canal  equipment. 
The  canal  operations  of  this  corporation  may  now  be  said  to  have 
safely  passed  through  the  experimental  stage  and  are  on  an  efficient 
and  profitable  basis.  As  expressed  by  the  official  of  the  company 
having  supervision  over  its  waterway  operations,  the  maintenance 
of  a  fleet  of  canal  barges  and  the  rounding  out  of  a  smoothly  work- 
ing canal  organization  ha.^  made  of  the  undertaking  "  a  service 
highly  to  be  desired  as  a  factory  facility,  and  a  profitable  one." 
Improvements  made  by  the  State  in  the  terminal  facilities  at 
Schenectady  and  New  York  contributed  greatly  to  the  success 
of  this  corporation's  canal  service  and  now  that  the  company  has 
had  conclusive  proof  of  the  feasibility  and  practicability  of  canal 
transportation,  it  may  be  assumed  it  will  feel  justified  in 
increasing  its  investment  in  canal  equipment  and  will  appreci- 
ably expand  its  waterway  operations. 

The  Standard  Oil  Company  of  jSTew  York  was  the  most  active 
private  operator  of  the  1920  season  and  its  fleet  of  nine  tank 
barges,  each  with  a  capacity  of  nearly  200,000  gallons,  was  in 
constant  service.  From  a  distributing  base  maintained  by  the 
corporation  on  the  Hudson  river  at  Albany,  cargo  was  carried 
through  the  Champlain  Division  to  Fort  Edward,  Whitehall  and 
ports  on  Lake  Champlain.  Many  trips  were  made  to  Burlington^ 
Vt.,  and  Rouses  Point,  N".  Y.  On  the  west  deliveries  were  made  at 
Schenectady,  Amsterdam,  Little  Falls,  TJtica,  Rome,  SyTacuse, 
Fulton,  Seneca  Falls,  Geneva  and  Rochester.  The  company  has 
acquired  realty  holdings  adjacent  to  the  canal  channel  at  all  the 
ports  named,  erecting  large  storage  tanks  on  the  shore,  running  pipe 
lines  from  the  shore  tanks  to  the  water's  edge.  The  tank  bar^^^es 
come  alongside  and  the  oils  are  pumped  direct  from  the  barge 
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to  shore  tanks.  At  Bochester  the  company  this  year  expended  over 
$100,000  in  providing  docking  facilities  for  its  barges  and  its 
investment  in  property  and  terminal  facilities  elsewhere  along 
the  waterway,  as  well  as  in  its  canal  floating  equipment,  runs  into 
the  millions  of  dollars.  During  the  season  the  barges  operated 
by  the  company  traversed  the  system  for  a  total  boat  mileage  of 
219,316  miles  carrying  94,862  tons  of  petroleum  products.  Last 
year  the  company  carried  46,151  tons.  Officials  of  the  corpora- 
tion advise  that  plans  have  been  prepared,  in  fact  construction  is 
in  progress,  for  five  self-propelled  tankers  of  700-ton  capacity 
that  will  be  available  for  service  during  the  1921  season.  With 
the  fleet  augumented  by  this  equipment  the  tonnage  that  may  be 
carried  next  season  should  exceed  the  aggregad:e  of  the  1920  season 
by  a  greater  percentage  than  the  1920  exceeded  the  1919  season. 
I  accept  the  canal  interest  and  operations  of  this  huge  corporation 
as  final  proof  of  the  efficiency  of  the  new  canal  system.  Sagacious 
in  the  extreme  the  corporation  early  made  preparation  for  an 
extensive  utilization  of  the  Barge  Canal  System,  even  before  the 
new  waterway  assumed  completed  proportions,  and  the  annually 
increasing  volume  of  tonnage  carried  through  the  canals  by  its 
tank  barges  gives  conclusive  answer  to  those  who  question  the 
economy  of  canal  shipping. 

The  Ore  Carrying  Corporation  of  New  York,  which  for  a  num- 
ber of  years  has  engaged  in  the  transportation  of  iron  ore  from 
Port  Henry  on  Lake  Champlain,  to  Elizabethport,  N.  J.,  where 
the  cargo  is  transshipped  for  rail  movement  to  Bethlehem,  Pa., 
had  a  most  successful  season.  Operating  60  barges,  of  which 
27  were  owned  by  the  corporation  and  the  balance  chartered  from 
individual  operators,  the  company  carried  132,128  tons  of  iron 
ore  during  the  season.  In  the  1919  season  the  company  handled 
41,779  tons  and  the  marked  increase  in  tonnage  for  1920  gives 
promise  of  an  unusually  heavy  movement  in  succeeding  yeao^. 
Except  in  same  minor  respects,  the  season's  experience  of  this 
corporation  was  highly  successful. 

The  Olens  Falls  Portland  Cement  Company  of  Glens  Falls 
continued  its  service  with  six  barges.  Whereas  in  previous  years 
it  has  engaged  exclusively  in  the  transportation  of  cement  from 
Glens  Falls  to  New  York,  during  the  1920  season  its  product  was 
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handled  by  water  to  other  canal  ports  and  it  is  understood, 
labor  troubleB  had  not  interfered  with  production,  the  ca 
tonnage  of  the  company  would  have  shown  an  appreciable  increi 
As  it  was  5,968  tons  were  carried  in  19^  against  3,997  in  19 
Information  has  been  received  by  the  department  that  this  c< 
pany  plans  to  build  six  additional  boats. 

The  Sugar  Products  Corporation  re-engaged  in  the  transpo] 
tion  of  syrup  from  New  York  to  Bellevill^  Ontario,  through 
Oswego  Division  and  across  Lake  Ontario.     This  concern  oi 
and  operates  a  tank  barge  which  made  three  trips  during 
year. 

The  Griffin  Lumber  Company  of  Hudson  Falls,  Fin 
Pruyn  Company  of  Glens  Falls  and  the  Kenyon  Lumber  Ck 
pany  of  Hudson  Falls,  operated  a  number  of  barges  in  a  pri^ 
service  throughout  the  season. 

Foremost  among  the  newcomers  in  the  industrial  transpoi 
tion  service  was  the  Pennsylvania  Cement  Company  of  N 
York.  This  corporation  operates  a  plant  at  Portland  Point 
Cayuga  Lake  and  is  admirably  situated  to  distribute  its  prod 
by  water  in  the  territory  between  Lake  Erie  and  Hudson  Ri'v 
It  acquired  of  itself  or  through  subsidiary  operating  compao 
nine  barges  that  were  employed  in  transporting  cement  fr 
Portland  Point  to  various  ports.  Deliveries  were  made  at  Buff  J 
Rochester,  Lyons,  Oswego,  Amsterdam,  Schenectady,  New  Y( 
and  many  other  ports.  The  waterway  operations  of  this  corpo 
were  developed  at  a  time  when  the  cement  situation  through^ 
the  State  was  most  acute.  Car  shortages  and  the  interruption 
fuel  supply  seriously  curtailed  the  production  of  various  otl 
cement  companies  and  the  greatest  difficulty  was  experienced 
contractors  in  obtaining  cement  deliveries.  For  the  greater  p 
of  the  summer  the  Pennsylvania  Cement  Company  because  of 
ability  to  make  canal  deliveries  was  the  only  concern  filli 
cement  contracts  throughout  the  State.  The  company  encoi 
tered  many  difficulties  in  its  initial  endeavors  but  on  the  wh 
was  well  satisfied  with  its  experience  and  has  extensive  plans  j 
future  operations.  It  shipped  16,020  tons  from  its  Portia 
Point  plant  during  the  1920  season. 
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The  canal  operatiojis  of  the  Solvay  Process  Company  of 
Syracuse,  on  behalf  of  itself  and  allied  interests  as  well  as  its 
cu&tomerSy  give  evidence  of  developing  into  permanent  activity 
of  no  inconsiderable  magnitude.  Although  this  corporation  did 
not  acquire  any  barges  by  purchase  or  construction,  it  operated 
15  barges  under  charter  arrangement  and  shipped  27,031  tons. 
Advices  received  from  the  corporation  indicate  a  very  successful 
season  was  experienced.  The  traffic  manager  of  the  company 
states,  "  if  it  were  not  for  the  canal,  it  would  have  been  impossible 
for  our  company  to  ship  the  tonnage  which  we  did."  Such 
expression  is  indicative  of  the  feeling  of  all  those  who  have  had 
opportunity  or  occasion  to  utilize  the  canal  route  and  I  am  of  the 
firm  conviction  the  ability  of  the  improved  canal  system  to  serve 
shippers  in  time  of  transportation  stress  will  be  a  most  potent 
factor  in  the  rehabilitation  of  commerce  on  the  waterways.  Its 
utility  in  an  emergency  can  not  but  convince  shipping  interests  of 
its  value  as  a  permanent  transportation  medium  and  it  may  well  be 
expected  those  whose  initial  utilization  of  canal  facilities  has 
been  in  a  sense  compulsory  will  hereafter  voluntarily  seek  the 
route  because  of  its  economy  and  natural  advantages. 

Among  others  who  made  extensive  use  of  the  canal  throughout 
the  1920  season  of  navigation  was  the  Beaver  Board  Companies 
of  Buffalo.  This  corporation  operated  several  barges  under 
charter  carrying  paper  stock  from  New  York  to  its  plant  at 
Tonawanda  and  its  finished  product  on  the  return  trip. 

The  American  Radiator  Corporation  purchased  a  fleet  consist- 
ing of  a  steamer  and  five  consorts  of  the  old  Erie  canal  type  and 
operated  this  equipment  in  a  private  service  out  of  Buffalo. 

The  Washburn  Crosby  Company  purchased  a  barge  that  was 
utilized  in  transporting  flour  from  Buffalo  to  ports  such  as 
Syracuse,  Utica  and  Schenectady. 

Intense  interest  in  private  operation  is  manifest  among  the 
larger  shippers  generally.  The  department  has  prepared  esti- 
mates of  operating  costs  and  given  advice  as  to  types  of  barges 
best  suitable  for  various  classes  of  traffic  to  many  concerns. 
Investigations  are  being  carried  on  by  such  interests  and  it  is 
certain  that  prolonged  delay  in  the  development  of  a  compre- 
hensive common  oarrier  canal  service  will  influenoe  tho?p  ?orpri- 
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rations  to  inaugurate  a  private  service.  The  common  carrier  serv- 
ice is  preferable  in  most  cases.  Few  concerns  desire  to  burden 
themselves  with  the  details  of  a  canal  operation.  To  the  majority 
it  is  an  uncharted  sea  and  demands  the  creation  of  a  special 
transportation  organization.  The  first  cost  is  heavy  and  the  investr 
ment  is  slow  of  amortization.  I  believe,  nevetheless,  that  if  the 
efforts  of  the  State  to  create  a  dependable  scheme  of  caaal  trans- 
portation through  the  investment  of  private  capital  in  canal  trans- 
portation companies  is  not  productive  of  satisfying  results  within 
the  near  future,  the  inadequacy  of  the  existing  transportation 
organization  may  be  relieved  by  the  creation  of  private  industrial 
lines. 

GOVEENMENT  CANAL  OPERATIONS 

Efforts  to  Compel  Discontinuance 

At  the  time  of  submission  of  my  annual  report  for  the  year 
1919  to  your  Honorable  Body  thertj  was  pending  in  Congress  a 
measure  known  as  the  "  Esch-Cummins "  or  "  Railroad  "  bill. 
Among  other  things  one  puj-pose  of  this  measure  was  to  repeal 
the  Federal  Control  Act  and  to  restore  the  railroad  systems  of 
the  country  to  their  private  owners.  Inasmuch  as  the  Federal 
Government  has  entered  the  transportation  business  on  the  New 
York  canals  by  virtue  of  authority  granted  by  the  Federal  Con- 
trol Act  and  as  it  was  the  distinct  understanding  of  thg  State  that 
the  tenure  of  utilization  of  the  State  waterways  by  the  Federal 
Government  would  cease  coincident  with  the  termination  of  Gov- 
ernment operation  of  the  railroads,  this  measure  had  received 
my  most  careful  consideration.  It  had  been  said  that  some  pro- 
vision would  be  incorporated  in  the  bill  having  to  do  with  the 
policy  of  the  Government  toward  the  inland  waterways  of  the 
country  and  I  had  been  at  some  pains  to  make  clear  to  the 
Congressional  representatives  of  the  State  in  Washington  that 
nothing  should  be  embodied  in  the  Railroad  bill  permitting  the 
Government  to  continue  its  war  time  activities  on  the  New  York 
canals  subsequent  to  the  return  of  the  railroads  to  their  owners. 
The  Senators  from  New  York  and  many  Representatives  inter- 
ested themselves  in  the  matter.  Inquiry  of  the  conference  com- 
mittee of  both  Houses  having  the  Railroad  bill  in  hand  brought 
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oat  that  there  waa  no  provision  of  the  bill  in  contemplation  that 
in  any  way  affected  the  New  York  canals.  Reassured  by  such 
information  and  confident  that  Government  operation  on  the  State 
waterways  would  be  terminated  by  the  passage  of  this  measure 
no  further  action  was  taken  by  this  department.  Shortly  there- 
after, however,  I  received  a  copy  of  the  Railroad  bill  as  proposed 
by  the  Conference  Committee,  discovering  that  section  201  thereof 
provided  that  "  aU  *  *  *  barges  *  *  *  on  the  inland,  canal, 
and  coastwise  waterways  acquired  by  the  United  States  in  pursu- 
ance of  *  *  *  the  Federal  Control  Act  ♦  ♦  *  are  transferred 
to  the  Secretary  of  War,  who  shall  operate  ♦  *  *  such  tran^ 
portation  facilities  so  that  the  lines  of  inland  water  transporta- 
tion established  ♦  *  *  during  Federal  control  shall  be  con- 
tinued *  *  *."  The  purpose  of  this  section  was  clear.  It 
was  apparent  that  under  this  provision  Government  operations 
on  the  New  York  State  waterways  would  be  continued.  I  imme- 
diately communicated  with  representatives  of  the  State  in  Wash- 
ington urging  that  the  Act  be  amended  so  as  to  specifically  exclude 
the  New  York  canals  from  its  provisions.  Congressman  Esch, 
the  Chairman  of  the  House  Committee  on  Foreign  and  Interstate 
Commerce,  and  Senator  Cummins,  the  Chairman  of  the  Senate 
Interstate  Commerce  Committee,  both  advised  that  prior  tc  draft- 
ing section  201  of  the  Railroad  bill  they  had  been  informed  that 
the  Government  had  not  taken  over  any  transportation  facilities 
on  the  New  York  canals  and  were  not  engaged  in  any  operation 
thereon.  Furthermore,  they  were  both  personally  opposed  to 
such  operation  if  it  had  existed  and  was  not  desired  by  New  York 
State  interests.  The  inclusion  of  section  201  in  the  Railroad 
bill  in  the  form  in  which  it  was  submitted  to  Congress  unquestion- 
ably resulted  from  a  deliberate  misstatement  of  facts  by  the  per- 
son or  persons  with  whom  the  Conference  Committee  consulted. 
It  is  inconceivable  that  the  information  given  the  Ccngrossional 
Committee  was  founded  on  iprnorance  and  if  so  such  ignorance  of 
the  activities  of  the  Government  by  Government  officials  is  appall- 
ing. It  is  my  personal  belief  whoever  imparted  the  information 
to  the  Conference  Committee  as  to  the  inland  waterway  activities 
of  the  Government  wilfully  concealed  the  truth  as  far  as  the 
New  York  State  Canal  situation  was  concerned. 
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It  was  impossible  in  view  of  the  importance  of  the  major  ft 
tures  of  the  Railroad  bill  to  delay  its  passage  in 'Congress  pei 
ing  revision  of  the  language  of  section  201,  therefore  the  I 
as  it  was  carried  in  the  conference  report  was  passed.  Sub 
quently,  United  States  Senator  Wadsworth  introduced  a  reso 
tion,  Senate  Joint  Besolution  161,  entitled  '^  Joint  Resolution 
Exempt  the  New  York  State  Barge  Canal  from  the  Provisic 
of  Section  201  of  H.  R.  10463."    This  resolution  read  as  follow 

"  Resolved  (by  the  Senate  and  House  of  Representatives 
the  United  States  of  America  in  Congress  Assembled),  Tl 
Section  201  of  the  bill  (H.  R.  10453)  '  to  provide  for  I 
termination  of  Federal  control  of  railroads  and  systems 
transportation;  to  provide  for  the  settlement  of  disputes 
tween  carriers  and  their  employees;  to  further  amend  "^ 
act  to  regulate  commerce  "  approved  February  4,  1887J 
amended,  and  for  other  purposes,'  shall  not  be  considered 
authorizing  the  Secretary  of  War  to  operate,  or  cause  to 
operated,  for  commercial  purposes,  any  boats,  barges,  tu 
or  other  transportation  facilities  upon  the  Xew  York  Sti 
Barge  Canal/' 

Thereafter,  the  Canal  Board  at  a  meeting  held  March  17,  1^ 
adopted  the  following  resolution : 

'*  Whereas,  Under  date  of  April  10,  1918,  this  Board  di: 
adopted  a  resolution  pledging  the  co-operation  of  the  Sti 
in  the  plans  of  the  Director  General  of  Railroads  to  bri 
about  a  coordination  of  the  use  of  the  railroads  and  the  cai 
system  during  the  period  of  the  war,  to  the  end  that  t 
transportation  of  the  greatest  possible  amount  of  tonnage 
the  canals  might  result ;  and 

"  Whereas,  The  operations  of  the  Federal  Government 
the  canals  under  the  direction  of  the  Director  General 
Railroads  and  his  successor,  begun  in  the  navigation  season 
1918,  were  continued  during  the  season  of  1919;  and 

"  Whereas,  The  transportation  conditions  created  by  mi 
tary  operations  of  the  United  States  and  which  necessitat 
the  use  of  the  State  canals  by  the  Federal  Government, 
longer  exist  and  the  United  States  Railroad  Administrate 
Act,  under  which  such  canal  operations  were  carried  on,  h 
been  repealed  and  the  railroads  returned  to  their  owners ;  ai 

^*  Whereas,   Under  the   provisions  of  the  Railroad  B 
recently  enacted  by  Congi'ess,  all  barges,    tugs    and    oth 
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equipment  acquired  by  the  Federal  Government  under  the 
United  States  Railroad  Administration  Act  for  operation  on 
the  inland  waterways  have  been  transferred  to  the  Secretary 
of  War  so  that  the  operation  of  such  barges,  tugs  and  other 
equipment  on  the  inland  waterways  under  Federa]  control 
shall  be  continued ;  and 

"  Whereas,  According  to  advices  received  by  this  Board,  the 
plans  of  the  Secretary  of  War  include  the  further  use  for 
commercial  purposes  on  the  canals  of  the  State  of  the  barges 
and  other  equipment  heretofore  acquired  for  such  purposes, 
and  that  such  operations  will  be  conducted  by  the  United 
States  Engineers;  and 

"  Whereas,  It  is  the  opinion  of  this  Board  that  no  emergency 
or  other  conditions  exist  requiring  the  Government  to  con- 
tinue its  operations  on  the  canals  of  this  State;  that  the 
said  operations  have  in  no  sense  tended  to  develop  canal 
commerce,  that  during  the  season  of  1919,  the  Federal  barges 
carried  freight  on  the  canals  when  barges  owned  by  citizens 
of  this  State  were  available  for  such  use;  that  such  operations 
resulted  in  unfair  competition  and  in  discrimination  against 
privately  owned  barges ;  and  that  the  presence  of  the  Federal 
Government  in  the  Canal  transjwrtation  field  is  a  deterrent  to 
the  investment  of  private  capital  for  the  formation  of  freight 
carrying  companies  on  which  the  ultimate  success  of  the 
canals  must  depend.     Now,  therefore,  be  it 

**  Resolved,  That  this  Board  disapproves  and  opjKwes  the 
continuation  by  the  Federal  Government  of  the  operation  of 
barges,  tugs  and  other  equipment  on  the  canals  of  this  State 
for  general  commercial  purposes ;  and  be  it 

"  Further  resolved.  That  it  is  the  sense  of  this  Board  that  in 
justice  and  fairness  to  the  State  of  New  York,  all  canal  equip- 
ment heretofore  operated  and  used  by  the  United  States  Rail- 
road Administration  on  the  New  York  canals,  or  which  has 
been  constructed  or  acquired  for  such  use  should  be  trans- 
ferred to  the  ownership  of  the  State  of  New  York  for  charter 
or  sale  by  the  State  to  those  who  will  operate  and  use  such 
equipment  in  the  carrying  of  canal  freight,  such  transfer  to  be 
in  the  nature  of  a  partial  return  for  the  furnishing  by  the 
State,  at  its  sole  cost  and  expense,  of  a  system  of  waterways 
connecting  the  Great  Lakes  with  seaboard,  at  the  disposal  of 
the  Nation  and  particularly  in  part  compensation  for  con- 
ditions which  have  arisen  in  consequence  of  the  Government's 
canal  operations  during  the  seasons  of  1918-1919 ;  and  be  it 

"  Further  resolved,  That  copies  of  this  resolution  be  for- 
warded to  the  Governor  and  to  the  Legislature,  with  the 
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request  that  appropriate  action  be  taken  to  make  known  to 
Secretary  of  War  and  all  officials  of  the  Government  hav: 
to  do  with  such  matter,  the  opposition  of  the  State  of  N 
York  to  the  further  commercial  use  by  the  Gtovemment  of 
State  canals,  and  requesting  that  all  said  barges,  tugs  i 
other  equipment  be  transferred  to  this  State,  to  the  end  t 
the  State  may  take  such  action  as  may  be  necessary  to  sec 
their  operation  and  use  on  the  canals  under  private  coni 
and  management/' 

Immediately  following  this  action  of  the  Canal  Board,  a  c 
current  resolution  was  passed  by  the  Legislature,  readii^: 

"  Whereas,  There  has  been  duly  presented  tc  the  Legii 
ture  copy  of  resolution  adopted  by  the  Canal  Board  of  t 
State  at  its  meeting  of  March  lY,  1920,  calling  the  attent 
of  this  Body  to  the  proposed  continuation  by  the  Fedc 
Government  of  freight  carrying  operations  on  the  St 
Canals,  pointing  out  the  harmful  effect  of  the  same  on 
canal  commerce,  and  urging  that  such  action  be  taken 
would  lead  to  the  withdrawal  of  such  operations  and 
transfer  of  the  Federal  boating  equipment  to  the  State,  si 
resolution  reading  in  full  as  follows: 

(Language  same  as  Canal  Board  resolution.) 

"Resolved  (if  the  Senate  concur),  That  it  is  the  sense 
the  Legislature  of  the  State  of  New  York  that  the  commer< 
use  of  New  York  State  Canals  by  the  Federal  Govemm 
shall  cease  and  be  discontinued,  to  the  end  that  the  s 
canals  shall  be  restored  to  the  status  which  they  posses 
previous  to  the  year  1918  so  far  as  the  control  of  the  mc 
ment  of  freight  thereon  is  concerned;  and  be  it 

"  Further  resolved,  That  the  Legislature  of  the  State 
New  York  recommends  and  requests  that  all  canal  equipm 
heretofore  operated  and  used  by  the  United  States  Railr 
Administration  on  the  New  York  canals,  or  which  has  b 
constructed  or  acquired  for  such  use,  should  be  transferrec 
the  ownership  of  the  State  of  New  York  for  charter  or  s 
by  the  State  to  those  who  operate  and  use  such  equipment 
the  carrying  of  canal  freight;  and  be  it 

"  Further  resolved,  That  a  copy  of  this  resolution  be  : 
warded  to  the  President  of  the  United  States,  to  the  Secret 
of  War  and  to  the  representatives  of  this  State  in  the  C 
gress  of  the  United  States.^' 
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The  Senate  Committee  on  Interstate  Commerce  called  a  hear- 
ing on  Senator  Wadsworth's  resolution  and  on  April  9,  1920^  in 
company  with  representatives  from  practically  every  commercial 
organization  in  the  State,  I  appeared  before  the  Senate  Interstate 
Commerce  Committee  in  Washington,  urging  that  favorable  con- 
sideration be  given  'the  resolution  and  arguing  that  Government 
operation  on  the  New  York  canals  had  been  a  lamentable  failure, 
was  inimical  to  the  successful  development  of  commerce  on  the 
S*tate  waterways  and  prejudicial  to  the  best  interests  of  the  people 
of  the  State  of  New  York,  The  minutes  of  this  hearing  are  incor- 
porated in  this  report  as  Appendix  "A.^'  The  resolution  was 
favorably  considered  by  the  Senate  Committee  and  passed  by  the 
United  States  Senate. 

The  Committee  on  Interstate  and  Foreign  Commerce  of  the 
House  called  a  hearing  on  the  resolution  May  20  and  22,  1920. 
Again  the  commercial  interests  of  the  State  appeared  in  force 
in  Washington,  protesting  against  a  continuance  of  government 
operation  of  a  fleet  of  barges  on  the  Jf  ew  York  canals  in  a  com- 
mercial service  competitive  with  the  citizens  of  the  State  of 
New  York.  At  the  hearing  before  the  House  Committee  the 
Secretary  of  War  vigorously  opposed  the  resolution.  Bepresenta- 
tives  of  the  Secretary  of  War  painted  a  wonderful  picture  of  the 
splendid  results  that  would  accrue  to  the  people  of  New  York 
State  by  the  continued  operation  of  government  barges  on  the 
New  York  canals  under  the  direction  of  the  War  Department. 
Moreover,  representatives  from  the  South  interested  in  the 
development  by  Federal  agency  of  the  Mississippi  and  Warrior 
rivers,  appeared  before  the  committee  insisting  that  if  the  United 
State  government  terminated  its  transportation  activities  on  the 
New  York  canals  the  equipment  it  had  constructed  or  had  in 
process  of  construction  for  service  on  the  New  York  waterways 
should  be  utilized  on  the  Mississippi  and  Warrior  rivers  and 
should  not  be  jiisposed  of  by  the  government  to  private  interests 
for  operation  on  the  New  York  canals.  The  minutes  of  the 
hearing  before  the  House  Committee  are  incorporated  in  this 
report  as  Appendix  "  B."  Congress  adjourned  before  action  was 
taken  by  the  House  of  Kepresentatives  on  Senate  Joint  Resolution 
161  and  the  Federal,  under  government  direction  of  the  Secretary 
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of  War,  through  the  Inland  and  Coastwise  Waterways  Service, 
administered  by  the  chief  of  the  Army  Transport  Service,  has 
operated  a  fleet  of  95  barges  on  the  waterways  of  the  State  during 
the  navigation  season  of  1920.  The  equipment  operated  by  the 
Federal  Grovemment  is  supposed  to  be  the  last  word  in  inland 
waterway  barge  design.  The  power  units  employed  cost  nearly 
$100,000  each.  Twenty  steel  steamers,  twin  screwed,  having  400 
I.  H.  P.  each  and  cargo  capacity  of  850  tons  were  in  service. 
Fifty-one  steeJ  bargps,  150  feet  long,  20  feet  wide,  12  feet  deep, 
with  a  cargo  capacity  of  630  ton«  each;  twenty-one  concrete 
barges,  150  feet  long,  21  feet  wide,  12  feet  deep,  with  a  cargo  ca- 
pacity of  6*0  tons  each,  and  three  wooden  barges  of  the  same  gen- 
eral dimensions  were  operated.  The  total  cost  of  the  fleet  was 
approximately  $4,500,000. 

FxDEJEUX  Movement  of  Fbeioht 
The  Heport  of  the  J>ireeior  of  lailaiid  Waterways  of  the  United 
States  Railroad  Administration  for  the  year  1918  excuses  the 
failure  of  govemment  operationB  on  the  gro«ukL  tliat  the  equip- 
ment to  be  had  was  obsolete  and  inadequate  and  the  time  permitted 
for  the  mobilization  of  a  flieet  afid  p^fection  of  an  operatiio^ 
organization  was  too  short  to  permit  of  ^^ient  results. 

The  report  of  the  Government  for  the  fiscal  year  1819  ahowi 
a  loss  of  $506,807.38.  The  failure  of  operation  is  admitted  but 
excused  on  the  ground  that  the  modern  power  units  contracted 
for  had  not  been  delivered  and  such  tow  boats  as  were  available 
for  the  movement  of  the  new  steel  and  concrete  barges  that  had 
been  delivered  were  inadequate. 

The  report  of  the  Chief  of  Inland  and  Coastwise  Waterway 
Service  for  the  fiscal  year  1920,  comprising  only  45  days  of  the 
navigation  season  of  1920,  shows  a  loss  of  $62,670.14.  The  deficit 
for  the  entire  season  of  navigation  will  unquestionably  eiceed 
$500,000.  Throughout  1920  the  government  had  in  service  its 
full  complement  of  floating  equipment,  the  most  modern  and  most 
costly  of  any  on  the  State  waterways.  The  season's  cargo  capacity 
of  the  fleet  if  operated  with  reasonable  efficiency  would  have  been 
approximately  600,000  tons.  The  alleged  causes  for  the  failure 
of  operations  of  1918  and  1919  did  not  exist  in  1920  yet  thd 
results  were  relatively  far  more  disastrous.     The  government 
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barges  cai'ried  197,017  tons  during  the  season  of  1920.  In  my  1919 
report  I  showed  that  while  canal  commerce  increased  7  per  cent, 
in  1918  that  proportion  carried  by  the  government  line  decreased 
2  per  cent.  During  1920  the  government  barges  carried  slightly 
less  than  14  per  cent,  of  the  season's  total  tonnage,  their  propor- 
tion decreasing  another  2  per  cent.,  despite  the  fact  the  very  best 
equipment  to  be  had  was  operated  by  the  government  and  traffic 
was  available  in  large  volume,  increasing  about  15  per  cent,  in 
total.  A  comparison  of  the  barge  activity  of  the  government  fleet 
with  barges  operated  by  others  shows  that  the  type  of  equipment 
characterized  by  the  government  in  1918  as  "  obsolete  and  inade- 
quate ''  worked  with  much  greater  efficiency.  The  War  Depart- 
ment fleet  engaged  almost  exclusively  in  the  through  Buffalo-New 
York  traffic,  the  long  haul  trade,  yet  the  average  miles  per  day 
made  by  government  barges  was  but  24.4  miles  as  against  the 
25.7  miles  per  day  made  by  independent  boats.  The  average 
time  per  trip  by  government  boats  was  14.1  days,  as  against  7.9 
made  by  the  independent  boats.  One  independent  carrier  having 
in  service  power  units  and  cargo  barges  of  the  old  canal  type  with 
a  season  capacity  of  about  120,000  tons  carried  during  the  year 
over  90,000  tons  or  75  per  cent,  of  its  capacity.  Government 
barges  carried  less  than  30  per  cent,  of  their  capacity.  Shippers 
have  reported  to  the  Department  that  government  barges  were  as 
long  as  75  days  in  transit  from  New  York  to  Buffalo.  Govern- 
ment barges  with  cargo  valued  at  hundreds  of  thousands  of  dollars 
on  which  the  shipper  was  paying  interest  charges  laid  at  the 
Barge  Canal  terminal  in  the  city  of  Albany  for  several  weeks. 
A  time  was  reached  when  shippers  of  flaxseed  from  New  York  dis- 
satisfied with  the  abominable  service  of  the  War  Department 
line  diverted  their  tonnage  to  the  independent  operators.  Im- 
mediately the  government  decreased  its  rate  on  this  commodity. 
The  former  rate  was  fair  and  reasonable.  It  is  questionable 
whether  the  decreased  rate  was  remunerative.  The  loss  in  earn- 
ings to  one  carrier  resulting  from  the  destructive  competitive 
methods  of  the  government  would  have  been  sufficient  to  pay  a 
substantial  dividend  on  the  entire  capital  stock  of  the  company. 

Not  the  least  of  the  evils  of  government  operations  were  in  their 
effect   on  the  commercial   interests  of  the  canal.     The  utter 
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incompetency  and  rank  carelessness  of  governmeuc  employees 
manning  the  barges  placed  the  canal  structures  in  constant 
jeopardy.  The  movement  of  a  government  fleet  was  a  serious 
menace  to  locks,  dams  and  bridges.  Navigating  the  waterway 
with  complete  disregard  of  rules  and  regulations  the  govern- 
ment boats  wrought  havoc  with  the  channel  buoy  lights;  badly 
damaged  locks  time  and  again ;  were  in  collision  frequently  with 
other  craft;  were  sunk  here  and  there  in  the  canal  channel,  and 
in  one  instance  almost  completely  demolished  a  bridge.  Reports 
continually  reached  the  Department  that  officers  and  crews  on 
government  boats  were  intoxicated  while  on  duty  and  incapable 
of  safely  performing  their  duties.  A  rehearsal  of  the  accidents 
and  damage  caused  by  the  incompetent  and  careless  handling  of 
government  barges  would  entail  more  space  than  may  be  per- 
mitted in  this  report.  Suffice  it  to  say  that  had  the  conditions  cited 
resulted  from  the  operation  of  barges  by  a  private  company  the 
privileges  of  the  waterway  would  have  been  denied  that  company. 
As  it  was,  the  impression  prevailed  that  since  the  War  Depart- 
ment's Canal  service  was  conducted  through  Act  of  Congress,  the 
operation  of  the  boats  was  outside  the  jurisdiction  of  the  Superin- 
tendent of  Public  Works. 

Government  operation  on  the  New  York  canals  in  li918  and 
1919,  under  the  Railroad  Administration,  was  most  deficient. 
Government  operation  under  the  War  Department  in  1920  was 
so  replete  with  mismanagement,  inefficiency  and  incompetency  as 
to  defy  imagination.  The  fiasco  of  government  operations  in 
1918,  1919  and  1920  demand  that  there  be  brought  about  an 
immediate  termination  of  Federal  operations  on  the  New  York 
State  waterways.  The  people  of  New  York  have  been  compelled 
to  assume  a  large  share,  nearly  30  per  cent.,  of  the  million  or  more 
dollars  lost  by  the  Railroad  Administration  and  the  War  Depart- 
ment in  their  ridiculous  attempt  to  conduct  a  business  enterprise. 
The  commercial  interests  of  the  State  demand  that  the  govern- 
ment withdraw  from  business  on  the  New  York  canals  and  cease 
competing  with  citizens  of  the  State  in  a  field  where  the  govern- 
ment has  no  moral  right  to  continue.  To  that  end,  I  urge  upon 
my  successor  and  your  Honorable  Body  the  imperative  necessity 
of  early  and  forceful  action  that  there  may  be  introduced  and 
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passed  in  Congress  l^islation  amendatory  to  the  Railroad  bill  that 
will  compel  the  immediate  discontinuance  of  government  opera- 
tions on  the  Barge  Canal. 

As  to  what  disposition  shall  be  made  of  the  barge  equipment 
built  by  the  government  for  service  on  the  canals,  if  and  when 
government  operation  is  terminated  by  an  Act  of  Congress,  I 
hesitate  to  offer  recommendation.  In  the  judgment  of  most 
experienced  and  practical  inland  waterway  transportation  men 
these  boats  are  unsuited  to  the  Barge  Canal  and  are  faulty  in  type 
and  design.  It  has  been  proven  they  are  extremely  expensive  to 
operate  and  it  is  questionable  whether  in  the  hands  of  private 
interests  they  may  be  profitably  operated.  I  am  of  the  opinion, 
nevertheless,  that  opportunity  should  be  given  private  interests 
to  acquire  the  equipment  by  purchase,  lease  or  charter  and  that  the 
preferential  and  prior  right  of  purchase,  lease  or  charter  should  be 
given  those  who  desire  and  will  agree  to  operate  the  equipment  on 
the  inland  waters  of  New  York  State.  I  therefore  recommend  to 
your  Honorable  Body  that  there  be  incorporated  in  any  measure 
that  may  be  introduced  in  Congress  amendatory  to  the  Railroad 
bill  and  terminating  government  operation  on  the  New  York 
canals  a  provision  to  this  effect 

CANAL  TRAFFIC  BUREAU 

AcxrviTiEs  OP  Traffic  Bureau 

I  believe  no  other  public  work  in  the  country,  unless  it  be 
the  Panama  canal,  has  received  such  widespread  publicity  as 
the  Barge  canal.  Throughout  the  sixteen-year  reconstruction 
period,  the  press,  engineering  periodicals  and  the  like,  had 
devoted  much  space  to  the  waterway  as  a  physical  proposition. 
With  the  completion  of  the  construction  work  it  was  apparent 
that  publicity  of  a  different  character  must  be  employed. 
Few  shippers  there  were  but  knew  a  barge  canal  had  been  built 
and  at  a  great  cost,  and  fewer  were  -there  that  had  the  least  con- 
ception of  how  or  to  what  extent  the  completed  waterway  could 
serve  their  transportation  requirements.  It  was  for  the  pur- 
pose of  educating  shippers  to  the  advantages  of  inland  waterway 
shipping  that  the  commercial  interests  of  the  State  advocated  the 
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creation  and  aucceeded  in  creating  a  Canal  Traffic  Bi 
whose  function  it  is  to  compile  statistics  and  data  relative 
canals,  to  furnish  information  relative  to  the  transportati 
freight  by  water ;  in  fact,  to  serve  the  some  purpose  in  the 
organization  as  does  the  traffic  department  of  a  railroad 
large  industry. 

The  activities  of  the  Traffic  Bureau  are  showing  results, 
stant  solicitation  has  been  carried  on;  shippers  everywhere 
been  aided  and  encouraged  to  utilize  the  canal  route;  trans 
tion  organizations  have  been  fostered  and  assisted  in  acq 
cargo;  rates  have  been  initiated;  routes  developed;  ol 
practices  eliminated;  new  methods  inaugurated;  unfounded 
udices  overcome;  literature  descriptive  of  the  canal  fac 
prepared  and  distributed  throughout  the  country;  articles 
ing  the  value  of  the  waterway  and  how  it  may  be  u1 
furnished  the  press  and  periodicals;  the  interests  of  the  ' 
way  generally  safeguarded;  inimical  legislation  opposed; 
acquired  for  shippers;  cargo  obtained  for  boats  and  every 
made  to  rehabilitate  commerce  on  the  canals.  That  such  < 
have  been  fruitful  is  to  be  seen  in  the  increasing  commerce 
waterways  and  the  very  apparent  re-awakening  of  interest  t 
shippers  in  canal  transportation. 

I  am  of  the  belief,  however,  that  much  more  can  be  a 
plished  with  an  extended  traffic  organization.  With  the  a 
of  new  carrier  organizations  into  the  canal  transportation 
ness  and  the  development  of  canal  commerce  to  large  p] 
tions,  it  will  become  necessary  to  broaden  the  sphere  of  ac 
of  the  Traffic  Bureau  and  increase  its  personnel.  Buffalo 
New  York  are  the  two  main  primary  sources  of  canal  t 
The  territory  in  the  central  part  of  the  State  also  offers  a  i 
field  of  exploitation.  It  is  a  stupendous  task  to  reach  all  shi 
in  the  territory  tributary  to  the  waterway,  to  educate  the 
the  new  methods  of  canal  transportation  and  to  convince 
it  is  distinctly  to  their  advantage  to  utilize  the  canal  facili 

I  believe  tiiere  should  be  established  in  the  Buffalo,  C( 
and  Metropolitan  Districts,  traffic  agents  whose  duty  it  ^ 
be  to  canvass  the  shipping  interests  of  their  respective  dia 
thoroughly  and  continuously,  to  bring  to  the  personal  atte 
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of  shippers  the  facilities  available  for  the  movement  of  their 
traffic  via  canal^  the  merit  of  the  service^  and  to  be  as  constantly 
on  the  alert  for  prospective  business  as  are  the  district  repre- 
sentatives of  competing  rail  lines.  It  must  be  realized  that  the 
State  has  embarked  on  a  transportation  enterprise  of  great  magni- 
tude. It  must  also  be  realized  that  development  of  commerce  on 
the  Barge  canal  will  not  be  as  rapid  or  easy  of  accomplishment 
as  was  the  case  with  the  original  Erie  canal.  To-day  the  com- 
petition of  other  water  routes,  the  competition  of  the  motor  truck 
on  the  highway  and  the  highly  organized  railway  competition, 
must  be  met  and  successfully  oombatted  before  the  Barge  canal 
will  begin  to  transport  tonnage  approaching  its  capacity.  It  is 
imperative  therefore  that  the  canal  trafSc  organization  foe  as 
strong  and  efficient  as  its  competitors. 

The  Traffic  Bureau  under  its  present  organization  has  served 
its  purpose  efficiently  and  effectively.  However  I  consider  the 
title  of  the  Chief  of  the  Bureau,  the  Canal  Traffic  Agent,  a  mis- 
nomer. The  Canal  Traffic  Agent  is  in  fact  the  General  Freight 
Agent  or  Traffic  Manager  or  Traffic  Director  of  the  State  Water- 
way System.  The  duties  of  the  office  are  of  extreme  importance 
to  the  re?iabilitation  of  canal  commerce  and  to  the  efficient  hand- 
ling of  canal  business.  I  recommend  to  your  Honorable  Body, 
therefore,  the  wisdom  and  necessity  of  amending  the  Act  of  Legis- 
lature creating  the  office  of  Canal  Traffic  Agent  to  the  extent 
that  there  will  be  created  the  office  of  Traffic  Director  and  three 
assistants,  such  assistants  to  be  located  at  Buffalo,  Syracuse  and 
New  York  City,  performing  their  duties  under  the  direction  of  the 
Traffic  Director  and  all  under  the  general  supervision  of  the 
Superintendent  of  Public  Works.  Such  was  the  plan  originally 
conceived  and  advocated  by  the  shipping  interests  of  the  State. 
These  interests  have  urged  upon  me  recently  that  the  time  is  now 
opportune  to  create  the  nucleus  of  a  traffic  organization  which, 
keeping  pace  with  the  development  of  canal  commerce  of  future 
years,  will  ultimately  become  an  organization  of  inestimable 
worth  and  service  to  the  commerce  and  people  of  the  State. 

In  my  last  Annual  Report  to  your  Honorable  Body,  I  men- 
tioned plans  that  were  at  that  time  under  way  to  publicize  the 
waterway  and  popularize  its  utilization  through  the  medium  of 
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the  motion  picture.  A  splendid  film  of  the  system  portraying 
the  principal  features  of  the  waterway,  depicting  actual  physical 
and  operating  conditions  and  illustrating  the  excellence  of  the 
canal  as  a  transportation  medium  was  made  and  during  the  last 
year  has  been  extensively  exhibited  throughout  the  State.  Meet- 
ings of  shippers  and  business  men  have  been  held  at  the  follow- 
ing places,  whereat  the  pictures  were  exhibited  and  the  facilities 
of  the  waterway  presented  to  those  present  in  the  greatest  detaiL 

New  York  City:  Harlem  Board  of  Commerce,  Bronx  Board 
of  Trade,  Brooklyn  Chamber  of  Commerce,  New  York  Boat 
Owners  Association,  Engineers  Club  of  New  York. 

Albany:  Oeneral  public  meeting  attended  by  State  officers  under 
auspices  Albany  Chamber  of  Commerce,  Albany  Society  of  Engi- 
neers. 

Schenectady :  Joint  meeting  Rotary  Club  and  Chamber  of  Com- 
merce. 

Rome :  Chamber  of  Commerce. 

Syracuse:  Joint  meeting  Chamber  of  Commerce  and  Allied 
Clubs  of  Syracuse. 

Oswego:  Public  meeting  under  auspices  of  Chamber  of  Com- 
merce. 

Rochester:  Chamber  of  Commerce,  Rochester  Ad  Club. 

Tonawanda  and  N.  Tonawanda:  Chamber  of  Commerce  of  the 
Tonawandas. 

Buffalo:  Joint  meeting  of  Chamber  of  Commerce  and  Rotary 
Club,  meeting  of  independent  group  of  merchants  and  manu- 
factures. 

Niagara  Falls:  Chamber  of  Commerce. 

Auburn:  Chamber  of  Commerce. 

Watertown :  Chamber  of  Commerce. 

Cohoes :  Cohoes  Board  of  Trade. 

Geneva:  Chamber  of  Commerce. 

Richfield  Springs:  Convention  New  York  State  Retail  Coal 
Dealers  Association. 

Boston,  Mass.:  New  England  Industrial  Traffic  League  Con- 
vention and  Boston  Chamber  of  Commerce. 

Philadelphia:  Engineers  Club  of  PhiladeljAia. 

Many  other  cities  have  endeavored  to  arrange  for  the  exhibition 
of  the  pictures  but  have  been  unable  to  do  so  as  yet  and  there 
are  tentative  engagements  pending  with  interests  in  New  York, 
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Foughkeepsie,  Hudson,  Troy,  Utica,  Lockport  and  Jamestown. 
Shippers  in  Detroit,  Cleveland,  Toledo  and  in  many  Kew  Eng- 
land cities  have  invited  the  showing  of  the  films  but  in  only  two 
instances  has  it  been  possible  to  accept  invitation  outside  the 
State.  I  am  convinced  this  method  of  education  is  the  most 
effective  that  may  be  employed.  I  believe  the  story  of  the  New 
York  canals  the  picture  relates  and  the  '^  Ship  by  Canal  "  propa- 
ganda it  disseminates  has  been  productive  of  immeasurable  good 
and  of  great  benefit  to  the  waterways.  Such  efforts,  however,  are 
seriously  handicapped  by  lack  of  sufficient  appropriation  and  if 
the  campaign  of  education,  which  all  canal  interests  urge,  is  to 
be  effectively  waged,  your  Honorable  Body  should  place  at  the 
disposal  of  the  Superintendent  of  Public  Works  funds  in  sufficient 
amount  to  permit  of  publicity  of  the  widest  character  and  educa- 
tional propaganda  that  will  reach  the  furthermost  limits  of  the 
territory  tributary  to  the  waterway. 

Observing  the  great  amount  of  interest  excited  by  the  canal 
among  travelers  on  the  railways  and  highways  paralleling  the 
channel  and  the  lack  of  knowledge  of  the  waterway  apparent 
among  these  people,  there  have  been  erected  and  are  in  process  of 
erection  at  strategic  points  throughout  the  State,  large  illuminated 
sign  boards,  plainly  visible  from  the  railway  and  the  highway, 
bearing  brief  descriptive  matter  of  the  adjacent  canal  structure 
or  channel  and  in  many  instances  pertinent  advertising  propa- 
ganda. It  was  thought  that  if  manufacturing  enterprises 
accept  this  method  of  publicity  as  of  value,  the  State  with  its 
tremendous  investment  in  a  transportation  plant,  could  profitably 
emulate  their  example.  While  merely  a  detail  in  the  general 
scheme  of  traffic  development,  this  feature  is  mentioned  in  order 
that  it  may  be  known  no  possible  means  of  bringing  the  facilities 
of  the  waterway  to  the  attention  of  the  public  have  been  overlooked. 

The  Traffic  Bureau  has  given  material  aid  to  the  Commission 
opposing  the  St.  Lawrence  River  Project;  has  participated  in 
litigation  instituted  by  the  department  before  the  Public  Service 
Commission  and  is  co-operating  with  commercial  interests  in  a 
matter  involving  preferential  rail  rates  that  militate  against  the 
development  of  canal  traffic,  treated  with  in  another  section  of  this 
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report.  The  introduction  of  modern  methods  in  statistical  tabula- 
tion and  the  development  of  a  harbormaster  organization  at  all 
ports,  such  harbormasters  acting  somewhat  as  local  freight  agenis 
of  the  department,  has  permitted  of  the  compilation  of  statistics 
in  an  intelligent  and  comprehensive  manner.  The  availability 
of  statistics  of  this  character  has  proven  of  much  aid  to  those 
seeking  information  relative  to  the  canals  or  proposing  the  forma- 
tion of  transportation  companies. 

Canal  Fbbight  Rates 

Undoubtedly  some  harm  resulted  to  the  waterway  because  of 
the  abnormal  conditions  obtaining  during  the  1920  navigation 
season.  Many  shippers  who  in  previous  years  had  been  loyal 
and  steadfast  patrons  of  the  water  route  suffered  from  this  con- 
dition and  naturally  considerable  dissatisfaction  and  some  ill  will 
waa  created.  Heretofore,  canal  carriers  have  been  compelled  to 
seek  cargo  and  rates  were  made  sufficiently  lower  than  the  com- 
peting rail  basis  to  furnish  shippers  an  incentive  to  utilize  the 
canal  service.  With  the  approach  of  the  opening  of  navigation 
early  in  the  spring  a  large  number  of  shippers  entered  the  mar- 
ket and  sought  to  charter  boats.  Except  during  the  year  1918, 
when  the  Federal  Government  took  over  the  majority  of  the  barges 
at  a  rate  of  $11  per  day,  canal  charters  have  usually  been  made  od 
a  tonnage  basis.  This  year  the  outlook  to  shippers  was  not 
encouraging.  An  acute  car  shortage  existed  and  an  increase  in 
railroad  freight  rates  was  impending.  Competition  for  barges 
became  very  keen  and  the  law  of  supply  and  demand  controlling, 
rates  were  made  on  a  per  diem  basis  that  reached  the  exhorbi- 
tant  figure  of  $25  per  day  for  barges  of  the  old  240-ton  type.  The 
individual  boatmen  being  in  the  majority  and  sensing  the  fact 
that  their  day  of  activity  was  each  year  drawing  nearer  a  close, 
took  advantage  of  the  situation.  Except  in  the  case  of  the  com- 
mon carrier  companies,  very  few  rates  were  made  on  a  per  ton 
basis.  The  per  diem  basis  ruled  and  the  cost  per  ton  resulting 
from  this  practice  was  much  greater  than  the  per  ton  rate  of 
previous  years  on  the  same  commodities  between  the  same  points 
of  origin  or  destination. 
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Experience  had  been  had  with  the  per  diem  charter  practice 
in  1918.  It  was  found  to  have  operated  against  the  efficiency  of 
canal  service  and  I  endeavored  to  ^iminate  it  this  year.  The 
scarcity  of  boats,  however,  and  the  possibility  that  shippers  might 
have  to  rely  to  a  veiy  great  extent  on  the  waterway  for  their 
transportation  requirements,  influenced  them  to  disregard  my 
advice.  The  market  having  been  established,  all  were  compelled 
to  accede  to  the  exorbitant  per  diem  charter  rate.  I  have  always 
opposed  any  attempt  to  enact  legislation,  either  State  or  Federal, 
that  would  place  port-to-port  water  traffic  subject  to  the  juris- 
diction of  a  regulatory  body.  I  have  contended  that  natural 
competition  is  a  sufficient  controlling  influence  on  water  rates  and 
that  any  other  regulatory  influence  would  destroy  competition. 
With  conditions  such  as  arose  during  the  1920  season  of  naviga- 
tion, I  am  inclined  to  the  belief  that  some  influence  other  than 
competition  must  be  brought  to  bear  to  establish  maximum  canal 
rates  at  least  I  am  not  in  sympathy  with  giving  such  authority 
to  the  Public  Service  Commission,  as  I  believe  the  regulatory 
power  should  rest  only  with  some  authority  intimately  in  touch 
with  canal  transportation  conditions.  I  believe,  if  and  when  my 
recommendations  as  to  the  expansion  of  the  Canal  Traffic  Bureau 
is  accomplished,  such  should  be  the  location  of  a  canal  rate  regu- 
lating authority. 

A  review  of  the  canal  rate  structure,  as  reflected  in  class  rates, 
shows  that  the  present  day  situation  is  distinctly  favorable  to  the 
development  of  canal  commerce  and  carriers.  When  a  portion 
of  the  waterway  was  opened  to  traffic  in  1916,  it  seemed  to  be 
the  general  opinion  that  a  26  per  cent,  differential  would  be 
sufficient  to  attract  commerce.  Subsequently,  there  have  been 
three  successive  railroad  freight  rate  advances;  the  first  of  15  per 
cent.,  another  of  25  per  cent,  and  a  third  of  40  per  cent.  Canal 
operating  costs  have  unquestionably  advanced,  but  not  to  the 
extent  that  absorbs  the  increase  in  rates,  so  that  it  is  believed  at  the 
present  time  canal  carriers  will  find  it  possible  and  profitable  to 
render  a  service  on  a  basis  of  rates  differentiating  as  much  aa 
40  per  cent,  or  perhaps  50  per  cent,  under  the  class  rates  applying 
via  rail.  Hereafter  there  are  set  down  tables  of  comparative  canal 
and  rail  rates  for  1916  and  1920,  between  New  York  and  Buffalo: 
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Classes  1  2        3  4  5 

(In  cents  per  100  lbs.) 

Rail  in  1916  41.3     35 

Canal  in  1916  35        30 

Differential  in   1916 06.3    06 

Rail  in  1920   84        73 

Canal  in  1920 50        44 

Differential  in  1920 34        29 

From  this  comparative  statement,  it  will  be  observed  that  while 
railroad  rates  in  four  vears  have  advanced 


29.5 

20.1 

16,9 

13.8 

25 

17 

15 

12.5 

04.5 

03.1 

01.9 

01.3 

59.5 

40.5 

34.5 

28 

36.5 

25 

30.5 

17 

23 

15.5 

14 

11 

Classes            1 

27.7 

2        3 
24    18.5 

4          5         6 
12.4     12.1     09.7 

canal  rates  have  advanced  only 

Classes            I 
15 

2        3 
14     11.5 

4           5         6 
08     05.6     04.5 

The  comparison  shows  the  saving  in  canal  transportation  under 
rail  has  increased  over  500  per  cent,  and  railroad  rates  have  in- 
creased over  100  per  cent.,  but  canal  rates  have  been  advanced  only 
about  50  per  cent. 

I  consider  the  present  basis  of  canal  class  rates  eminently  fair 
to  both  shipper  and  carrier  and  I  believe  local  class  rates  should 
bo  stabilized  on  the  existing  basis.  However,  it  is  my  information 
that  certain  interests  are  endeavoring  to  manipulate  the  applica- 
tion of  the  recent  40  per  cent,  railroad  freight  rate  increase  to 
tarifFs  now  in  effect  naming  rates  on  classes  and  commodities 
via  canal  and  lake  and  rail-canal-lake  from  eastern  territory  to 
the  west,  so  that  while  the  40  per  cent,  increase  will  apply  to  the 
rail  rates,  the  canal  and  lake  rates  will  be  made  by  deducting 
the  differentials  that  have  been  in  effect  from  the  increased  rail 
rates. 

In  other  words,  for  the  purpose  of  maintaining  an  artificial 
relationship  between  all-water  and  all-rail  rates,  the  water  rates 
will  be  increased  in  excess  of  the  increase  that  would  result  by  the 
application  of  the  40  per  cent,  advance.  The  all-rail  and  all- 
water  rates  New  York  to  Chicago  p^'or  to  the  40  per  cent,  advance 
compared  as  follows: 
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Clabses  1  2 

Via  rail   1.125  .99 

Via  canal 925  .83 

Differential 20  .16 


3  4  5  6 

.75  .525  .45  .375 

.63  .445  .37  .315 

.12  .08  .08  .06 


Under  the  40  per  cent,  advance,  these  rates  would  be  increased 
in  the  following  extent: 

Classes            1           2  3  4  5  6 

Via  rail 1.575  1.385  1.05  .735  .63  .525 

Via  water   1.295  1.16         .83  .625  .62  .44 

Differential 26       .225       .17  .11  .09  .085 

It  will  be  seen  the  actual  saving  under  the  rail  rates  to  the 
shipper  would  have  been  greater  via  water  after  the  40  per  cent, 
advance  than  prior  thereto,  but  it  is  understood  rail  interests  are 
not  disposed  to  permit  such  result.  The  lake  lines  interchanging 
traffic  with  canal  carriers  also  participate  in  the  movement  of 
traflSc  via  rail  and  lake.  In  rail  and  lake  traffic,  lake  lines 
become  subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission  and  the  Commission  has  said  in  substance  that  difFer- 
entials  existing  prior  to  the  40  per  cent,  advance  should  be  pre- 
served. The  rail  and  lake  differential  is  exactly  50  per  cent,  less 
than  the  canal  and  lake  differential,  and  the  preservation  of  the 
rail  and  lake  differential,  while  the  canal  and  lake  differential 
is  broadened,  would  operate  to  the  advantage  of  the  all-water 
route.  Therefore,  it  is  understood  that  because  the  interest  of  the 
lake  carriers  in  rail  and  lake  traffic  is  keener  than  in  the  canal  and 
lake  traffic,  they  will  insist  that  canal  and  lake  rates  be  estab- 
lished by  the  deduction  of  the  former  differentials  from  the 
increased  rail  basis,  thereby  making  canal  and  lake  rates  New 
York  to  Chicago  as  follows: 


Classes 


1  2 

1.376  1.225 


.93 


4 
.655 


5 
.55 


6 
.465 


Thus  the  all-water  rates  are  increased  nearly  50  per  cent., 
while  rail  rates  advance  only  40  per  cent,  and  water  borne  com- 
merce is  compelled  to  assume  a  gi-eater  charge  than  costs  of  opera- 
tion and  value  of  service  warrant.  In  the  interchange  of  traffic 
with  canal  lines,  lake  carriers  do  not  come  within  the  jurisdic- 
tion of  the  Interstate  Commerce  Commission.     It  is  therefore 
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diacretionaiy  witli  lake  and  canal  carriers  to  establish  joint  rates 
on  any  basis  that  satisfies  their  mutual  interests  and  without  any 
regard  as  to  what  the  all-rail  or  rail  and  water  rate  may  be.  The 
present  and  prospective  basis  of  canal-lake  rates  are  extremely  high. 
The  New  York-Chicago  all-water  rate  has  advanced  from  36 
cents  per  cwt.  first-dass  in  1915  to  $1,126  in  1920,  an  advance 
of  over  800  per  cent.  All-rail  rates  on  the  other  hand  have 
increased  less  than  50  per  cent,  of  the  water  advance  and  the  con- 
tinuance of  such  practices  will  inevitably  kill  off  water  borne 
commerce  between  the  canals  and  Great  Lakes.  I  am  unalterably 
opposed  to  the  plan  of  increasing  canal-lake  rates  on  the  basis 
defined  hereinbefore  and  shall  call  upon  the  commercial  interests 
of  the  State  to  co-operate  in  a  movement  to  oppose  the  scheme. 

Still  another  rate  problem  is  presented  the  State  for  solution 
if  its  efforts  to  build  up  canal  traflSc  axe  to  be  of  any  avail. 

Elsewhere  in  this  report  reference  has  been  made  to  the  dis- 
appointing grain  traffic  of  the  year  and  the  apparent  causes  of 
the  comparatively  light  canal  grain  tonnage.  A  rate  situation  is 
here  involved  that  may  warrant  the  initating  by  the  State  of  liti- 
gation before  the  Interstate  CommerctJ  Commission  or  the  inter- 
vention of  the  State  in  litigation  that  may  be  initiated  by  other 
interests. 

The  condition  militating  against  the  maximum  development  of 
grain  tonnage  through  the  State  waterway  resulted  from  a 
readjustment  of  rates  from  Missouri  River  territory  to  Gulf  ports. 
It  presents  many  complications  and  interests  of  the  State  in 
its  canal  investment  and  in  the  prosperity  of  the  ports  of  Buffalo 
and  New  York  are  not  alone  concerned.  The  ports  of  Boston, 
Baltimore  and  Philadelphia  have  a  vital  interest  in  the  question 
and  I  believe  may  be  relied  upon  to  co-operate  with  New  York 
interests  in  any  corrective  measure  that  may  be  undertaken. 
Prior  to  the  5  per  cent,  railroad  freight  rate  advance  of  1915, 
rail  rates  on  grain  to  the  gulf  from  western  points  bore  a  distinct 
relation  to  rates  to  the  Atlantic  seaboard,  such  rates  reflecting 
the  then  existing  difference  in  ocean  rates  from  Gulf  ports  to 
Europe  as  against  the  Atlantic  seaboard.  Subsequent  rate 
increases  disrupted  this  relationship  and  during  the  tenure  of 
the  Railroad  Administration  an  effort  was  made  to  readjust  the 
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rates.  A  full  readjustznenty  however,  was  not  acoompliahed  90 
that  the  application  of  the  40  per  cent,  increase  becoming  effec- 
tive Angust  26,  1920,  further  aggravated  an  already  preferential 
basis  of  rail  rates  to  Gulf  ports,  with  the  result  that  this  prefer- 
ential rate  basis,  coupled  with  an  ocean  rate  situation  from  Grulf 
ports  to  Europe,  that  compared  favorably  with  pre-war  rates, 
operated  to  attract  the  bulk  of  domestic  exportable  grain  through 
the  Gulf  ports.  The  movement  of  wheat  from  Missouri  River  ter- 
ritory through  the  rail  and  lake  route  to  Buffalo  was  extremely 
light  because  the  rates  favored  the  routing  of  the  grain  to  the 
Gulf  and  this  was  despite  the  favorable  adjustment  Buffalo  and 
New  York  grain  interests  had  succeeded  in  acomplishing,  whereby 
the  rates  applying  at  and  east  from  Buffalo  were  increased  only 
25  per  cent.,  while  the  Chicago  re-shipping  rates  were  raised 
40  per  cent. 

The  State  has  committed  itself  to  an  expenditure  of  several 
million  dollars  for  the  construction  of  canal  grain  elevators  at 
Oswego  and  New  York.  It  is  manifest  these  structures  con- 
sidered so  vitally  important  to  the  restoration  of  the  grain  trade 
to  the  waterway,  will  be  of  little  utility  if  a  condition  such  as 
obtained  during  the  1920  season  of  navigation  is  permitted  to 
divert  the  grain  traffic  from  the  Atlantic  ports.  Neither  may  it 
be  expected  that  the  growth  of  canal  carriers  will  be  rapid. or 
satisfactory  if  grain  cargo  is  not  to  be  had  at  the  western  termini. 
The  situation  is  therefore  of  extreme  importance.  Either  the 
rates  to  the  Gulf  must  be  increased  or  the  rates  to  upper  lake  ports 
decreased. 

I  propose  to  give  this  question  the  closest  attention  and  will 
employ  every  facility  at  my  command  to  protect  the  best  interests 
of  the  waterway  and  the  grain  commerce  of  the  State. 

Much  remains  to  be  done  in  building  up  a  line  of  canal  rates 
that  will  properly  cover  the  territory  and  traffic  tributary  to  the 
waterway.  To  a  great  extent  such  rates  will  depend  on  the 
development  of  canal  carriers.  Already  there  is  a  sentiment 
among  shippers  located  in  cities  off  the  line  of  the  waterway  for 
the  establishment  of  joint  rail  and  eonal  rates  that  will  permit 
them  to  enjoy  the  benefits  of  the  cheap  water  route  and  every 
effort  is  being  put  forth  by  the  Department  to  institute  rates  that 
will  accommodate  such  traffic. 
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Possibilities  of  Future  Business 

The  outlook  for  the  future  is  bright.  Sources  of  new  traffic  are 
constantly  being  developed  and  business  that  in  former  years 
offered  attractive  tonnage,  but  of  late  has  dwindled  to  insignificant 
proportions,  is  being  revived.  The  heaviest  item  of  comparatively 
new  traffic  is  in  import  flaxseed.  During  the  1920  season 
81,465  tons  were  carried  from  New  York  to  Buffalo  and  the 
West,  and  every  indication  is  present  that  the  tonnage  in  this 
commodily  will  increase  in  future  years.  The  completion  of  the 
canal  terminal  grain  elevator  at  New  York  will  give  great  impetus 
to  the  movement  of  import  grains.  In  past  years  large  quantities 
of  California  barley  was  handled  by  the  canal  in  westbound  move- 
ment. It  is  believed  this  business  may  be  restored  when  adequate 
facilities  for  its  handling  become  available.  Import  com  also 
offers  possibilities.  Lumber  and  forest  products  from  the  Pacific 
coast  will  become  available  for  westbound  canal  movement  with 
the  resumption  of  steamship  service  between  the  .Atlantic  and 
Pacific  through  the  Panal  Canal.  Many  shippers  have  conferred 
with  the  Department  with  reference  to  canal  facilities  for  this 
class  of  traffic.  Pulpwood  shippers  have  shown  great  interest  in 
the  canal  route.  Already  a  large  corporation  owning  huge  tracts 
of  timber  land  in  Canada  has  established  a  pulpwood  distributing 
terminal  at  Oswego,  and  only  await  the  inauguration  of  a 
dependable  canal  service  before  they  will  utilize  the  canal  route 
from  Oswego.  Maine  interests  are  also  pursuing  investigations 
and  are  in  a  position  to  furnish  many  thousands  of  tons  of  pulp- 
wood cargo  when  canal  transportation  conditions  are  propitious. 
Industrial  development  along  the  line  of  the  waterway  opens  up 
unlimited  possibilities.  The  location  of  an  internationally  famous 
rubber  manufacturing  concern  at  Buffalo  presents  the  possibility 
of  carrying  crude  rubber  and  other  import  raw  materials.  A 
large  power  development  in  the  lower  Mohawk  territory  will 
consume  75,000  or  more  tons  of  coal  each  year  which  it  is  planned 
to  bring  in  via  canal. 

Motor  vehicle  manufacturing  interests  in  the  central  western  ter- 
ritory are  alive  to  the  possibilities  offered  by  the  canals  for  the 
movement  of  motor  vehicles  from  Buffalo,  either  on  their  own 
wheels  or  boxed  for  export.     The  Department  has  been  at  great 
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pains  to  bring  the  canal  facilities  to  the  attention  of  such  shippers. 
At  one  time  during  the  summer  an  automobile  manufacturer 
located  at  Syracuse  was  unable  to  obtain  automobile  bodies  from 
a  manufacturer  in  Buffalo  because  of  the  car  shortage.  Two  flat 
deck  barges  were  acquired  and  approximately  100  fully  finished^ 
glassed,  set  up  sedan  bodies  were  taken  through  the  canal  from 
Buffalo  to  Syracuse  and  delivered  without  a  scratch  in  two  days' 
time. 

Evidence  has  been  had  during  the  last  season  of  navigation 
that  the  waterway  is  not  an  exclusive  carrier  of  low  grade  or 
coarse  freights.  In  one  instance,  four  specially  constructed  barges 
carrying  a  cargo  of  live  eels,  originating  at  Quebec,  entered  the 
canal  at  Oswego  and  were  speedily  transported  to  the  New  York 
market.  This  was  a  most  unusual  experiment,  but  the  success 
of  the  venture  has  prompted  the  promoter  to  enter  into  arrange- 
ments for  the  building  of  additional  boats  and  it  is  said  the  traffic 
will  be  regularly  carried  next  year.  Many  barge  loads  of  perish- 
able commodities  such  as  potatoes,  apples  and  onions,  have  been 
handled  and  I  am  of  the  firm  conviction  the  development  of  a 
distinctive  type  of  barge,  perhaps  a  refrigerated  barge,  will  permit 
the  movement  of  large  quantities  of  this  class  of  traffic. 

There  is  no  commodity  produced  or  consumed  throughout  the 
territory  traversed  or  connected  by  the  waterway  that  is  not 
potential  canal  freight.  Everything  that  is  transported  by  rail  lines 
can  be  safely  and  economically  carried  in  canal  service.  A 
tremendous  volume  of  tonnage  awaits  the  inauguration  of  a  high 
class  transportation  service  on  the  waterway  and,  with  the  crea- 
tion of  such  service,  the  success  of  the  undertaking  will  be  assured. 


'  m 


Industblax  Development 

There  has  been  little  diange  in  the  situation  related  in  my 
report  to  your  Honorable  Body  of  1919,  relative  to  industrial 
development  along  the  line  of  the  Canal  System. 

Those  projects  mentioned  in  my  preceding  report  are  well 
under  way  and  here  and  there  throughout  the  State  new  enter- 
prises are  being  born.  Foremost  of  these  is  the  plant  of  the 
Adirondack  Power  Company,  under  erection  near  Amsterdam. 
Fnder  permit  issued  by  my  department  this  corporation  dredged 
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a  harbor  from  the  main  canal  channel  and,  in  connection 
the  construction  of  the  power  plant,  it  is  understood  wharves 
be  built  and  unloading  machinery  installed,  enabling  the  c 
ration  to  take  delivery  of  its  fuel  supply  by  canal.  At  Osi 
the  Cornwall  Terminal  Co.,  Ltd.,  have  acquired  extensive  ^ 
front  holdings  and  have  erected  a  pulpwood  loading  and  un 
ing  terminal.  It  is  understood  this  company  is  allied  with 
lake  steamship  and  Canadian  timber  interests  and  a  canal  t 
of  some  magnitude  is  expected  to  develop  from  their  operal 
Action  by  the?  Federal  Water  Power  Board  releasing  p 
created  by  the  government  dam  in  the  Hudson  River  at  ' 
has  served  to  expedite  the  preliminary  work  on  the  large  tri 
plant  to  be  erected  by  the  Fordson  Company  of  Detroit  and 
too,  the  waterway  will  undoubtedly  benefit  by  a  large  tonnage 
created. 

Labor  conditions  and  the  high  cost  of  building  materials 
operated  to  restrict  in  some  measure  other  industrial  activit 
the  canal  territory  but  with  the  restoration  of  normal  condit 
it  is  reasonable  to  assume  the  splendid  facilities  afforded  bj 
waterway  and  the  territory  that  has  been  made  available 
industrial  development  by  the  relocation  of  the  canal  cha 
will  influence  the  location  of  many  industrial  establishments  a 
the  route. 


■i 

Ml 


Rail-Canal  Interchange  Facilities 

Information  is  continued  in  my  annual  report  of  1919  reL 
the  action  I  had  initiated  before  the  Public  Service  Commit 
to  compel  the  New  York  Central  Railroad  Company  to  recog 
the  provisions  of  the  Public  Service  Commissions  Law  as  to 
interchange  of  traffic  between  rail  and  water  lines  and  the  cons1 
tion  and  operation  of  interchange  tracks  between  canal  termi 
and  rail  lines.  In  the  Buffalo  case  the  Commission  decide 
favor  of  the  State,  the  order  of  the  Commission  reading  as  foll< 

"  That  the  New  York  Central  Railroad  Company  pro 
a  transportation  service  between  the  Erie  Basin  Barge  C 
public  terminal  in  the  City  of  Buffalo,  and  shippers  loc 
on  its  tracks,  in  the  City  of  Buffalo,  N.  Y.,  between  the  ^ 
Basin  Barge  Canal  public  terminal  in  the  City  of  Buf 
^d  shippers  located  on  its  tracks  at  any  other  point  wi 
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the  State  of  New  York  and  between  the  Erie  Basin  Barge 
Canal  public  terminal  in  the  City  of  Buffalo,  and  shippers 
located  at  any  other  point  in  the  State  of  New  York  on  the 
tracks  of  any  other  Railroad  Company,  with  which  the  New 
York  Central  Railroad  Company  can  interchange  traflSc. 

"  That  such  transportation  service  shall  include  the  fur- 
nishing of  necessary  rolling  stock  by  the  New  York  Central 
Railroad  Company,  for  all  traffic  moving  from  the  Erie 
Basin  Barge  Canal  public  terminal,  and  from  all  shippers 
located  on  its  tracks  in  the  City  of  Buffalo  or  any  other  point 
on  its  tracks  within  the  State  of  New  York  to  the  Erie 
Basin  Barge  Canal  public  terminal,  the  operation  by  the  New 
York  Central  Railroad  Company  upon  the  railroad  tracks 
within  such  Erie  Basin  Barge  Canal  public  terminal  by  such 
railroads'  own  motive  power  and  servants,  all  rolling  stock 
going  to  or  coming  from  said  Erie  Basin  Barge  Canal  public 
terminal;  and  the  spotting,  placing  and  removing  of  rolling 
stock  therein. 

"  That  the  New  York  Central  Railroad  Company  shall 
within  thirty  days  after  the  service  of  this  order  file  tariffs 
with  the  Commission  for  all  service  into  and  out  of  said 
terminal,  and  over  its  connecting  lines." 

The.  carrier  subsequently  petitioned  the  Commission  for  a 
rehearing  which  was  denied.  The  status  of  the  matter  at  the 
present  time  is  that  the  carrier  disputes  the  authority  of  the 
Commission  and  apparently  has  refused  to  comply  with  the 
Commission's  order.  I  intend  to  prosecute  this  matter  vigorously 
as  a  most  important  principle  is  involved  and  shall  petition  the 
Commission  to  apply  for  a  court  enforcement  order  in  the  event 
future  developments  indicate  the  carrier  is  disinclined  to  respect 
the  order  of  the  Commission. 

Splendid  progress  is  being  made  in  the  development  of  inter- 
change facilities  at  canal  terminals.  At  Rochester,  agreement  has 
been  reached  with  the  Lehigh  Valley  Railroad  for  physical  con- 
nection between  the  canal  terminal  and  the  tracks  of  that  carrier 
and  at  Syracuse  work  is  in  progress  on  a  connection  with  the 
Delaware,  Lackawanna  and  Western  Railroad.  At  TJtica,  some 
obstacles  to  the  carrying  out  of  plans  proposed  still  intervene  but, 
if  conferences  arranged  for  do  not  clear  up  the  situation,  I 
propose  to  take  this  issue  to  the  Public  Service  Commission  for 
adjudication.  I  am  hopeful,  however,  an  amicable  solution  may 
be  reached  ou  ihe  TJtica  situatiofii. 

Digitized  by  VjOOQIC 


48  Bbpobt  of  Stjperintbndbnt  op  Public  Works 

-With  the  completion  of  the  interchange  facilities  at  Rochester 
and  Syracuse^  the  points  where  traffic  may  be  interchanged 
between  canal  and  rail  lines  will  be  as  follows: 

Ports  Carriers 

Buffalo,  Erie  Basin New   York   Central  Railroad 

Co. 

Rochester   Lehigh  Valley  Railroad  Co. 

Syracuse Delaware,      Lackawanna      & 

Western  R.  R.  Co. 
Schenectady Delaware  &  Hudson  Railroad 

Co. 
Troy New   York   Central   Railroad 

Co. 
Boston  &  Maine  Railroad  Co. 
Albany Delaware  &  Hudson  Railroad 

Co. 
Osw^o Delaware,       Lackawanna      & 

Western  R.  R.  Co. 

Also  on  the  Hudson  river,  south  of  Albany,  interchange 
facilities  are  maintained  by  the  Boston  and  Albany  Railroad  at 
Hudson,  N.  Y.,  and  the  Central  New  England  Railroad,  at 
Beacon,  N.  Y. 

STATE  CANAL  TOWING.  ^       .  ; 

Result  of  Season's  Operations 

The  peculiar  status  of  the  canal  transportation  organization  and 
the  effect  of  the  progress  of*  the  construction  of  the  improved 
canal  system  on  that  organization  has  influenced  your  Honorable 
Body  since  1914  to  aimually  make  appropriation  in  varying 
amounts  for  the  furnishing  of  towing  facilities  on  the  canals. 
Reference  to  the  census  of  boats  available  for  the  carrying  of 
freight  on  the  waterway,  to  be  found  elsewhere  in  this  report, 
reveals  that  fully  75  per  cent,  of  existing  equipment  is  owned 
and  operated  by  individuals  and  the  balance  by  industries  or 
common  carrier  organizations.  Very  few  of  the  individual 
operators  or  industries  and  but  two  transportation  corporations 
gym  and  operate  tow  boats.     Therefore  each  year  sinc^  1914, 
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except  during  the  season  of  1918,  when  the  Federal  government 
was  in  full  control  of  the  traiu»portstion  activities  on  the  water- 
way,  the  State  has  been  confronted  with  the  alternative  of  provid- 
ing towing  facilities  that  permits  the  majority  of  available  canal 
craft  to  engage  in  trade,  or  of  declining  to  do  so,  with  the  certain 
knowledge  such  declination  would  deprive  the  waterway  of  the 
major  portion  of  its  floating  plant;  would  deny  many  shippers 
the  advantages  of  canal  transportation,  and  result  in  the  water- 
way remaining  in  comparative  disuse.  The  large  commercial 
organizations  of  the  Metropolis,  as  well  as  of  the  principal  cities 
elsewhere  in  the  State  and  shipping  interests  generally,  have  been 
unanimous  in  their  approval  of  the  course  the  State  has  followed. 
These  interests  recognize  that  commerce  on  the  State  waterways 
must  be  fostered  and  encouraged  in  every  conceivable  manner  and 
they  have  demanded  that  the  State  be  not  remiss  or  derelict  in  the 
obligation  to  restore  canal-borne  commerce  to  its  one-time  splendid 
proportions. 

In  my  last  report  to  your  Honorable  Body,  I  expressed  my 
disapproval  of  the  principle  of  State  towing.  I  am  wholly  out 
of  sympathy  with  any  proposal  that  has  for  its  effect  the  sub- 
sidizing of  canal  commerce  beyond  the  annual  maintenance  and 
operating  charges  of  the  system.  I  believe  if  the  water-borne 
commerce  of  the  State  is  to  be  builded  on  a  dependable  basis,  its 
development  should  come  from  permanent  and  not  from  artificial 
sources.  While  my  views  have  undergone  no  change  and  I  am 
unalterably  opposed  to  State  towing  as  a  permanent  policy, 
I  can  conceive  of  no  other  means  at  present  whereby  canal 
traffic  can  be  kept  alive  or  nurtured  to  the  point  where  private 
capital  may  see  its  way  clear  to  step  in  and  relieve  the  State  of 
the  duty  to  furnish  towing  facilities  and  it  was  this  thought  that 
influenced  my  approval  of  the  towing  appropriation  of  the  last 
legislative  session.  The  issue  this  year  was  clear  and  there  was 
bnt  one  way  out  of  tKe  dilemma. 

As  related  elsewhere  in  this  report,  early  in  the  year  many 
shippers  contemplated  the  charter  of  a  large  number  of  the  indi- 
vidually owned  boats  for  service  throughout  the  season.  Prior  to 
entering  into  these  charters  the  shippers,  among  whom  were  num- 
bered many  of  thfe  largwt  industrial  enterprises  in  the  State, 
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sought  information  of  mj  department  as  to  whether  or  not  a  State 
towing  service  would  be  available  to  them.  My  investigations  and 
knowledge  of  the  situation  had  convinced  me  carriers  owning  and 
operating  their  own  motive  power  would  be  incapable  of  meeting 
the  requirements  of  these  industries  and  it  was  certain  the  pro- 
viding of  towing  facilities  by  the  State  for  the  movement  of  the 
chartered  individually  owned  boats  would  offer  no  competition  to 
transportation  corporations  operating  tow-boats,  inasmuch  as 
such  corporations  were  known  to  have  contracted  freight  to 
practically  the  limit  of  their  season's  capacity.  Therefore,  no  evil 
would  be  attached  to  the  State  service,  no  hardships  would  be 
imposed  on  any  individual  and  the  competitive  relations  of  canal 
carrying  interests  would  not  be  affected  in  any  way.  It  also 
appeared  certain  that  only  beneficial  results  would  follow  the  fur- 
nishing of  towing  service  by  the  State.  Nevertheless,  I  declined  to 
assume  the  initiative  in  requesting  a  towing  appropriation,  stating 
that  if  the  inadequacies  of  the  canal  transportation  organization 
and  the  demands  of  commerce  necessitated  the  furnishing  of  tow- 
boats  by  the  State,  request  for  the  service  and  the  neceasary 
appropriation  should  come  from  those  directly  concerned.  Prac- 
tically every  commercial  organization  and  large  shipper  on  the 
line  of  the  canal  joined  in  the  movement  to  acquire  State  towing 
and  as  a  result  of  the  demands  of  these  interests  your  Honorable 
Body  enacted  Chapter  3Y0  of  the  Laws  of  1920,  appropriating  the 
sum  of  $150,000  to  be  utilized  in  furnishing  towing  facilities 
on  the  Barge  Canal.  Unfortunately  the  appropriation  did  not 
become  available  until  almost  the  opening  of  navigation  and  but  a 
brief  time  was  had  in  which  to  perfect  an  organization  and  acquire 
towing  tugs.  Eighteen  tug  boats  were  chartered  and  a  service 
inaugurated.  I  am  frank  to  admit  the  service  had  its  defects  and 
that  shippers  were  not  entirely  satisfied  with  the  results.  On  the 
whole,  however,  as  good  a  service  as  was  possible  under  the  con- 
ditions and  with  the  facilities  available  was  rendered.  Many 
factors  contributed  to  the  difficulty  of  performing  a  service  of 
maximum  efficiency,  most  of  which  were  beyond  the  control  of  the 
department.  I  have  hereinbefore  touched  upon  the  evils  resulting 
from  the  charter  of  barges  on  a  per  diem  basis  and  this  practice 
had  a  serious  effect  on  the  towing  service.    It  wft^  TO7  intentioa  to 
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opeorate  State  towing  tugs  24  hours  daily.  Howeveor  many  boat- 
men working  under  a  charter  stipulating  a  certain  rate  of  pay  per 
boat  per  day  without  specific  reference  to  the  number  of  hours  per 
day  the  barge  should  operate  refused  to  navigate  after  nightfall 
and  it  became  necessary  to  place  the  towing  service  on  a  12-hour 
day  basis.  This,  of  course,  practically  doubled  the  time  baprges 
were  in  transit  and  was  the  cause  of  some  dissatisfaction  among 
shippers.  I  have  also  mentioned  previously  in  this  report  the 
suspension  of  regulations  that  prohibited  the  entrance  of  craft  of 
a  certain  type  into  canal  waters.  The  appearance  of  boats  of  the 
Kew  York  Harbor  type,  flat  deck  scows  and  the  like,  not  equipped 
with  steering  apparatus,  resulting  from  the  suspension  of  the 
regulation,  presented  a  problem  to  the  towing  service.  The  tugs 
that  were  available  and  chartered  by  the  department  for  the  most 
part  were  small  and  not  highly  powered.  While  adequate  for 
towing  barges  of  the  old  canal  type,  when  it  came  to  the  move- 
ment of  larger  barges  they  were  utterly  incapable  of  performing 
in  an  efficient  manner.  Six  of  the  old  type  barges  comprised  a 
normal  tow  for  one  tug,  while  but  two  of  the  larger  type  boats 
conld  be  safely  handled  by  one  tug  boat  and  then  only  at  an 
extremely  dow  rate  of  speed. 

Labor  conditions,  furthermore,  were  distinctly  unfavorable. 
Difficulty  was  experienced  in  obtaining  competent  and  trust- 
worthy crews  and  in  many  instances  tug  boats  were  out  of  serv- 
ice for  a  time,  short  some  member  of  the  crew  while  there 
were  barges  awaiting  movement  elsewhere.  A  fuel  supply  pre- 
sented another  problem.  Time  and  again  tug  boats  with  their 
tows  were  detained  because  coal  was  not  to  be  had.  The  State 
was  not  the  only  sufferer  in  this  respect,  for  other  canal 
carriers  as  well  as  industries  experienced  the  same  difficulty. 

Moreover,  the  conditions  cited  operated  to  appreciably  increase 
the  cost  of  maintaining  the  service.  An  appropriation  of  $200,000 
was  originally  requested  by  shipping  interests.  The  amonnt 
requested  was  predicated  on  the  probable  cost  of  tugs  to  be 
chartered,  fuel,  and  other  items  and  was  based  on  experience  of 
previous  years.  Tour  Honorable  Body  decreased  the  requested 
appropriation    $50,000    and    it    developed    such    amount    was 
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insufficient.  Traffic  developed  in  far  greater  volume  than  was 
anticipated  and  a  larger  number  of  tugs  were  required.  The 
charter  cost  of  tugs  was  also  found  to  be  much  higher  than  in 
preceding  years.  Wages  paid  tug  crews  advanced  sharply,  in  f act, 
nearly  25  per  cent.  Fuel  that  cost  $6.50  per  ton  in  1919  could 
not  be  obtained  at  a  price  less  than  $10  per  ton  in  19201,  and 
as  high  as  $16.50  per  ton  was  paid  in  an  emergency.  So  that, 
about  the  first  of  October  the  funds  in  my  hands  were  seriously 
depleted  and  insufficient  to  continue  the  towing  service  until  the 
close  of  navigation.  I  accordingly  made  request  of  your  Honor- 
able Body  during  the  extraordinary  session  for  an  additional 
$100,000  appropriation  of  which  you  granted  $75,000.  My 
request  for  $100,000  additional  was  made  only  after  the  most 
careful  consideration  of  the  requirements  of  the  service  and  I  was 
confident  any  lesser  appropriation  would  not  suffice.  My  judg- 
ment has  proven  correct  for  the  season  was  closed  with  a  deficit 
in  the  towing  appropriation  of  $13,000.  This  sum  is  due  tow-boat 
owners  for  services  of  tugs  and  for  fuel,  supplies,  and  labor 
necessary  in  the  conduct  of  the  service.  It  represents  moneys 
justly  due  citizens  of  the  State  and  should  be  paid  to  them  at  the 
earliest  possible  moment.  To  care  for  this  obligation,  I  have 
included  the  item  as  a  deficiency  appropriation  in  the  annual 
budget  of  my  department  and  urge  that  favorable  consideration  be 
accorded  it. 

I  am  satisfied,  in  the  light  of  the  season's  experience,  the  appro- 
priation of  $225,000  was  justified.  The  department  records 
show  1,325  barges  were  towed  by  the  State  tugs  and  approxi- 
mately 175,000  tons  of  freight  were  carried.  The  revenue  derived 
from  the  service  aggregated  $70,000  so  that  inclusive  of  the  deficit 
of  $13,000  the  actual  subsidy  was  $168,000,  or  only  10  per  cent 
greater  than  previous  years.  Commerce  on  the  Erie  division  of 
the  system,  to  which  the  towing  service  was  confined,  increased 
5.8  per  cent,  over  the  1919  figure.  The  business  enabled  to  move 
via  the  canals  because  of  the  facilities  made  available  by  the 
State  towing  service  comprised  the  major  portion  of  the  increased 
Erie  division  tonnage  and,  without  the  State  towing  service  this 
year,  the  record  would  have  been  less  encouraging. 
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What  policy  should  be  followed  by  the  State  in  the  future  with 
respect  to  subsidizing  a  towing  service  is  a  perplexing  problem. 
Certainly  the  State  cannot  indefinitely  continue  the  practice  and 
equally  as  certain  it  is  that  the  continuation  of  the  practice 
thwarts  the  development  of  private  towing  lines.  It  appears  a 
harsh  decision  must  he  reached.  All  interests  are  agreed  that 
the  maximum  of  success  in  the  rehabilitation  of  canal  commerce 
may  only  be  achieved  through  the  formation  of  strongly  financed 
and  well-quipped  transportation  corporations.  No  doubt  exists 
in  the  minds  of  anyone  that  the  day  of  the  individual  operator 
has  passed.  The  question  presents  why  prolong  the  regime  of  the 
individual  boatmen  by  providing  a  towing  service  that  alone 
enables  them  to  continue  in  business  ?  Decision  must  therefore  be 
made  whether  the  individual  boatmen  shall  be  finally  wiped  out  as 
a  factor  in  the  canal  transportation  business,  the  equipment  they 
control  pennitted  to  trade  where  it  will  and  the  business  on  the 
canals  rebuilt  from  the  very  bottom,  or  whether  from  year  to 
year  appropriation  shall  be  made  to  furnish  means  whereby  these 
men  may  earn  a  living  and  serve  the  shippers  of  the  State.  Per- 
haps a  solution  is  offered  by  the  recent  increased  railroad  freight 
rates.  There  should  be  no  just  opposition  to  the  State  furnish- 
ing a  towing  service  at  a  rate  that  yields  a  revenue  commensurate 
with  the  cost  of  operating  the  service  or  possibly  at  a  profit.  An 
opportunity  may  now  exist  to  accomplish  such  a  result.  The 
State  towing  rates  heretofore  have  been  abnormally  low,  for  the 
reason  it  was  understood  boatmen  could  afford  to  pay  no  more. 
Now  that  rail  rates  have  so  sharply  advanced  presumably  canal 
rates  will  increase  in  the  same  ratio  and  the  State  in  its  towing 
service  might  be  justified  in  charging  a  remunerative  towing  rate. 

I  have  striven  to  persuade  towing  companies  to  enter  the  towing 
bufliness  on  the  State  waterways.  I  have  as  yet  no  definite  assur- 
ance from  any  source  that  a  service  will  be  inaugurated  by  private 
interests  next  year,  although  a  few  companies  have  exhibited 
interest  in  the  matter.  I  urge  upon  my  successor  and  your  Honor- 
able Body,  therefore,  the  necessity  of  making  known  to  the 
shipping  public  at  as  early  a  date  in  the  new  year  as  possible 
your  definite  decision  on  this  question,  so  that  those  who  may  be 
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preparing  plans  for  the  utilization  of  the  canals  aext  season,  will 
not  be  kept  in  suspense  relative  the  State's  policy  and  may  make 
provision  for  their  towing  requirements  if  the  State  does  not 
again  undertake  to  perform  the  service. 

ST.  LAWKENCE  CANAL  PROJECT 

Reference  was  made  in  my  report  to  your  Honorable  Body  for 
the  year  1919  to  a  movement  that  had  beai  initiated  in  the  65th 
Congress,  fostered  by  western  interests,  to  conduct  an  investiga- 
tion as  to  what  improvements  were  necessary  to  make  the  St 
Lawrence  River  navigable  to  ocean  going  vessels  between  Lake 
Ontario  and  Montreal. 

Throughout  the  year  1919,  I  had  been  tireless  in  my  effort 
to  excite  the  coiomercial  and  waterway  interests  of  this  State  to 
a  true  realization  of  the  futility  and  wastefulness  of  this  project. 
I  had  opposed  the  plan  at  every  point,  contending  that  it  was 
commercially  futile,  economically  unsound  and  geographically 
absurd.  I  had  shown  that  the  concurrence  of  the  Government  of 
the  United  States  in  any  scheme  to  canalize  the  St.  Lawrence 
River  would  involve  the  expenditure  by  this  government  of  mil- 
lions of  dollars.  I  pointed  out  to  the  shippers  of  the  State  that 
the  people  of  New  York  State  would  be  compelled  to  assume  at 
least  a  third  of  the  cost  of  construction  apportioned  to  this 
country,  and  they  would  thereby  largely  contribute  to  the  cost  of 
construction  of  a  waterway  that  would  be  competitive  with  tlit 
Barge  Canal  System.  I  maintained  the  New  York  canals  were 
fully  capable  of  caring  for  the  commerce  of  the  West  and  that 
the  maximum  utilization  of  the  New  York  waterwavs  would 
retain  for  domestic  ports  the  commerce  to  which  they  were  right- 
fully entitled  and  incidentally  relieve  the  transportation  situation 
of  which  Western  interests  complained  and  which  was  said  to  be 
the  basis  of  their  advocacy  for  an  outlet  to  the  sea  through  the 
St.  Lawrence.  The  strength  of  the  organization  of  the  Western 
and  Canadian  interests  advocating  the  scheme,  and  the  weakness 
of  the  individual  effort  characterizing  the  opposition  of  New 
York,  convinced  me  of  the  imperative  necessity  of  concerted  and 
forceful  action  on  the  part  of  the  State,  if  its  tremendous  water- 
way investment  was  to  be  protected  and  its  commerce  conserved. 
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I  therefore  suggested  the  creation  of  an  official  commission  to 
represent  the  State  at  hearings  then  being  held  throughout  the 
country  by  the  International  Joint  Commission  and,  as  a  result 
of  this  suggestion,  such  a  Commisflion  was  created  by  an  Act  of 
Legislature  and  its  members  named  by  the  Governor.  The  per- 
sonnel of  the  Commission  was  as  follows: 

Senator  L.  W.  H.  Gibbs,  Chairman;  Senator  James  J. 
Walker;  Assemblyman  S.  L.  Adler;  Assemblyman  Charles  D. 
Donohue;  the  State  Engineer  and  Surveyor;  the  Superin- 
tendent of  Public  Works;  M.  Murray  Hulberd,  Commis- 
sioner of  Docks,  City  of  New  York;  H.  W.  Hill,  President, 
New  York  State  Waterways  Association. 

This  Commission  has  attended  all  hearings  held  in  the  State 
by  the  International  Joint  Commission  and  has  presented  data 
and  evidence  to  the  International  Joint  Commission,  supporting 
its  opposition  to  the  St  Lawrence  proposal.  Its  members  have 
attended  waterway  conventions  elsewhere  in  the  country,  com- 
batting the  propaganda  of  the  St.  Lawrence  advocates  and  havie 
succeeded  in  crystallizing  sentiment  throughout  the  Atlantic  Sea- 
board in  opposition  to  the  proposal.  The  appropriation  made  to 
carry  out  the  work  of  the  Commission,  however,  is  inadequate. 
When  it  is  known  that  the  fourteen  western  states  urging  the  con- 
struction of  a  ship  canal  through  the  St.  Lawrence  have  contribu- 
ted to  a  fund  of  over  $100,000  to  advance  the  project,  it  will  be 
seen  that  the  $5,000  appropriation  made  by  New  York  State,  which 
has  more  at  stake  than  any  other  single  state,  is  manifestly  insuffi- 
cient. Unquestionably,  the  St.  Lawrence  scheme  is  one  of  the  most 
important  matters  confronting  New  York  State  to-day.  The 
successful  consummation  of  the  plan  will  have  a  potent  effect  on 
the  development  of  commerce  and  carriers  on  the  Barge  Canal. 
While  I  have  no  fear  of  the  final  outcome  of  the  scheme,  believing 
it  is  destined  to  be  defeated  in  Congress,  the  State  of  New  York 
must  not  be  lulled  into  any  false  sense  of  security.  The  most 
vigorous  and  forceful  opposition  must  be  presented  up  to  the 
very  moment  of  the  defeat  of  the  plan  and,  to  that  end,  additional 
appropriation  enabling  the  Commission  to  fulfill  its  functions 
in  an  effective  manner  should  be  made  by  your  Honorable  Body. 
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The  commercial  interests^  fu  well  as  the  Congressional  representa- 
tives and  chief  executives  of  every  Atlantic  seaboard  and  Gulf 
State  should  learn  the  truths  of  the  St.  Lawrence  dream  as  New 
York  interests  understand  them.  Representatives  of  the  Stat^ 
should  personally  confer  with  these  interests  for  the  purpose  of 
convincing  them  by  the  presentation  of  indisputable  facts  that  the 
proposal  to  make  the  St.  Lawrence  River  above  Montreal  navigable 
to  ooean-going  ships  is  a  chimera  and  that  such  funds  as  may  be 
available  in  this  country  for  the  improvement  of  waterways  should 
be  expended  wholely  and  solely  on  the  modernizing  and  improve 
ment  of  domestic  canals,  rivers  and  harbors. 

NAVIGATION 

Conditions  Pebvailing  in  1920 

Navigation  on  the  canal  system  was  opened  for  the  season  on 
the  following  dates : 

On  the  Champlain  Canal  and  on  the  Cayuga  and  Seneca  Canal 
art  twelve  o'clock  noon  of  May  1st.  The  Erie  Canal  route  from 
Troy  to  Schenectady  was  opened  to  commerce  at  twelve  o'clock 
noon  of  May  1st,  and  the  passage  to  Oswego  via  the  Erie  Canal 
to  Three  Eiver  Point,  and  thence  via  the  Oswego  Canal,  was 
made  available  at  twelve  o'clock  noon  of  May  5th.  The  Erie 
Canal  for  its  entire  length  from  Troy  to  Buffalo  was  opene.l  to 
navigation  at  twelve  o'clock  noon  of  May  10th. 

In  addition  to  the  improved  channel,  the  following  portions  of 
the  unimproved  canal  were  made  ready  for  use  on  May  15th: 
In  the  city  of  Kochester,  from  Pittsford  to  Lock  66,  accommodat- 
ing traflBc  from  the  east,  and  between  the  South  Greece  junction 
lock  and  the  Lexington  Avenue  dam,  for  traffic  from  the  west; 
the  old  channel  between  Waterford  and  the  Hudson  river  at 
Albany,  and  all  of  the  old  canal  in  the  city  of  Syracuse,  including 
the  unimproved  Oswego  branch  northerly  to  Mud  Lock.  The 
portion  of  the  old  canal  between  Buffalo  and  Tonawanda  also  was 
retained  in  commission. 

While  the  date  for  the  official  closing  for  the  season  of  all 
canals  had  been  fixed  by  public  notice,  for  midnight  of  November 
27th,  it  was  December  13th  before  the  last  east-bound  barges 
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laden  with  freight  passed  out  of  the  canal  channel  at  Troy^  and 
to  accommodate  certain  tugs  and  craft  bound  for  Buffalo,  the 
channel  was  retained  in  use  on  the  Western  Division  until 
December  24th. 

The  maintenance  of  navigable  conditions  in  the  waterways  at 
so  late  a  date  was  most  unusual.  The  record  for  the  past  year  as 
to  the  number  of  days  in  which  the  waterways  were  available  has 
not  been  exceeded  in  any  previous  season.  It  can  by  no  means  be 
regarded  as  a  precedent.  The  extension  of  the  navigation  period 
was  made  possible  only  by  the  existence  of  favorable  weather 
conditions.  Little  or  no  snow  had  fallen  in  the  canal  zone  during 
the  month,  and  the  temperature  was  not  sufficiently  low  to  cause 
the  formation  of  ice  of  any  substantial  thickness,  excepting  in 
the  summit  levels  where  the  difficulty  was  overcome. 

It  has  been  the  aim  of  the  Department  to  maintain  the  canal 
and  its  structures  in  condition  for  commercial  use  to  as  late  a 
date  as  may  be  physically  possible,  but  the  experience  had  in 
many  years  shows  that,  excepting  in  a  few  isolated  instances, 
navigation  on  the  State's  waterways  is  dangerous  after 
December  1st. 

The  opening  of  the  Erie  or  main  channel  prior  to  the  date  on 
which  it  actually  took  place  would  have  been  of  no  avail,  inas- 
much as  the  waters  of  Lake  Erie  and  the  entrance  at  Buffalo 
were  blocked  by  ice  up  to  and  including  May  12th. 

During  the  entire  season  perfect  conditions  almost  constantly 
prevailed  for  the  passage  of  boats.  The  detentions  reported  were 
few  in  number  and  brief  in  duration.  On  May  19th  a  collision 
of  two  Federal-owned  vessels  with  the  upper  gates  of  Lock  No.  3, 
at  Waterford,  damaged  the  structure  to  such  extent  as  to  cause 
a  delay  of  24  hours  for  the  making  of  the  necessary  repairs ;  and 
on  July  11th  the  breaking  of  the  portal  castings  at  Lock  ^o.  17, 
at  Little  Falls,  rendered  the  lock  inoperative  for  practically  the 
same  period.  The  only  other  delays  experienced  by  traffic  were 
due  to  circumstances  beyond  the  control  of  the  Department.  The 
excessive  rains  occurring  about  October  1st  in  the  eastern  part  of 
the  State  occasioned  such  high  water  in  the  canalized  Mohawk 
river  and  in  the  Hudson  river  in  the  vicinity  of  Mechanicville, 
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as  to  hinder  to  some  degree  the  movement  of  boats  on  October  Ist, 
2d  and  8d.  On  November  23d  and  24th  similar  conditions 
existed,  and  txaflSc  on  the  Mohawk  river  was  partially  suspended 
on  those  days. 

For  the  first  time  the  terminal  harbor  at  Rochester  was  in  nse. 
By  the  construction  of  the  dam  at  Court  street  the  pool  in  the 
Genesee  river  was  created,  making  it  possible  for  boats  to  reach 
the  terminal  dock  provided  in  that  city. 

OHAimEL  Lights  and  Buoys 

During  the  past  year  nearly  100  additional  channel  lights  were 
installed  for  the  protection  and  guidance  of  navigation,  making 
the  total  at  present  in  place  about  1,700.  In  the  performance 
of  this  work  the  suggestions  made  by  canal  users  were  heeded, 
and  where  actual  experience  had  shown  the  need  of  further  equip- 
ment, the  same  was  promptly  supplied. 

It  is  believed  that  the  buoy  system  at  present  in  existence  on  the 
canals  is  the  most  nearly  perfect  of  its  kind  in  the  United  States. 
With  so  great  a  portion  of  the  route  lying  in  canalized  waterways, 
the  efficient  maintenance  of  an  adequate  system  of  channel  markers 
is  of  the  highest  importance,  and  this  branch  of  the  Department's 
work  has  been  given  the  most  serious  consideration  by  me. 
Realizing  that  however  perfect  the  plant,  its  value  would  be 
impaired  by  careless  or  incompetent  operation,  I  found  it  neces- 
sary to  reorganize  the  entire  buoy  light  tending  service.  Thirty- 
one  areas  were  constituted,  each  averaging  10  miles  in  length. 
The  buoy  lights  on  each  area  were  placed  under  the  charge  of  a 
single  employee,  with  the  duty  of  patrolling  his  section  daily 
and  keeping  in  perfect  condition  each  light  under  his  care.  In 
the  making  up  of  this  force  at  the  beginning  of  the  1920  season, 
I  abandoned  the  practice  theretofore  in  force  of  a  haphazard 
selection  of  men  from  localities  adjacent  to  the  buoys  to  be  cared 
for.  With  the  approval  of  the  Civil  Service  Commission  the 
positions  were  placed  in  the  competitive  schedule  of  the  civil 
service,  and  appointments  made  from  the  eligible  lists  established 
after  open  competitive  examination.  A  motor  boat  was  furnished 
each  man,  to  be  used  solely  in  the  performance  of  his  duties. 
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The  plan  adopted  has  shown  excellent  results.  The  type  of 
young  men  who  are  now  in  this  service  promises  to  the  State  con- 
scientious attention  to  the  work,  and,  as  I  believe,  the  most  serious 
problem  connected  with  this  important  branch  of  canal  adminis- 
tration has  been  solved. 

Canal  Tesminals 

During  the  past  year,  within  the  amount  available  for  the  pur- 
pose, splendid  progress  was  made  toward  bringing  the  canal 
terminals  to  a  state  of  completion.  With  few  exceptions,  the 
work  remaining  to  be  done  has  to  do  with  the  matter  of  equip- 
ment. Canal  traffic  had  at  its  disposal  splendid  facilities  for  the 
handling  of  freight. 

Location  and  Equipment  op  New  Yobk  City  Terminals 
At  Piers  5  and  6,  East  River 

Two  piers  with  adjacent  slips  are  available  for  use.  On  Pier 
6  is  situated  a  warehouse  of  modem  type,  450  feet  long  and  50 
feet  wide,  with  a  headhouse  immediately  adjoining,  two  stories 
in  height,  containing  the  New  York  city  offices  of  the  canal 
officials.  On  both  sides  of  the  warehouse,  electric  wharf  cranes 
are  in  place,  being  especially  designed  for  the  transfer  of  heavy 
freight  between  the  house  and  the  boats.  In  addition,  both  piers 
are  supplied  with  Byers  auto  cranes,  tier  lift  trucks,  freight 
handling  trailers  and  trucks  and  other  miscellaneous  devices. 

Pier  No.  5  is  an  uncovered  structure,  570  feet  long  and  70 
feet  wide.  At  all  times  during  the  year,  the  capacity  of  the 
terminal  has  been  used  to  the  full  so  far  as  the  dockage  of  boats 
is  concerned,  and  a  large  amount  of  freight  has  been  received 
and  shipped. 

At  West  53cZ  Street,  North  River,  Borough  of  Manhattan 
This  pier  has  a  length  of  700  feet  and  a  width  of  90  feet  and  is 
equipped  with  a  warehouse  260  feet  long  by  50  feet  wide.  A 
headhouse  for  office  purposes  has  also  been  erected  some  distance 
from  the  freight  building.  The  whole  structure  has  practically 
been  completed  and  was  put  to  some  use  during  the  season.     A 
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small  amount  of  work  still  remains  to  be  done  covering  the  pave- 
ment of  a  portion  of  the  pier  and  the  installation  of  heating  and 
plumbing  systems.  Contracts  for  these  improvements  are  under 
way. 

At  13Sth  Street,  Mott  Haven,  in  the  Borough  of  The  Bronx 
At  the  present  time,  besides  the  dock  structure,  the  equipment 
at  this  terminal  consists  of  a  brick  building  adjacent  to  the  street 
and  is  available  for  the  storage  of  freight.  Some  use  already  has 
been  made  of  it.  Contract  for  the  construction  of  a  permanent 
freighthouse  has  been  awarded  and  the  work  is  now  in  progress. 

At  the  foot  of  North  J  (tine  Street,  Long  Island  City,  in  the 
Borough  of  Queens 

The  dock  and  warehouse  have  been  fully  completed  and  were 
placed  at  the  disposal  of  commerce  early  in  the  year.  While 
traffic  availed  itself  of  the  facilities  offered  to  some  extent,  full 
utilization  awaits  the  opening  of  a  proper  approach  to  the  terminal 
from  the  land  side.  Negotiations  to  this  end  have  been  had  with 
the  city  authorities. 

The  warehouse  is  200  feet  long  by  50  feet  wide.  Freight 
handling  machinery  will  later  be  supplied,  of  the  type  required 
by  the  nature  of  freight  shipped  and  received. 

At  Dupont  Street  J  Greenpoint,  in  the  Borough  of  Brooklyn 
Two  piers  are  provided,  upon  one  of  which  is  located  a  ware- 
house 402  feet  long  by  50  feet  wide,  this  structure  being  in  addi- 
tion to  a  storage  building  located  in  the  rear  of  the  terminal  site. 
While  the  greatest  use  of  the  terminal  facilities  provided  here 
has  been  in  connection  with  the  assemblying  of  fleets  of  coal 
barges,  the  development  of  the  ordinary  freight  traffic  is  looked 
for  during  the  coming  season. 

At  Gowanus  Bay,  in  the  Borough  of  Brooklyn 
The  work  on  the  new  pier  was  brought  to  completion  late  in 
1'920.  A  wooden  freighthouse  160  feet  long  by  32  feet  wide  has 
been  in  place  during  the  entire  season.  Contract  for  a  permanent 
structure  has  been  awarded  and  the  completion  of  the  new  build- 
ing will  doubtless  be  seen  before  the  opening  of  another  season  of 
navigation. 
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This  locality  has  been  made  use  of  to  a  large  extent  for  the 
mooring  of  boats,  and  a  year  ago  the  Department  set  it  aside  as 
winter  quarters  for  canal  barges.  It  is  here  that  the  first  grain 
elevator  for  New  York  City  will  be  constructed.  Preliminary 
work  is  now  under  way.  Special  reference  to  this  project  will  be 
found  later  in  this  report 

At  Halletts  Cove,  in  the  Borough  of  Queens 
Contract  was  awarded  in  1919  for  the  work  necessary  to  pro- 
vide terminal  facilities  at  this  pointy  which  work  includes  the 
dredging  of  a  slip,  the  building  of  a  dock  wall  and  repairs  to  the 
existing  bulkhead.    It  has  not  as  yet  been  brought  to  completion. 

At  Flushing,  in  the  Borough  of  Queens 
The  work  of  dredging  the  necessary  terminal  harbor  and  the 
building  of  a  dock  wall  with  a  wooden  f  reighthouse  has  been  under 
way  since  1919,  but  completion  has  not  as  yet  been  had. 

Location  and  Equipment,  Outside  tiie  City  of  New  Yokk 

At  practically  all  points  along  the  line  of  the  improved  canal 
where  indications  existed  as  to  the  development  of  traffic  in  suffi- 
cient amount,  terminal  docks  have  been  provided. 

Below  will  be  found  a  complete  list  of  these  localities  with  the 
equipment  which  may  be  found  available  at  each.  Where  the 
name  of  the  localily  alone  appears,  a  dock  wall  only  has  been 
provided. 

Location  Type  and  sue  of  warehouse  fMght  handling  maehinery 

Albany Concrete  and  steel,  33  x  210 15-ton  hand  steel  derrick,  2-ton 

portable  steam  crane. 

Amsterdam Timber  (2),  32  x  100 1-ton  derrick,  electric. 

Brewerton. 

Buffalo Timber,  32  x  200;  concrete  and 

steel,  80  x  500 Two  2-ton  portable  steam  cranes. 

Canajcrfiarie Timber,  32  x  50 H-ton  hand  derrick. 


Cohoes. 
Crescent. 

Fonda Timber,  Id  x  100 M-Um  hand  derrick. 

Fort  Edward Timber,  16  x  30 H-ton  hand  derrick. 

Fort  Plain Timber,  32  x  100 }|-ton  hand  derrick. 

Frankfort limber,  16  x  60 H-ton  hand  derrick. 

Fulton Timber,  20  x  50 H-ton  hand  derrick. 

Herkimer Tunber  (2),  16x100  and  20x33.  ^ton  hand  derrick. 

Holley Timber,  16  x  30 ^-ton  hand  derrick. 

nion Timber,  16  x  60 H-ton  hand  derrick. 
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Location  Type  and  sise  of  warehouse  iVeifi^t  haadling  machinery 

Little  Falla Timber,  32  x  160 15-ton  dectric  steel  denriok,  2-ton 

portable  steam  crane,  H-^n 
hand  derrick. 

Lockport  (upper)  Timber,  32  x  100 J^-ton  hand  derrick. 

Loc]q>ort  Gower)  Timber,  32  x  100 }^ton  hand  derrick,  164on  hand 

derrick,  2-ton  portable  steam 


Lyons Timber,  32  x  60. 

MechanicviDe. . .  Timber,  16  x  30 H-ton  band  derrick. 

Medina Timber,  24  x  70 ^ton  band  derrick. 

Oswego  (lake) }4-ton  portable  steam  erane. 

Oswego  (river) . .  Timber,  32  x  50. 

Plattsburg. 

Port  Henry Timber,  16  x  30. 

Rochester Timber,  32  x  200 2-ton  portable  steam  crane,  8-ton 

fixed  steam  derrick. 

Rome Timber,  32  x  200 15-ton  electric  steel  derrick,  H- 

tcm  hand  derrick,  H-ton  con- 
veyor. 

Rouses  Point 

Schenectady Timber,  16  x  100 H-Um  hand  derrick,  ^ton  port- 
able electric  conv^or,  2  2-ton 
portable  steam  cranes. 

SchuylerviUe* 

Spenoerport Timber,  16  x  30 H-ton  hand  derrick. 

St.  Johnsville. 

Syracuse Timber,  32  x  200 Four  1-ton  electric  derricks,  2 

2-ton  portable  steam  cranes. 

Thomson One    ^ton    electric    package 

freight  conv^or. 

N.  Tonawanda. .  Timber,  24  x  100 15-ton  hand  steel  derrick. 

Tonawanda Timber,  32  x  80 2-ton  portable  steam  crane 

Troy  (lower) ... .  Timber  (2),  16  x  50,  32  x  100. . .  Two  M-ton  hand  derricks,  2  2-ton 

steam  cranes. 

Utica Timber,  32  X  200 Two  V^ton  hand  derricks. 

Waterford One  J^ton  hand  derrick. 

Watkins. 

Weedsport Timber,  16  x  30. 

Whitehall Concrete  and  steel,  33  x  114 15-ton  hand  sted  derrick,  2-ton 

portable  steel  crane. 

Railroad  connections  will  be  found  at  the  following  terminals: 

At  Erie  Basin,  Buffalo,  with  the  New  York  Central  Railroad 
Company; 

At  Rochester,  with  the  Lehigh  Valley  Railroad  Company ; 

At  Syracuse,  with  the  Delaware,  Lackawanna  &  Western  R.  R. 

Co.; 

At  Schenectady,  with  the  Delaware  &  Hudson  Railroad  Com- 
pany; 

At  Troy,  with  the  New  York  Central  R.  R.  Co.,  and  Boston  & 
Maine  R.  R.  Co. ; 

*  The  terminal  at  Schuylerville  Is  located  on  a  branch  of  the  unimproved  ChampUin 
canal  and  is  available  only  for  the  use  of  craft  of  the  ordinary  canal  boat  type. 
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At  Albany,  with  the  Delaware  &  Hudson  Railroad  Company; 
and 

At  Oswego,  with  the  Delaware,  Lackawanna  &  Western  Bail- 
road  Company. 

osganization     fob     maintenance     and     qpsbatlon     of 
Tbbminals 

With  the  practical  completion  of  the  terminal  project  at  an 
expense  to  the  State  of  over  $19,800,000,  the  problem  of  organiz- 
ing a  maintenance  and  operation  force  was  given  most  serious 
study.  It  was  realized  that  not  only  must  the  property  itself 
be  cared  for  in  an  efficient  manner  bat  to  the  end  that  the  shipping 
public  might  have  the  fullest  use  of  the  terminals,  their  manage- 
ment should  be  along  practical  business  lines. 

For  the  care  and  operation  of  the  elaborate  freight  handling 
machineiy,  I  assigned  employees  from  other  branches  of  the 
Department's  work  who  had  been  appointed  from  the  civil  service 
eligible  lists,  and  who  had  demonstrated  their  qualifications  and 
fitness  for  the  nature  of  the  work  now  in  hand.  With  these  men 
as  a  nucleus,  electricians  and  other  skilled  mechanics  were  secured 
aa  needed. 

The  method  adopted  for  the  management  of  the  terminals  is 
somewhat  similar  to  that  followed  by  the  city  of  New  York.  One 
or  more  officials  under  the  designation  of  harbormaster  have  been 
employed  to  remain  constantly  on  duty  during  16  hours  of  the 
day  at  each  terminal.  Such  harbormasters  are  vested  with 
authority  to  enforce  the  adopted  rules  and  regulations.  They  are 
responsible  for  the  State's  property  placed  in  their  immediate 
care  and  are  charged  with  the  duty  of  seeing  to  it  that  the 
needs  of  traffic  are  served  and  the  rights  of  all  protected.  At  the 
head  of  the  division  of  harbormasters  is  a  chief,  to  whom  all 
questions  arising  between  the  local  harbormasters  and  the  ship- 
ping public  must  be  referred  for  decision,  such  chief  harbor- 
master in  turn  being  guided  by  instructions  from  the  Superin- 
tendent of  Public  Works. 

This  plan  of  organization  in  its  actual  application  has  borne 
excellent  results.  Nearly  all  of  the  men  making  up  the  force 
had  more  or  less  experience  in  lines  of  work  connected  with  water 
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transportation  and  this  fact  greatly  assisted  me  in  the  State's  new 
enterprise. 

What  I  have  said  above  refers  particularly  to  the  important 
terminals  in  the  cil^  of  New  York.  To  other  terminals  along  the 
line  of  the  canal,  harbormasters  also  have  been  assigned,  but  as 
may  be  expected  the  volume  of  business  done  has  not  reached 
the  proportions  seen  at  the  New  York  terminals. 

CHABa£S  FOfi  UsB  OF  TsSMINALS 

While  under  constitutional  provision  navigation  of  the  State 
canals  is  free,  it  has  been  my  opinion,  as  well  as  that  of  my 
immediate  predecessors,  that  the  inhibition  aj9  to  fees  did  not 
apply  to  the  terminal  facilities  which  the  State  has  furnished 
in  conjunction  with  the  waterways.  Since  section  15  of  the 
Terminal  Construction  Act  authorizes  and  directs  the  Canal 
Board  to  prescribe  rules  and  regulations  for  the  use  and  manage- 
ment of  the  terminals,  it  has  been  assumed  that  such  rules  and 
regulations  may  provide  for  payment  to  the  State  of  reasonable 
fees  by  those  who  make  use  of  the  new  docks  and  their  facilities. 
At  any  rate,  such  policy  has  been  followed. 

At  my  recommendation,  a  partial  schedule  of  charges  has  been 
adopted  by  the  Canal  Board,  covering  the  use  of  terminals 
located  in  New  York  City  and  Buifalo.  During  the  past  two 
seasons,  the  use  of  other  terminals  has  been  free  to  canal  users, 
it  having  been  deemed  wise  in  the  efforts  being  made  to  develop 
canal  commerce  to  hold  such  question  in  abeyance.  It  has  been 
made  plain  however  that  the  making  of  charges  for  all  of  the 
State  terminals  is  in  contemplation  and  at  some  future  date  a 
complete  schedule  of  fees  will  be  adopted.  The  handling  of  the 
matter  of  terminal  charges  in  this  manner  seems  to  have  been 
satisfactory  to  all  interests  and  the  charges  made  for  the  privileges 
available  at  the  New  York  City  terminals  have  been  willingly 
paid  by  those  making  use  of  them. 

The  whole  matter  of  terminal  charges  is  one  of  the  greatest 
importance.  While  the  State  offers  to  commerce  a  splendid  water 
route  for  the  transportation  of  freight  from  the  Great  Lakes  to 
the  sea  without  charge  of  any  kind,  it  is  but  just  that  those  who 
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avail  themselves  of  additional  facilities  while  making  the  passage 
should  make  reasonable  return  for  the  same,  provided  that  the 
tinancial  burdens  thus  imposed  will  not  be  too  great.  1  realize 
that  any  charge  made  for  terminal  use  will  be  reflected  in  the 
canal  transportation  rate  and  thus  have  an  important  bearing  on 
the  amount  of  traffic,  but  nevertheless  it  is  only  just  that  the 
canal  terminals  be  made  self-supporting  and  that  the  State  be 
put  to  no  expense  for  their  upkeep  and  operation. 

Suggested  Amendments  to  Terminal  Act 

The  experience  had  by  the  department  in  one  year's  actual 
management  of  the  terminals  has  shown  the  necessity  for  amend- 
ment of  the  Terminal  Act,  in  order  that  the  State's  interests  might 
be  protected. 

By  section  15  of  the  statute  (chapter  746  of  the  Laws  of  1911), 
the  Canal  Board  is  authorized  and  directed  to  prescribe  rules 
and  regulations  for  the  use  of  the  terminals,  which  rules  and 
regulations  may  he  altered  from  time  to  time.  It  is  further 
provided  that  such  rules  and  regulations  and  the  provisions 
of  the  act  for  the  management,  administration  and  control  of  ter- 
minals, shall  be  enforced  by  the  Superintendent  of  Public  Works. 

Fairly  interpreted,  this  provision  of  law  would  seem  to 
definitely  limit  the  authority  of  the  Superintendent  of  Public 
Works.  Although  intended  by  the  Constitution  and  the  gen- 
eral canal  law  to  have  custody  and  control  of  the  canal  system 
of  the  State  and  of  structures  connected  therewith,  and  in  spite 
of  the  fact  that  he  is  primarily  responsible  for  their  maintenance 
and  operation,  he  is  distinctly  limited  in  his  management  to  the 
directions  given  him  by  the  Canal  Board.  In  enacting  the  pro- 
visions of  section  15,  I  assume  the  framers  of  the  measure  had  in 
mind  the  principle  of  establishing  some  method  of  control  of  the 
acts  of  the  administrative  official.  As  applied  to  broad  matters 
of  policy  the  application  of  such  principle  is  most  wise  and  is 
along  the  lines  followed  in  nearly  all  the  activities  of  the  State 
government. 

3 
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As  it  now  reads,  however,  section  15  confers  on  the  Canal 
Board  sole  authority  in  matters  of  detail.  It  deprives  the 
Superintendent  of  Public  Works  of  any  direct  power,  and  any 
action  of  his  not  based  on  a  specific  rule  and  regulation  duly 
adopted  by  the  Canal  Board  is  subject  to  challenge  by  any 
interested  party,  and  may  be  successfully  resisted  even  if  such 
action  was  absolutely  necessary  for  the  protection  of  the  State's 
interests  and  its  own  property. 

The  management  and  operation  of  docks  and  wharfs,  and  the 
great  warehouses  connected  with  them,  and  the  use  of  the 
elaborate  freight  handling  machinery,  is  a  new  enterprise  on  the 
part  of  the  State.  As  referred  to  above,  it  is  not  practicable  for 
the  Canal  Board  to  adopt  such  rules  and  regulations  for  the 
management,  administration  and  control  of  terminals  as  will 
cover  all  contingencies.  Especially  with  reference  to  New  York 
harbor  conditions  which  are  constantly  changing,  and  with  due 
regard  to  the  State's  policy  of  canal  maintenance  along  liberal 
lines,  the  Superintendent  of  Public  Work  should  be  placed  in 
position  to  meet  the  situation  at  all  times  and  to  administer  the 
affairs  connected  with  the  terminals  in  a  manner  that  will  be  for 
the  State's  best  interests. 

I  therefore  recommend  that  consideration  be  given  to  tEe 
amendment  of  section  15  of  chapter  746  of  the  Laws  of  1911  in 
such  manner  as  will  vest  in  the  Superintendent  of  Public  Works 
authority  to  take  all  necessary  action  with  respect  to  the  terminal 
property  as  the  State's  interests  may  require  from  time  to  time 
without  awaiting  the  convening  of  the  members  of  the  Canal 
Board  to  consider  the  subject  in  hand.  It  is  not  in  my  mind  to 
suggest  the  removal  of  the  terminals  entirely  from  Canal  Board 
jurisdiction,  but  merely  to  plac^  some  original  power  in  the 
hands  of  the  Superintendent  of  Public  Works  to  enable  him  to 
cope  with  contingencies  frequently  arising. 

The  act  should  be  amended  further  by  making  provision  for 
some  method  by  which  penalties  may  be  imposed  upon  those 
violating  the  rules  laid  down  for  the  use  of  the  terminals  or  refus- 
ing to  comply  with  directions  given  by  the  Superintendent  of 
Public  Works  or  the  harbormaster.    Occasions  already  have  arisen 
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where  the  need  of  some  power  such  as  this  was  apparent.  Full 
benefits  cannot  be  had  from  this  great  plant  without  an  orderly 
conduct  of  affairs  connected  with  it,  and  the  rules  adopted  will 
be  of  little  avail  unless  means  are  at  hand  to  punish  those  who 
disregard  them.  In  my  opinion,  your  Honorable  Body  should 
consider  the  enactment  of  a  law  which  would  confer  upon  the 
Superintendent  of  Pulblic  Works  authority  to  impose  penalties 
on  offenders,  and  that  the  amounts  of  such  penalties  should  be 
recovered  by  the  AttomeyXJeneral  in  an  appropriate  action  or 
proceeding  instituted  in  the  name  of  the  State  of  New  York  in 
any  court  of  competent  jurisdiction. 

Another  serious  defect  in  the  statute  is  the  lack  of  authority, 
as  I  understand  it,  on  the  part  of  the  Superintendent  of  Public 
Works,  to  remove  or  cause  to  be  removed  from  any  terminal 
site  any  vessel,  sunken  or  afloat,  whose  presence  hinders  the  full 
and  proper  use  of  the  terminal,  or  constitutes  a  menace  to  other 
craft.  In  order  that  the  State  might  be  put  to  no  loss  in  the 
taking  of  such  action,  any  expense  incurred  in  such  removal  work 
should  be  made  a  charge  against  the  owner  of  the  boat  so  removed, 
and  the  amount  should  be  collected  from  such  owner  by  appro- 
priate legal  proceeding;  and  in  the  event  that  the  owner  of  the 
boat  so  removed  was  unknown,  or  failed  to  claim  the  same,  the 
State  should  have  authority  to  sell  the  same  to  the  highest  bidder 
and  reimburse  itself  for  the  cost  of  the  removal  work. 

I  also  recommend  that  a  similar  provision  be  included  in  the 
statute  covering  freight  or  property  placed  or  stored  on  any 
terminal  pier  or  any  warehouse  and  which  the  owner  refuses 
or  neglects  to  remove  after  due  notice,  or  which  may  be  unclaimed 
or  abandoned. 

Revxnije  Secubed 

Already  the  terminals  located  in  the  city  of  New  York  have 
been  placed  on  what  will  not  only  become  a  self-supporting  basis, 
but  will  secure  to  the  State  a'  surplus  as  well.  In  addition  to 
the  ordinary  fees  imposed  for  the  dockage  of  boats,  permission 
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has  been  granted  for  the  temporary  storage  of  freight  in  the 
various  warehouses,  and  monthly  rentals  received  therefor. 

Another  source  of  financial  return  has  been  the  use  of  certain 
of  the  terminal  sites  by  steamers  of  the  larger  size.  I  am  fully 
aware  that  the  terminal  docks  constructed  by  the  State  in  New 
York  City  were  primarily  intended  to  facilitate  and  develop  com- 
merce on  the  improved  canal  system,  and  for  the  handling  of 
freight  destined  to  or  bound  from  the  canals.  Nevertheless  pend- 
ing the  development  of  such  amount  of  canal  traffic  as  would  re- 
quire the  use  of  all  such  terminals,  I  deemed  it  unwise  and  contrary 
to  the  State's  best  interests  to  permit  the  structures  to  remain  idle 
when  the  general  interests  of  commerce  in  and  about  New  York 
harbor  demanded  some  use  of  them.  In  accordance  with  this 
principle,  where  space  has  been  available  at  several  of  the  New 
York  City  terminals,  with  the  approval  of  the  Canal  Board  I 
have  permitted  the  docking  of  steamers  on  payment  of  the  fees 
fixed  in  the  adopted  regulations.  Such  permits,  however,  and 
in  fact  all  of  those  issued  by  the  department,  are  strictly  revocable 
in  their  nature,  and  at  all  times  the  department  has  been  in 
position  to  provide  for  the  necessities  of  purely  canal  traJffic  as 
they  appear. 

During  practically  what  was  the  first  year  of  terminal  opera- 
tion, the  revenue  derived  from  the  terminals  located  in  the  city 
of  New  York  for  the  twelve  months  ended  December  1st  was 
$79,808.80,  of  which  the  sum  of  $74,221.71  covered  fees  col- 
lected for  wharfage,  and  $5,587.09  considerations  for  the  issue 
of  permits  authorizing  the  use  of  the  freight  handling  machinery' 
and  storage  in  the  warehouses.  With  the  business  rapidly  develop- 
ing, the  continuation  of  the  present  policy  is  certain  to  make  the 
whole  terminal  project  not  only  self-supporting  but  provide  a 
fund  for -future  betterments. 

So  far  as  the  terminals  at  Buffalo  are  concerned,  the  permits 
already  granted  for  use  during  the  closed  season  of  the  Erie 
Basin  dock  will  net  the  department  the  sum  of  $1,500. 
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ADDITIONAL  IMPROVEMENTS  DESIRABLE  IN  CON- 
NECTION WITH  NEW  CANAL  AND  ITS  TERM- 
INALS 

Without  intending  any  disparagement  of  the' canal  and  term- 
inal systems  as  they  now  exist,  or  attributing  to  them  any  defects 
which  would  prevent  their  profitable  use  by  commercial  enter- 
prises, the  fact  remains  that  to  carry  out  to  the  full  the  pur- 
poses had  in  mind  when  the  great  projects  were  undertaken,  much 
remains  to  be  done.  It  is  true  that  a  splendid  channel  has  been 
made  available  for  commerce.  It  is  equally  true  that  to  a  con- 
siderable extent  the  demands  of  transportation  interests  for  dock- 
age facilities  have  been  met.  The  moneys  already  devoted  by  the 
People  to  the  great  enterprise,  totaling  upwards  of  $164,000,000, 
have  been  well  spent  and  the  value  of  the  work  done  is  apparent 
to  all. 

In  spite,  however,  of  all  that  has  been  accomplished,  it  has 
become  apparent  to  those  who  have  devoted  years  of  study  to  the 
subject  tliat  facilities  for  the  handling  of  grain  and  coal  must 
be  provided  if  the  canal  is  to  take  its  place  as  a  great  transporta- 
tion instrumentality.  It  also  has  been  urged  that  many  localities 
.along  the  Hudson  river  and  on  the  line  of  the  canal  itself  have 
been  neglected,  so  far  as  terminal  improvements  are  concerned, 
and  thesfi  places  deserve  serious  attention,  not  only  by  reason  of 
their  importance  but  also  on  account  of  the  prospect  of  business 
to  be  derived. 

This  question  has  received  much  attention  from  the  commercial 
organizations  of  the  State.  Many  conferences  were  had  not  only 
as  to  the  policy  which  should  be  suggested  to  the  State,  but  also 
with  reference  to  the  nature  and  location  of  the  further  improve- 
ments desired.  After  a  thorough  discussion  at  public  meetings, 
at  which  representatives  of  commercial  and  civic  bodies  through- 
out the  State  were  present,  it  was  determined  to  submit  to  the 
Legislature  a  proposition  calling  for  a  further  issue  of  bonds. 
The  slogan  "Finish  The  Job"  was  adopted,  and  following  an 
enthusiastic  meeting  held  in  the  city  of  Albany  in  March  last, 
a  program  of  action  was  adopted  which  resulted  in  the  intro- 
duction in  the  Senate  on  April  8,  1920  of  the  bill  known  as 
Introductory  No.  1530. 
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This  measure  authorized  an  issue  of  bonds  in  an  amount  not 
to  exceed  $33,000,000  to  provide  funds  for  the  following 
purposes : 

For  the  construction  of  a  grain  elevator  — 

At  Buffalo $1,600,000 

At  Tonawanda 1,000,000 

At  Osvsrego 1,000,000 

At  Gowanus  Bay  (Borough  of  Brooklyn,  City 

of  New  York) 2,400,000 

For  the  construction  of  coal  transfer  terminals — 

At  Ithaca 1,260,000 

At  Watkins 1,250,000 

For  the  construction  of  canal  docks  and  terminal 
facilities  on  the  Hudson  river  — 

At  Poughkeepsie 400,000 

At  Kingston 700,000 

At  Newburgh 600,000 

At  Hudson 300,000 

At  Yonkers 500,000 

For  completing  the  terminal  improvement  work 
already  begun  — 
At  Erie  Basin  and  Ohio    Basin    Terminals, 

Buffalo 2,500,000 

At  Eochester 1,400,000 

At  Syracuse 650,000 

At  Utica 450,000 

At  the  city  of  New  York 3,500,000 

For  providing  terminals  at  municipalities  not 
specifically  mentioned,  and  for  furnishing  at 
all  terminals  suitable  coal  and  freight  handling 
devices  as  may  be  necessary 1,000,000 


The  remaining  portion  of  the  proposed  bond  issue,  namely, 
$12,500,000,  was  intended  to  cover  the  cost  of  meeting  obliga- 
tions already  incurred  by  the  State  in  connection  with  damage 
claims  arising  from  the  work  performed  under  the  so-called  Barge 
Canal  and  Terminal  Acts,  it  having  been  found  that  the  balance 
remaining  in  the  funds  applicable  to  those  projects  will  be  insuf- 
ficient to  pay  the  anticipated  awards  on  unsettled  claims.  Many 
of  these  claims  are  now  in  litigation,  and  the  amount  of  recoveries 
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will  remain  undetermined  until  the  final  decisions  of  the  court 
have  been  rendered.  Based  on  past  experience  in  dealing  with 
claims  of  this  character  it  is  believed  that  the  sum  named  will  be 
needed  to  discharge  the  State's  legal  obligations. 

While  Senate  Bill  Introductory  No.*  1630  was  not  enacted  into 
law,  appropriations  were  made  by  which  a  beginning  of  the  work 
outlined  in  the  program  was  made  possible.  As  I  understand  it, 
the  pendency  before  your  Honorable  Body  of  a  proposition 
authorizing  the  issuing  of  bonds  for  another  purpose  made  impos- 
sible favorable  consideration  of  the  whole  canal  improvement  pro- 
ject.   I  now  earnestly  invite  your  serious  attention  to  it. 

The  making  of  provision  to  meet  the  State's  legal  obligation 
with  respect  to  pending  claims  of  course  must  be  admitted,  but  it 
is  of  equal  importance  that  the  State  rfiall  not  waver  in  its  policy 
of  waterways  improvement.  The  immense  investment  already 
made  must  be  protected.  The  job  should  be  finished.  With  so 
much  already  accomplished,  and  with  the  realization  of  the  ulti- 
mate object  of  the  canal  improvement  in  sight,  it  would  be  a 
direct  reversal  of  the  century  old  policy  of  the  State  to  withhold 
from  its  waterways  the  moneys  needed  to  render  them  an 
efficiently  working  commercial  plant.  Never  in  the  history  of 
commerce  has  the  need  of  water  transportation  been  so  great,  and 
never  was  the  success  of  any  venture  more  assured. 

Although  the  movement  to  fully  complete  the  canal  and  terminal 
improvements  had  its  source  in  the  demands  of  the  various 
municipalities  of  the  State  backed  by  the  important  commercial 
organizations,  and  it  was  through  their  efforts  that  the  subject 
was  presented  in  concrete  form  a  year  ago,  I  take  this  occasion 
of  officially  submitting  the  necessities  of  the  matter  to  you,  adding 
to  the  appeals  already  made,  my  own  official  endorsement, 
''  Finish  the  J  oh." 

Construction  of  Two  Grain  Elevators  Authorized 
While  as  I  have  stated  above,  the  proposed  referendum  pro- 
viding for  further  extensive  canal  construction  work  was  not 
adopted  at  your  last  session,  your  Honorable  Body  recognizing 
the  importance  of  the  matters  covered  by  it,  enacted  Chapter  698 
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of  the  Laws  of  1920,  which  authorized  the  construction  and  equip- 
ment of  Barge  canal  grain  terminals  at  Gowanus  Bay  in  the  city 
of  New  York  and  at  Oswego.  The  execution  of  contracts  for  the 
former  structure  was  authorized  to  the  extent  of  $2,500,000  and 
for  the  latter  of  $1,000,000.  To  permit  of  the  commencement 
of  actual  operations,  the  sum  of  $550,000  was  made  available  for 
the  work  at  Gowanus  Bay  and  the  sum  of  $225,000  for  that  at 
Oswego. 

Contracts  for  foundations  for  both  elevators  already  have  been 
let  and  the  work  is  now  under  way.  With  the  practical  completion 
of  the  plans  and  specifications  for  the  entire  structures,  the  depart- 
ment will  be  in  position  to  award  the  remaining  contracts  early 
in  the  present  year,  thus  making  necessary  the  appropriation  at 
this  legislative  session  of  the  balance  in  the  total  of  the  authoriza- 
tion. I  therefore  recommend  that  such  action  be  taken  in  order 
that  the  grain  elevators  at  Gowanus  Bay  and  at  Oswego  may  be 
available  for  the  actual  use  of  commerce  during  the  season  of 
1922. 

Pfo  great  has  been  the  interest  displayed  in  these  projects,  that 
the  breaking  of  ground  for  the  foundations  of  the  two  elevators 
was  not  allowed  to  go  unnoticed.  On  November  12th  a-t  Brooklyn, 
and  again  on  December  16th  at  Oswego,  there  were  gathered 
at  the  respective  sites  oiBcials  of  the  State  and  nearby  municipali- 
ties and  representatives  of  commercial  organizations  and  canal 
transportation  companies  to  take  part  in  the  first  steps  in  what  is 
considered  a  project  second  only  in  importance  to  the  enlargement 
of  the  canal.  In  the  addresses  delivered,  prophecies  of  the 
splendid  results  to  follow  were  freely  made.  On  both  occasions, 
to  the  State  Engineer  and  Surveyor  and  myself,  was  accorded  the 
honor  of  actually  breaking  ground  for  the  first  grain  elevators 
ever  authorized  and  contracted  for  by  the  State  of  New  York. 

Additional  Terminal  Equipment  Authorized 
As  a  further  step  toward  carrying  into  effect  the  recommenda- 
tions of  the  canal  authorities  and  the  commercial  organizations 
of  the  State,  there  was  also  appropriated  at  the  1920  session,  the 
sum  of  $1,850,000  for  the  continuation  of  the  work  of  construct- 
ing canal  terminals  and  furnishing  facilities  for  traffic.    Chapter 
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402,  which  made  such  moneys  available,  directed  that  of  the  total 
named,  the  aum  of  $600,000  should  be  devoted  to  necessary 
improvements  at  Buffalo ;  the  sum  of  $500,000  at  Rochester ;  and 
the  sum  of  $750,000  in  the  city  of  New  York. 

With  the  expenditure  of  those  amounts,  it  is  expected  that 
the  terminal  facilities  in  the  municipalities  named  will  be  com- 
plete. Some  of  the  additional  work  already  has  been  placed 
under  contract  and  plans  and  specifications  for  the  remainder  are 
being  hurried  to  completion. 


EQUIPMENT  FOR  MAINTENANCE  AND  OPERATION 
To  carry  on  the  extensive  work  connected  with  the  upkeep  of 
the  canal  system,  it  is  obvious  that  plant,  machinery  and  tools  of 
modern  type  are  essential.  Until  su<5h  equipment  is  provided, 
the  department  must  of  necessity  depend  on  the  use  of  outside 
n-gencies  for  much  of  the  work  at  necessarily  large  rentals.  In 
line  with  good  business  principles,  the  department  should  be 
supplied  with  such  plant  as  the  maintenance  work  requires. 

Some  of  the  more  important  requirements  are  as  follows: 
Floating  Plant 

The  first  and  most  important  need  is  for  three  dredging  outfits, 
one  to  be  assigned  to  each  division  of  the  canal.  The  channel 
being  located  for  much  of  its  way  in  silt  bearing  streams,  constant 
dredging  operations  must  be  conducted  to  secure  and  maintain 
the  required  boating  depth.  The  use  of  hydraulic  dredges  is 
recommended  and  of  course  these  units  must  be  supplied  with 
necessary  accesories  such  as  scows,  pontoons,  pipes  and  similar 
incidentals. 

New  tugs  and  steamers  of  a  modem  type  are  also  badly  needed. 
Their  need  is  constant  during  the  navigation  season  and 
especially  in  connection  with  the  installation  and  removal  of 
buoys  during  the  spring  and  fall  of  each  year.  As  a  beginning, 
at  least  one  steam  tug  should  be  purchased  for  each  of  the  three 
divisions. 
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In  the  way  of  supplying  what  are  known  as  derrick  boats,  the 
department  has  made  some  progress.  Using  to  a  considerable 
extent  material  already  on  hand,  three  such  craft  have  been  con- 
structed. 

On  the  Middle  Division,  the  plant  was  fully  completed  and  all 
necessary  operating  machinery  installed,  the  unit  becoming  ready 
for  use  near  the  close  of  the  season.  The  progress  made  on  the 
Western  Division  boat  consisted  only  in  the  building  of  the  hull, 
lack  of  funds  making  impossible  the  installation  of  the  necessary 
mechanical  equipment.  It  is  desirable  that  the  machinery  be 
installed  in  this  craft  next  spring,  and  request  for  the  appropria- 
tion of  sufficient  moneys  to  purchase  boiler  and  engines,  derricks 
and  other  accessories  has  been  included  in  my  budget  for  the 
coming  year. 

The  derrick  boat  recently  completed  for  use  on  the  Eastern 
division  is  worthy  of  special  mention.  A  hull  constructed  of  long 
leaf  yellow  pine  110  feet  by  33  feet  with  8V^  foot  sides  has  been 
equipped  with  two  50  horse  power  boilers,  four  engines,  a  steam 
winch  and  a  6-inch  pump.  At  one  end  of  the  boat,  a  steel  A 
frame  is  in  place,  complete  with  fittings  and  all  appurtenances  and 
possessing  a  lifting  capacity  for  a  height  of  31  feet  of  at  least  80 
tons.  At  the.  other  end  of  the  craft,  a  ten-ton  derrick  with  15- 
ton  fittings  and  a  70-foot  boom  has  been  erected.  This  apparatus 
has  been  so  arranged  as  to  pass  conveniently  under  canal  bridges. 
Living  quarters  for  a  crew  of  six  men  also  have  been  provided. 
The  whole  unit  is  supplied  with  a  modem  electric  lighting  system. 
Its  use  will  be  effective  for  many  purposes.  It  is  admirably 
adapted  for  the  raising  of  sunken  boats  and  the  salvaging  of  their 
cargoes.  Its  design  is  such  that  work  of  that  kind  can  be  per- 
formed quickly  and  at  a  minimum  of  expense.  With  the  use  of 
the  A  frame,  repairs  to  locks  will  be  simplified.  It  is  installed  in 
such  manner  as  will  permit  of  the  lifting  of  a  damaged  gate  from 
its  recesses  and  as  conveniently  will  replace  it.  Its  presence  on 
the  canal  fills  a  long  felt  want. 

New  Repair  Shops 

The  need  of  new  and  larger  shops  at  various  points  on  the 
canal  line  is  apparent.  More  necessity  exists  now  than  ever  for 
such  shops  in  that  the  operating  machinery  of  the  locks  and  lift 
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bridges  will  need  replacement  and  renewal  and  this  work  should 
properly  be  done  by  State  forces.  The  exact  type  of  machinery 
required  for  repairs  is  not  always  available  in  outside  agencies. 

Modem  shops  must  be  provided  in  the  near  future  for  each 
of  the  three  divisions.  The  use  of  the  existing  buildings  at 
Syracuse  and  Rochester  has  been  seriously  impaired;  in  the  one 
case  the  present  site  is  at  too  great  a  distance  from  the  new 
canal,  and  in  the  other,  a  portion  of  the  repair  site  has  been  set 
aside  for  other  purposes. 

Dey  Books 

Xo  practical  commercial  waterway  may  be  deemed  complete 
without  dry  dock  equipment.  The  value  of  the  craft  plying  the 
waterway  and  the  loss  which  would  occur  if  their  progress  is 
unduly  delayed,  is  so  great  that  means  should  be  conveniently  at 
hand  to  make  prompt  repairs  to  a  damaged  vessel.  Such 
structures  should  be  in  place  at  Waterford,  Little  Falls  or 
vicinity,  Baldwinsville,  Oswego,  Rochester  and  Tx)ckport. 

Equipment  poe  Lock  Protection 

Although  several  seasons  have  passed  without  serious  detention 
to  navigation  on  account  of  damaged  lock  gates,  the  danger  of 
such  accident  is  always  imminent.  I  believe  that  the  preservation 
of  the  lock  structures  from  serious  injury  has  been  accomplished 
only  through  the  exercise  of  the  greatest  vigilance  on  the  part  of 
those  assigned  to  their  care.  Nevertheless,  it  is  the  part  of 
wisdom  that  the  department  should  be  placed  in  position  to  deal 
with  any  serious  conditions  that  may  arise.  The  method  of 
making  quick  repairs  to  a  damaged  lock  gate  has  received  careful 
study.  Attempts  have  been  made  to  devise  in  advance  of 
emergencies  some  plan  of  operation.  According  to  the  studies 
thus  far  made,  it  appears  that  the  most  effective  method  of  insur- 
ing against  navigation  delays  would  be  the  construction  in  front 
of  the  upper  and  lower  gates  of  a  type  of  guard  gate  similar  in 
kind  to  those  already  in  place  at  Seneca  Falls  and  Waterloo.  Such 
guard  gates  would  serve  a  double  purpose.  Should  a  lock  gate  be 
injured  so  badly  as  to  prevent  its  use,  the  guard  gate  may  be 
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utilized  in  its  place,  and,  in  addition,  it  would  be  of  great  assist- 
aaice  in  unwatering  the  lock  chamber  for  the  making  of  repairs 
It  is  true  that  the  cost  of  installing  114:  structures  of  this  type 
would  be  large  but  the  ultimate  benefit  to  be  secured  would  justify 
the  expenditure. 

IMPOETANT  CANAL  EEPAIRS  PROGRESSED 

During  the  year  just  past,  extensive  dredging  operations  were 
found  to  be  necessary  to  provide  and  maintain  the  statutory  12- 
foot  depth  of  water  in  the  canal  channel.  While  the  department's 
dredging  plant  was  utilized  to  the  utmost  extent,  the  amount  of 
work  involved  was  so  large  that  the  employment  of  outside  agencies 
was  necessary.  The  localities  in  which  the  greater  portion  of  the 
dredging  operations  were  conducted  included  almost  the  entire 
length  of  the  Champlain  Canal;  many  parts  of  the  canalized 
Mohawk  river;  at  Herkimer,  wh-ere  a  large  section  of  the  bank 
had  slid  into  the  channel ;  easterly  of  Oneida  Lake ;  and  throughout 
the  Wayne  county  section. 

A  large  amount  of  riprap  protection  was  placed  along  the  banks 
of  the  Mohawk  river  and  the  Upper  Hudson.  Tonawanda  creek 
also  was  found  in  need  of  improvement  of  this  kind.  While  all 
of  the  work  desirable  to  be  done  was  not  accomplished,  such 
progress  as  was  possible  with  the  funds  at  the  department's  dis- 
posal was  made. 

As  stated  elsewhere  in  this  report,  upon  the  taking  over  of  the 
maintenance  of  the  old  Scotia  toll  bridge,  the  piers  were  found 
to  be  undermined  and  the  safety  of  the  structure  was  threatened. 
Work  to  reinforce  the  bridge  was  at  once  undertaken  and  pro- 
gressed to  completion,  and  extensive  repairs  to  the  flooring  were 
made. 

The  repair  of  the  damage  done  to  the  movable  dam  across  the 
Mohawk  river  adjacent  to  Lock  No.  8  at  Scotia  was  continued. 
Serious  conditions  were  found  to  exist  here  owing  to  the  action 
of  the  water  on  the  foundations. 

The  approaches  to  the  bridge  over  the  Glens  Falls  feeder 
between  Glens  Falls  and  Hudson  Falls,  together  with  the  road- 
way, were  widened  and  the  dangerous  situation  which  had  existed 
for  many  years  was  relieved.     The  work  done  by  the  department 
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rendered  unnecessary  the  building  of  an  entire  new  structure  as 
had  previously  been  planned. 

The  above  instances  are  but  a  few  of  the  important  repair  jobs 
which  were  conducted  during  the  year  just  closed.  The  regular 
repair  forces  were  constantly  busy  at  all  times  making  betterments 
and  improving  navigable  conditions  where  necessity  for  same 
was  found  to  exist.  The  splendid  condition  of  the  whole  canal 
system  at  this  time  bears  witness  to  the  character  and  extent  of 
the  labors  expended. 

SCHENECTADY-SCOTIA  BRIDGE 
Appropriation  of  Moneys  Immediately  Necessary 

The  work  of  constructing  a  bridge  across  the  Mohawk  river  and 
the  Barge  Canal  to  take  the  place  of  the  existing  Schenectady- 
Scotia  toll,  bridge,  as  authorized  by  Chapter  735  of  the  Laws  of 
1917,  as  amended  by  Chapter  634  of  the  Laws  of  1919,  was 
gotten  well  under  way  during  the  year  just  past. 

As  stated  in  my  report  of  a  year  ago,  the  lowest  bidder  for  the 
first  contract,  covering  the  construction  of  the  abutments  and 
approaches,  declined  to  execute  the  necessary  agreement  and  bond 
on  the  ground  that  the  award  of  the  same  had  been  too  long 
delayed,  and  upon  such  refusal  the  sum  deposited  with  his  bid 
was  declared  forfeited  to  the  State 

The  work  was  again  advertised  and  in  February,  1920,  the 
contract  for  constructing  the  abutments  and  approaches  was 
awarded  to  Dubois  Bennett  &  Son  of  Schenectady,  for  the  sum  of 
$234,593.  Operations  were  at  once  commenced  and  much  progress 
has  been  made. 

The  award  of  the  first  contract  was  made  possible  by  the  fact 
that  the  cost  of  the  greater  portion  of  the  work  involved  was,  under 
the  statute,  to  be  borne  by  the  city  of  Schenectady  and  the  village 
of  Scotia,  and  the  necessary  funds  had  been  deposited  with  the 
State.  To  meet  the  State's  share  of  the  cost,  moneys  were  avail- 
able from  the  canal  bond  issue. 

By  the  provisions  of  the  act,  the  entire  cost  of  constructing  the 
river  piers  is  made  a  State  charge.  Although  in  February  last, 
the  plans  and  specifications  for  that  portion  of  the  improvement 
were  completed,  the  department  was  not  at  that  time  in  position 
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to  ask  for  bids  because  of  the  fact  that  the  unobligated  balance 
in  the  sum  set  aside  from  the  proceeds  of  the  canal  bond  isBue  waa 
insufficient  to  meet  the  estimated  cost  of  the  second  contract,  and 
the  Legislature  had  made  no  direct  appropriation  for  the  purpose 
from  the  general  fund. 

I  thereupon  presented  the  facts  to  the  Finance  Committee  of 
the  Senate  and  the  Ways  and  Means  Committee  of  the  Assembly 
and  requested  that  appropriations  of  moneys  be  made  pursuant 
to  the  provisions  of  Section  8  of  Chapter  634  of  the  Laws  of  1919, 
which  directed  that  for  the  purposes  of  the  improvement  "  a  sum 
not  to  exceed  $891,000  shall  be  hereafter  appropriated  from  the 
general  fund."  I  pointed  out  that  since  a  State  officer  was  for- 
bidden by  Section  35  of  the  State  Finance  Law  to  "contract 
indebtedness  on  behalf  of  the  State  or  to  assume  to  bind  the  State 
in  an  amount  in  excess  of  money  appropriated  or  otherwise  law- 
fully available,"  I  was  without  power  to  proceed  further  with 
the  work  unless  legislative  action  was  taken. 

To  meet  this  situation,  and  at  the  same  time  to  avoid  the 
appropriation  of  a  large  sum  of  money  which  would  not  actually 
be  needed  during  the  current  year,  your  Honorable  Body  enacted 
Chapter  613  of  the  Laws  of  1920,  amending  the  section  of  the 
Finance  Law  referred  to  above,  by  providing  that  it 

"shall  not  apply  to  a  case  where  a  statute  expressly  au- 
thorizes the  making  of  a  contract  or  contracts  for  a  stated 
maximum  amoimt  which  exceeds  the  money  appropriated  or 
otherwise  available  for  payments  thereon." 

Pursuant  to  this  authority,  and  in  spite  of  the  fact  that  moneys 
were  not  in  hand  to  meet  the  total  estimated  cost  of  the  work,  the 
contract  for  the  river  piers  was  duly  advertised  and  in  July,  1920, 
with  the  approval  of  the  Canal  Board,  was  awarded  to  the 
American  Pipe  and  Construction  Company  of  Philadelphia, 
Pa.,  for  the  sum  of  $961,963.    The  work  is  now  under  way. 

Plans  and  specifications  for  the  third  contract  which  will  pro- 
vide for  the  building  of  the  bridge  superstructure  are  nearing 
completion  and  the  department  will  be  in  readiness  to  ask  for  bids 
early  in  the  coming  year.  According  to  the  present  estimate  of 
cost,  the  sum  of  $1,106,000  will  be  needed  for  this  branch  of  the 
improvement. 
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The  following  statement  will  give  the  present  statua  of  the 
w^hole  matter  from  a  financial  standpoint : 

Set  aside  from  canal  bond  issue $500,000 

Contributed  by  County  of  Schenectady  for  gen- 
eral purposes 100,000 

Total $600,000 

Obligated    for    Engineering     and 

supervision $50,000 

State's  share  of  cost  of  first  con- 
tract covering  abutments  and 
approaches   (charged  to    Canal 

Bond  Issue)   85,840 

135,840 

Available  for  further  contracts $464,160 

Obligations  incurred  under  second  contract  foi 

river  piers $961,963 

Amount  available 464,160 

Additional  amount    needed  to  meet  demands 

under  second  contract $497,808 

Estimated  amount  needed  to  pay  for  construc- 
tion work  under  third  contract  during  1921, 
based  on  present  estimate  of  cost 300,000 

Amount  needed  to  be  made  immediately  avail- 
able . ' $797,803 

or  in  round  figures $800,000 

In  the  above  statement,  no  mention  has  been  made  of  the  sum 
of  e$^  11,000  contributed  by  the  city  of  Schenectady,  the  sum 
of  $50,0'00  received  from  the  village  of  Scotia,  or  the  sum  of 
$48,426.49  also  received  from  Scotia  as  representing  its  share 
of  the  purchase  price  of  the  old  toll  bridge,  for  the  reason  that 
these  amounts  are  applicable  to  payment  for  work  done  under  the 
fir^t  and  la^t  contracts,  the  figures  for  which  are  not  above 
included. 

Therefore,  to  meet  the  obligations  of  the  State  already  incurred 
in  connection  with  this  project  and  to  carry  on  the  work  during 
the  coming  year,  an  appropriation  of  $800,000  must  be  imme- 
diately made  from  the  general  fynd, 
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Xecessity  for  Amendment  of  Original  Act 

A  year  ago  I  called  your  attention  to  certain  provisions  of  the 
law  authorizing  the  improvement,  with  which  it  was  not  in  the 
power  of  the  Superintendent  of  Public  Works  to  comply.  I 
referred  particularly  to  Section  1  of  the  Act,  as  amended  by 
Chapter  634  of  the  Laws  of  1919,  in  which  the  Superintendent 
of  Public  Works  is  authorized  and  '^directed"  to  enter  into  the 
necessary  contract  or  contracts  for  the  construction  of  the  bridge 
and  its  abutments  "  for  an  amount  not  to  exceed  in  the  aggregate 
$1,734,000."  This  total  is  to  be  made  up  of  moneys  contributed 
by  the  county  of  Schenectady,  the  city  of  Schenectady  and  the 
village  of  Scotia,  the  balance  to  be  paid  by  the  State.  Of  the 
State's  share,  the  sum  of  $500,000  is  diverted  from  the  Barge 
Canal  moneys  and  the  remainder  is  to  be  hereafter  appropriated 
by  the  Legislature  from  the  general  fund. 

While  mandatory  in  its  provisions  regarding  the  type  and 
dimensions  of  the  proposed  structure,  the  law  is  specific  as  to  the 
total  cost  to  the  State  in  that  in  Section  8,  as  amended  by  Chap- 
ter 634  of  the  Laws  of  1919,  it  provides  that 

"  The  aggregate  cost  to  the  State  of  the  construction  of  the 
improvement  described  in  this  act,  exclusive  of  the  amount 
to  be  paid  by  the  city  of  Schenectady,  county  of  Schenectady 
and  the  village  of  Scotia  shall  not  exceed  $1,391,000,  of 
which  not  more  than  $891,000  shall  be  hereafter  appro- 
priated from  the  General  Fund." 

Since  the  estimate  on  which  the  amounts  named  in  the  act  were 
based  was  made  up  more  than  two  years  ago,  and  since  con- 
siderable advances  in  the  price  of  labor  and  materials  have  been 
seen  since  that  time,  it  was  inevitable  that  the  total  cost  of  the 
bridge  would  considerably  exceed  the  limit  fixed  in  the  statute. 
In  calling  this  matter  to  your  attention,  I  pointed  out  the  fact 
that  a  situation  might  prevail  under  which  the  Superintendent 
of  Public  Works  would  be  faced  with  an  apparent  violation  not 
only  of  the  act  providing  for  the  construction  of  the  bridge,  but 
the  provisions  of  the  State  Finance  Law  as  well,  and  that  with 
the  uncertain  conditions  which  have  prevailed  in  industrial  fields 
iQL  direction  to  a  State  officer  to  carry  forward  to  completion  an 
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improvement  of  so  great  a  magnitude  as  this  should  not  be  coupled 
with  a  limitation  as  to  the  aggregate  cost,  based  on  an  estimate 
made  so  long  jl^. 

While  the  State  Finance  Law  has  been  amended  to  cover  the 
circumstances,  the  limitation  in  the  authorizing  statute  still 
remains.  With  but  two  of  the  contracts  under  way,  it  is  already 
certain  that  the  structure  cannot  be  completed  within  the  specified 
amount. 

Therefore,  I  renew  the  recommendations  made  by  me  a  year 
ago  that  the  provisions  of  the  act  authorizing  the  construction  of 
the  bridge  be  amended  by  striking  from  it  the  definite  limitation 
as  to  cost,  or  in  such  other  manner  as  in  your  opinion  will  remedy 
from  a  legal  standpoint  the  situation  as  it  is  now  known  to  exist. 

ACQUISITION  OF  TOLL  BRIDGE  BETWEEN 
SCHENECTADY    AND    SCOTIA 

As  part  of  the  proceedings  looking  to  the  construction  of  the 
bridge  over  the  Mohawk  River  between  Schenectady  and  Scotia, 
provision  was  made  in  Chapter  735  of  the  Laws  of  1917  f<»  the 
acquisition  by  the  city  of  Schenectady  of  the  old  toll  bridge  span- 
ning the  river  between  that  city  and  the  village  of  Scotia,  and 
owned  by  the  town  of  Glenville.  Under  Section  11,  upon  the 
payment  by  the  city  of  Schenectady  to  the  town  of  Glenville 
of  the  required  amount,  it  was  provided  '*that  legal  title  and  sole 
ownership  of  the  said  bridge  and  the  privileges  and  appurtenances 
thereto  shall  be  forever  vested  in  the  State  of  New  York,  subject 
however,  to  any  legal  and  vested  rights  or  franchises,  if  any,  not 
owned  by  said  town."  With  the  conclusion  of  all  proceedings 
connected  with  such  purchase,  title  to  the  old  toll  bridge  was  in 
the  latter  part  of  March,  1920,  vested  in  the  State  of  New  York, 
and  its  maintenance  and  repair  placed  under  the  direction  of  the 
Superintendent  of  Public  Works. 

On  an  examination  of  the  old  structure,  its  condition  was  found 
to  be  bad  and  even  dangerous.  Not  only  was  the  flooring  in  need 
of  renewal,  but  the  bridge  piers  themselves  were  undermined  and 
the  safety  of  the  whole  structure  was  threatened.    Since  the  bridge 
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is  located  on  the  main  highway  to  the  west  and  carries  an  enor- 
mous amount  of  traffic,  the  necessary  repairs  were  immediately 
b^un  by  department  forces  and  thus  far  the  sum  of  $50,733.83 
has  been  expended. 

Under  the  law  the  bridge  must  be  maintained  until  the  com- 
pletion of  the  permanent  structure.  This  is  a  distinct  extension 
of  service  on  the  part  of  the  department.  The  transfer  of  the 
bridge  and  its  custody  taking  place  at  the  close  of  the  legislative 
session  and  the  condition  of  the  structure  being  unknown  prior 
to  that  time,  the  necessity  of  performing  the  work  was  not  realized 
when  the  requisition  for  departmental  appropriations  was  made. 
The  expenditure  of  the  large  sum  referred  to  above,  therefore,  has 
made  necessary  a  request  at  this  time  for  a  deficiency  appropria- 
tion of  like  amount. 

HUDSON  BRIDGE 

Since  the  custody  and  maintenance  of  this  structure  was 
assumed  by  the  department  in  1919,  needed  strengthening  and 
repair  work  has  gone  forward  almost  constantly.  The  bridge 
being  one  of  the  most  important  in  the  State,  its  maintenance  in 
good  condition  for  use  is  of  the  highest  importance. 

It  was  found  desirable  to  replace  the  wooden  track  stringers 
with  iron  stringers  existing  in  the  upper  deck,  to  rearrange  the 
steel  stringers  in  the  floor  beams,  install  new  stringers  where 
necessary,  provide  wood  block  pavement  on  creosoted  plank  for 
the  roadway  and  to  generally  reinforce  the  superstructure. 

The  appropriation  of  $50,000  made  a  year  ago  was  not  suffi- 
cient to  cover  all  the  work  that  must  be  done.  Progress  has  been 
made  to  the  extent  of  the  funds  available,  but  a  further  appropria- 
tion of  $140,000  has  been  asked  for  use  during  the  coming  year. 
The  painting  of  the  structure  is  also  planned. 

Under  the  terms  of  the  agreements  existing  between  the  State 
and  the  railway  companies  operating  cars  across  the  river  at  this 
point,  the  total  revenue  for  the  12  months  ended  December  1, 
1920,  received  by  the  department  was  $25,109.03. 
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IMPROVEMENT   OF  APPROACHES  TO  HUDSON 

BRIDGE 

The  improvement  of  the  approaches  to  the  Hudson  Bridge  at 
both  the  Albany  and  Rensselaer  sides  was  authorized  by  Chap- 
ters 585  and  586  of  the  Laws  of  1920,  the  appropriation  for 
work  at  the  eastern  end  being  $40,000,  and  that  for  the  western 
approach  $35,000.  Both  acts  provided  for  the  acquisition  of 
certain  property  by  the  cities  of  Albany  and  Rensselaer  and  the 
transfer  of  title  of  the  same  to  the  State. 

Although  the  plans  and  specifications  for  the  work  have  been 
completed,  no  action  has  been  taken  toward  awarding  the  contract 
inasmuch  as  the  legal  matters  connected  with  the  matter  of  prop- 
erty transfers  have  not  as  yet  been  concluded.  It  is  expected 
that  the  department  will  be  in  position  to  advertise  for  bids  on 
the  work  in  the  early  winter. 

CONGRESS  STREET  BRIDGE  BETWEEN  TROY  AND 

WATERVLIET 

Pursuant  to  the  provisions  of  Chapter  246  of  the  Laws  of  1920, 
as  Superintendent  of  Public  Works  I  took  possession  on  May  24, 
1920,  of  the  property  known  as  the  Congress  Street  Bridge 
spanning  the  Hudson  River  between  Troy  and  Watervliet,  and  in 
accordance  with  the  statute  declared  such  bridge  to  be  a  free 
bridge  and  a  part  of  the  State  highway  system. 

The  taking  over  of  the  bridge,  which  was  the  last  structure  in 
the  vicinity  of  Albany  and  Troy  on  which  tolls  were  charged,  was 
an  event  of  much  importance  from  the  standpoint  of  the  localities 
affected.  There  were  present  at  the  time  the  governor  and  other 
State  officers,  officials  of  nearby  municipalities,  representatives  of 
civic  organizations  and  many  citizens.  Simple  ceremonies  were 
held  and  addresses  made  by  the  Governor  and  other  officials. 

With  the  transfer  of  the  structure  to  the  custody  of  this  depart- 
ment, a  permanent  organization  for  its  maintenance  and  operation 
was  at  once  planned.  Open  competitive  examinations  were  held 
for  the  positions  to  be  filled  and  appointments  were  made  from 
the  Civil  Service  eligible  lists  duly  established. 

Under  existing  agreements,  the  revenue  to  be  received  by  the 
State  for  the  use  of  the  bridge  by  the  trolley  company  will  be 
$10,000  annually. 
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TWELFTH  STREET  BRIDGE  BETWEEN"  TROY  Ai^D 

COHOES 

On  the  night  of  March  4,  1920,  the  structure  locally  known  as 
the  Twelfth  Street  Bridge,  spanning  the  Hudson  River  between 
Cohoes  and  Troy,  was  almost  entirely  destroyed  by  fire,  the  three 
middle  spans  partially  dropping  into  the  river. 

At  the  time  the  fire  occurred,  the  breaking  up  of  the  ice  in 
the  river  seemed  imminent  and  much  concern  was  felt  as  to 
damage  from  flood  should  freshet  conditions  prevail  and  a  gorge 
form.  The  fallen  spans  had  lodged  in  the  channel  in  such  a 
manner  as  to  constitute  a  strong  dam  and  it  was  feared  that  should 
the  river  ice  break  up  with  such  obstacles  in  place,  the  damage 
to  adjoining  property  from  the  resulting  high  water  would  be 
most  serious. 

The  bridge  was  formerly  owned  by  the  Cohoes-Lansingburgh 
Bridge  Company  and  was  acquired  by  the  State  under  authority 
of  Chapter  547  of  the  Laws  of  1913,  which  act  appropriated  the 
sum  of  $100,000  as  the  State's  share  of  the  cost  of  securing  title. 
The  proceedings  taken  were  in  accordance  with  the  State  High- 
way Law,  which  provided  that  upon  acquisition  of  any  toll  bridge 
the  same  should  be  maintained  at  the  expense  of  the  city  or 
cities  within  which  it  is  situated.  Since  its  acquisition  by  the 
State,  the  bridge  had  been  maintained  at  the  expense  of  the  cities 
of  Troy  and  Cohoes. 

Immediately  following  the  fire  and  when  the  dangers  of  the 
situation  were  realized,  insistent  demands  were  made  upon  this 
department  by  public  ofBcials  of  the  counties  of  Albany  and 
Rensselaer  and  of  the  cities  of  Troy  and  Cohoes,  that  action  at 
once  be  taken  to  clear  away  the  debris.  Notwithstanding  the 
fact  that  the  structure  was  not  under  my  jurisdiction,  I  directed 
that  the  work  of  clearing  the  channel  be  commenced  by  my 
department  forces  in  order  that  the  impending  disaster  might  be 
averted,  it  appearing  that  no  other  agency  had  immediately  avail- 
able the  necessary  facilities.  Due  to  conditions  existing  at  the 
time,  the  operations  were  of  a  hazardous  nature,  but  fortunately 
the  removal  of  the  debris  was  quickly  accomplished  without 
serious  accident.  Later,  those  parts  of  the  structure  which  had 
fallen  to  the  bottom  of  the  river  and  menaced  navigation  were 
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removed.  The  cost  of  the  work  done  by  the  department  amounted 
to  $8,876.21,  and  was  paid  from  funds  provided  for  ordinary 
canal  repairs.  Request  for  a  deficiency  appropriation  to  cover 
this  expenditure  has  been  included  in  my  budget  recently  sub- 
mitted to  you. 

With  the  bridge  destroyed,  no  means  of  crossing  the  river 
between  Cohoes  and  upper  Troy  were  at  hand,  and  to  meet  the 
situation  your  Honorable  Body  enacted  Chapter  907  of  the  Laws 
of  1920,  providing  for  the  building  of  a  new  structure,  the  cost 
to  be  borne  partly  by  the  State  and  partly  by  the  counties  of 
Albany  and  Rensselaer.  Plans  and  specifications  for  the  new 
structure  have  not  been  completed  and  it  is  unlikely  that  actual 
construction  work  can  be  begun  in  the  near  future. 

To  supply  a  temporary  crossing  of  the  river  between  the 
two  cities  the  department  was  again  appealed  to.  With  the 
approval  of  the  Canal  Board,  the  construction  of  a  footbridge 
was  begun  and  this  work  is  now  nearing  completion.  This  struc- 
ture will  be  maintained  until  the  permanent  bridge  has  been 
completed. 

COOTDITION  OF  CAI^AL  BRIDGES 
The  necessity  of  maintaining  in  a  safe  condition  for  traffic 
all  bridges  spanning  the  canal  is  apparent.  Many  of  them  are 
located  on  main  arteries  of  travel  and  are  subjected  to  enormous 
use.  It  is  a  matter  of  common  knowledge  that  the  extent  and 
nature  of  highway  traffic  has  changed  during  the  past  decade. 
Where  previously  loads  did  not  exceed  in  weight  more  than  three 
or  four  tons,  a  ten-ton  motor  truck  loaded  to  capacity  is  at  present 
not  uncommon. 

Where  possible,  bridges  under  suspicion  of  weakness  have  been 
strengthened  and  reinforced,  but  in  many  cases  the  structures  are 
of  such  type  that  they  cannot  be  made  adequate  for  present  day 
demands  without  entire  rebuilding.  Signs  warning  the  public 
as  to  the  limited  capacities  of  the  various  bridges  have  been  posted 
and  in  some  cases  attempts  have  been  made  to  forbid  their  use 
by  excessive  loads.  This,  however,  cannot  be  deemed  as  fairly 
meeting  the  situation.  The  State  is  under  legal  obligation  to 
provide  structures  that  will  safely  carry  highway  traffic  over  its 
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canals  and  in  some  cases  where  accidents  have  occurred  substantial 
recoveries  have  been  had  by  those  damaged. 

This  is  a  subject  which  has  been  presented  to  your  considera- 
tion in  previous  years.  No  longer  should  the  cost  involved  be 
permitted  to  delay  the  replacement  of  inadequate  crossings. 
Sufficient  appropriation  should  be  made  to  permit  the  department 
to  deal  effectively  with  the  problem.  I  give  you  below  a  list  of 
bridges  whose  condition,  according  to  the  reports  which  I  have 
received,  requires  their  entire  rebuilding: 

Broad  Street  Bridge,  Waterford. 
Stanwix  Street  Bridge,  Rome. 
Hillside  Change  Bridge,  Black  River  Canal. 
Diefendorf  Bridge,  Black  River  Canal. 
Baker  Bridge,  Black  River  Canal. 
Hall  Farm  Bridge,  Black  River  Canal. 
Main  Street  Bridge,  Port  Leyden. 
Notre  Dame  Street  Bridge,  Fort  Edward. 
East  Street  Bridge,  Fort  Edward. 
Pearl  Street  Bridge,  Hudson  Falls. 

Bridge  over  Wappingers  Creek,  at  New  Hamburg,  Dutchess 
County. 

GLENS  FALLS  FEEDER 

On  November  14th,  underground  leakage  in  the  Glens  Falls 
Feeder,  which  seemed  to  have  existed  for  a  considerable  period 
undiscovered,  developed  to  such  extent  as  to  cause  serious  damage 
to  the  waterway.  Leaks  at  seven  different  points  in  the  feeder 
appeared  simultaneously,  permitting  practically  the  entire  flow 
to  pass  underneath  the  towing  path  and  over  adjacent  property. 
The  use  of  the  feeder  was  made  impossible  and  as  a  result  the 
supply  of  water  to  the  summit  level  of  the  Champlain  Canal  was 
practically  shut  off.  The  situation  was  all  the  more  serious  by 
reason  of  the  fact  that  it  occurred  during  the  last  month  of  the 
season  when  many  boats  laden  with  freight  were  hurrying  to 
destination. 

In  addition,  the  approach  wall  of  the  bridge  carrying  the  high- 
way over  the  feeder  between  Glens  Falls  and  Hudson  Falls  was 
badly  undermined,  necessitating  the  suspension  of  highway  traffic 
in  the  interests  of  safety. 
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Although  the  performance  of  the  permanent  restoration  work 
at  that  time  was  not  practicable,  the  forces  of  the  department 
inmiediately  undertook  such  temporary  repairs  as  would  result  in 
permitting  the  flow  of  water  through  the  feeder  and  as  well  make 
possible  the  use '  of  the  highway  bridge.  Both  objects  were 
promptly  accomplished  and  so  far  as  navigation  was  concerned  on 
the  Champlain  Canal,  little  or  no  inconvenience  was  suffered  by 
reason  of  a  lack  of  boating  depth. 

The  whole  situation  along  the  Glens  Falls  Feeder  is  a  serious 
one  and  has  been  the  subject  of  consideration  for  some  time.  It  is 
apparent  that  during  the  past  several  years  a  gradual  settling  of 
the  banks  has  taken  place  and  the  leakage  has  been  growing  in 
volume.  Where  possible  with  the  funds  available,  repairs  have 
been  made  from  time  to  time,  but  to  effect  any  permanent  im- 
provement, work  of  an  extensive  nature  is  necessary.  The  water- 
way is  an  integral  part  of  the  canal  system  and  although  some 
traflSc  exists  upon  it,  its  chief  mission  is  to  afford  a  supply  of 
water  to  the  improved  Champlain  Canal.  Without  it,  the  main- 
tenance of  navigable  conditions  would  be  impossible.  A  complete 
repair  of  the  feeder  must  be  accomplished  before  the  opening  of 
another  season  of  navigation  and  I  recommend  that  the  sum 
named  in  the  Department's  requisition  be  immediately  appro- 
priated for  that  purpose. 

IMPROVEMENT  OF  FULMER  CREEK 
Chapter  904  of  the  Laws  of  1920  appropriated  the  sum  of 
$25,000  for  the  improvement  of  Fu3mer  Creek  at  Mohawk,  in 
Herkimer  County,  the  work  to  be  done  under  the  direction  of  the 
Superintendent  of  Public  Works  by  contract  or  by  department 
forces,  whichever  method  seemed  for  the  best  interests  of  the 
Sftate.  The  act  provided  that  the  proposed  improvement  should 
be  accomplished  "  by  extending  the  present  concrete  wall  on  such 
creek  to  Minnow  creek  and  by  removing  from  the  creek  channel 
between  the  canal  aqueduct  and  Minnow  creek,  such  debris,  silt 
and  other  obstructions  to  the  flow  of  water  that  may  exist  therein." 
An  examination  of  thef  existing  conditions  showed  the 
impi  acticability  of  performing  the  work  in  the  manner  specified. 
The  cost  of  extending  the  present  concrete  wall  to  Minnow  creek 
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was  found  to  be  large,  and  even  had  it  been  possible  to  secure  the 
necessary  consents  of  property  owners,  it  was  seen  that  the  exist- 
ence of  such  extended  wall  would  result  in  greater  damage  to 
property  on  the  opposite  side.  So  many  dii&culties  were  presented 
both  of  a  physical  and  legal  nature  the  department  was  unable 
to  commence  the  work. 

If  the  provisions  of  the  act  are  to  be  carried  out,  I  recommend 
that  it  be  amended  in  such  manner  as  to  eliminate  the  direction 
contained  therein  as  to  the  method  of  doing  the  work.  The 
protection  of  property  adjacent  to  the  creek  may  be  amply 
secured  by  excavation  of  material  from  the  channel  and  the  con- 
struction of  earthen  embankments  for  the  required  distance. 

IMPROVEMENT  OF  LIMESTONE  CREEK  AT  FAYETTE- 

VILLE 
This  improvement  was  originally  authorized  by  Chapter  751 
of  the  Laws  of  1917,  which  made  an  appropriation  of  $35,000 
therefor.  Owing  to  the  impossibility  of  placing  the  work  under 
contract  within  such  amount,  Chapter  905  of  the  Laws  of  1920 
appropriated  the  additional  sum  of  $6,000,  and  at  the  same  time 
amended  the  original  act  by  making  it  discretionary  with  the 
Superintendent  of  Public  Works  as  to  whether  the  improvement 
should  go  forward  by  contract  or  by  department  forces.  The 
latter  method  was  deemed  advisable,  and  operations  were  begun 
in  the  late  summer.  Included  in  the  work  proposed  is  the  con- 
struction of  a  new  bridge  over  the  creek  at  Fayetteville,  with 
temporary  provision  for  the  maintenance  of  trolley  traffic.  A 
portion  of  the  latter  expense  will  be  borne  by  the  railway  company 
operating  its  line  at  this  point,  and  funds  to  the  extent  of  $4,000 
have  been  contributed  for  this  purpose.  It  is  expected  that  the 
improvement  will  be  brought  to  completion  during  the  coming 
year. 

ONEIDA  FEEDER  IMPROVEMENT 
The  work  of  improving  the  Oneida  Feeder  through  the  cor- 
porate limits  of  the  city  of  Oneida,  as  authorized  by  Chapter  884 
of  the  Laws  of  1920,  was  undertaken  by  the  department  forces 
in  the  earlv  fall. 
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The  improvement  eonsisti  of  widening,  raising  and  strengthen- 
ing the  east  bank,  and  straightening  and  deepening  the  channel 
to  a  suflScient  depth  to  eliminate  the  overflow  of  the  banks.  While 
much  progress  has  been  made,  the  work  has  not  been  completed. 

GRIFFIX  CREEK  IMPROVEMENT 

Pursuant  to  provisions  of  Chapter  906  of  the  Laws  of  1920, 
the  clearing  of  the  channel  of  Griffin  creek,  formerly  used  as  the 
feeder  to  the  Genesee  Valley  Canal,  and  the  construction  of 
necessary  bank  protection  was  continued.  Excellent  prc^ess  was 
made  during  the  season  and  the  improvement  is  now  practically 
completed. 

BLACK  RIVER  CANAL  IMPROVEMENT 
The  work  of  improving  the  Black  River  Canal,  under  authority 
of  Chapter  564  of  the  Laws  of  1918,  was  continued  during  the 
year  1920.  To  make  possible  the  use  of  the  locks  reconstructed 
during  the  preceding  year,  dredging  operations  were  had  in  the 
river  sections  between  Lock  No.  102,  located  south  of  Lyons  Falls, 
and  what  is  known  at  Whittlesey's  Bridge;  and  from  Glenfield 
north  to  and  beyond  the  Otter  creek  lock. 

No  dredging  plant  having  been  available  in  the  vicinity,  suit- 
able units  were  constructed  by  department  forces.  In  the  build- 
ing of  th«se  units  the  necessity  of  transferring  them  elsewhere 
was  had  in  mind.  With  this  end  in  view,  one  of  the  dredging 
plants  waa  comprised  of  two  huUs,  each  14  ft.  x  75  ft.  in 
dimensions,  and  when  lashed  together  constituted  a  hull  28  ft. 
wide.  The  other  outfit  used  consisted  of  a  hull  14  ft.  x  75  ft., 
which  was  equipped  with  two  8-ft.  pontoons  on  either  side.  With 
the  completion  of  the  improvement,  these  outfits  will  prove 
valuable  for  use  at  other  localities  on  the  canal  system. 

In  addition  to  excavating  material  from  the  river  channel, 
considerable  length  of  wall  was  built  through  the  village  of  Lyons 
Falls,  and  bank  protection  placed  in  the  vicinity  of  Otter  creek 
and  Beech's  lock.  It  is  expected  that  early  in  the  coming  season 
of  navigation  the  entire  project  will  have  been  completed,  thus 
making  the  Black  River  Canal  navigable  as  far  north  as  Carthage, 
which  was  the  purpose  of  the  original  act. 
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PRESERVATION  OF  GUY  PARK  HOUSE 
By  Chapter  582  of  the  Laws  of  1920,  the  further  sum  of 
$4,455  was  appropriated  for  the  repair,  improvement  and 
preservation  of  the  building  known  as  Guy  Park  House  and  the 
grounds  adjacent  thereto,  located  in  the  city  of  Amsterdam.  The 
work  covered  by  the  appropriation  had  to  do  principally  with 
interior  improvements,  including  the  installation  of  water,  sewer 
and  heating  systems.  The  improvements  were  made  by  the  forces 
of  the  department  and  have  now  been  practically  finished. 

CONTRACTS  ADVERTISED  AND  AWARDED 
Below  will  be  found  statement  of  the  various  contracts  on 
which  the  department  has  advertised  for  bids  during  1920,  with 
note  of  the  action  taken  thereon : 


Contract 
Number 

2m 


194 
Kevised 


202 
Revised 


186 


19-P 


219 


Description 
(Barge  Canal  Construction  Work) 

Constructing  a  dam  across  the  old  Erie 
Canal  at  Lexington  avenue,  Rochester. 
Contract  awarded  to  I.  M.  Ludington 
Sons,  Inc.,  of  Rochester  N.  Y 

For  completing  the  excavation  of  the 
canal  between  Crocker's  Reef  and  Fort 
Edward.  Contract  awarded  to  W.  F. 
Martens,  Rdch-ster,  N.  Y 

For  completing  the  excavation  of  the 
canal  channel  in  the  Genesee  river 
and  the  placing  of  rock-spoil  protec- 
tion between  Elmwood  Avenue  bridge 
and  Clarissa  Street  bridge,  Rochester. 
Bids    rejected    

For  constructing  head  gates  at  the 
north  end  of  the  dam  at  Baldwins- 
ville.     Bids  rejected   

For  furnishing,  testing  and  delivering 
electric  beacon  lights  for  Cayuga  and 

Seneca  lakes.     Bids  rejected 

(Terminal  Construction  Work) 

For  paving  the  terminal  piers  at  Green- 
point  and  at  West  53d  street,  New 
York  city.  Awarded  to  the  Hastings 
Pavement  CJo.,  New  York  city 

For  constructing  a  terminal  pier  shed  at 
Gowanus  bay,  Borough  of  Brooklyn, 
New  York  city.  Awarded  to  the  Snare 
&  Triest  Co.,  New  York  city 


Bids        Amount  of 
Received        Award 


March  12  $4,500  10 

April    20  37,114  00 


May      18 


Nov.      16 


March  23 


April      6  24,128  DO 

April    20        618,548  00 
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Contract  Bids        Amount  of 

Number         Description  Received        Award 

104         For  electrical  work  and  mason  work  at 

the  Barge  Canal  terminal  at  Green- 
point,     Brooklyn,     New    York    city.  "^ 

Awarded  to  T.  Frederick  Jackson,  Inc., 

New   York   city May     18        $17,293  00 

224         For  constructing  a  terminal  f reiglithouse 

at  Mott   Haven,   Borough   of   Bronx, 

New  York  city.     Awarded  to  Post  & 

McCord,  New  York  city July     20        150,486  25 

28-A        For  protecting  the  breakwaters  at  the 

Cleveland     terminal.       Awarded     to 

Eugene  Dawley,  Cleveland,  N.  Y Feb.      10  13,260  00 

71  For    completing   the   Court    Street    ap- 

proach   to    the    Rochester    terminal. 

Awarded  to  I.  M.  Ludington's  Sons, 

Inc.,  Rochester,  N.  Y Aug.     17        306,760  00 

223-P       For    installing   plumbing   and   a   water 

supply    system    at    the    Barge   Canal 

terminal     at     Greenpoint,     Brooklyn, 

New  York  city.    Awarded  to  Thomas 

E.  O'Brien,  Inc.,  Brooklyn,  N.  Y Aug.     18  9,735  00 

26-A        For  completing  the  terminal  at  Rouses 

Point.     Bids  reje<'ted   Sept.      9         

53-A        For  constructing  certain  portions  of  the 

dock  wall  around  Ohio  basin,  Buffalo. 

Bids   rejected    Sept.       9         

76  For  constructing  storage  yards  at  Erie 

basin,  Buffalo.     Awarded  to  Mohawk 

Dredge  &,  Dock  Co.,  Inc.,  Herkimer, 

N.    Y Sept.       9  22,520  00 

114  Furnishing  and  installing  two  three-ton 

semi-portal    revolving    jib    cranes    on 

the    Barge    Canal    terminal    at    Erie 

basin,  Buffalo.     Awarded  to  Heyl  & 

Patterson,  Inc.,  Pittsburg,  Pa Sept.      9  39,714  00 

79  For   driving    foundation    piles    foic   the 

proposed  grain  elevator,  for  construc- 
ting a  bulkhead  wall  along  Henry 
Street  slip,  and  for  dredging  the 
Henry  Street  basin  at  Gowanus  bay, 
New  York  city.  Awarded  to  Raymond 
Concrete  Pile  Co.,  New  York  city. . . .    Oct.      13        428,268  97 

80  For    constructing    concrete    foundation 

piers  for  the  proposed  grain  elevator 
on  the  Bnrge  Cnnal  terminal  pier  at 
Oswego.    Awarded  to  Brown  dt  Lowe 

and  Law  Bros.,  Schenectady,  N.  Y...    Oct.       13        336,412  00 
26-A        For  completing  the  terminal  at  Rouses 

Point.      Awarded    to    Holler-La    Du  ^ 

Corp.,  Albany,  N.  Y Oct.   ogifced by V32,1il9^" 
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Contract  Bids        Amount  of 

Number         Description  Received        Award 

229         For  constructing  the  foundation  of  the 

proposed     terminal     freighthouse     at 

Eochester.    Awarded  to  New  England 

Foundation  Co.,  Inc.,  Beaton,  Mass. . .    Oct.      20        $34,826  25 
225-H        For  installing  a  heating  system  in  the 

Barge   Canal  terminal  headhoiise  on 

Pier  93,  Weat  53d  street,  New  York 

city.    Awarded  to  Austin  Engineering 

Corporation,  New  York  city Oct.      26  4,875  00 

225-P       For  installing  a  plumbing  system  in  the 

Barge  Canal  terminal  headhouse  and 

pier  shed  on  Pier  93,  West  53d  street. 

New  York  city.    No  bids  submitted . .    Oct.      26         

53-A         For  constructing  certain  portions  of  the 
Revised         dockwall  around  Ohio  basin,  Buffalo. 

Awarded  to   Great  Lakes   Dredge   k 

Dock  Co.,  BufFalo Dec.      14        435,000  30 

(Under   Special   Legislative   Acts) 

For    constructing    the    abutments    and 

approaches     of     reinforced     concrete 

bridge  between  the  city  of  Schenec- 
tady and  the  village  of  Scotia,  author- 
ized by  chapter  735  of  the  Laws  of 

1917,  and  chapter  634  of  the  Laws  of 

1919.    Awarded  to  Dubois,  Bennett  & 

Son,  Schenectady,  N.  Y Feb.      10         234,593  00 

For   constructing  the   piers   of   a   rein- 
forced     concrete     bridge     over     the 

Mohawk    river    between    Schenectady 

and  Scotia,  being  the  continuation  of 

the  work  last  named  above.    Awarded 

to  American  Pipe  k  Construction  Co. 

of  Philadelphia,  Pa June     11         961 ,963  00 

Chapter  751  of  the  Laws  of  1917  and 

chapter    339    of    the   Laws    of    1918. 

For    constructing    a    through     plate 

girder  bridge  and  the  improvement  of 

Limestone    creek    in    the    village    of 

Fayetteville,    Onondaga   county.      No 

bids  submitted    Feb.      17     

Chapter  751  of  the  Laws  of  1917   and 

chapter    339    of    the    Laws    of    1918. 

For     constructing     a     through     plate 

girder   bridge    and    the   improvement 

of  Limestone  creek  in  the  village  of 

Fayetteville,  Onondaga  county.     Bids 

rejected March  26     
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TERMINAL  CONTRACTS  COMPLETED  DURING  THE  YEAR 

Date  of 
Acceptance 
by  Canal 
Contract  No.  Board 

1920 

113 Feb.      18 

207-P ' Feb.      18 

217 Feb.      18 

207-H March    3 

217-P    March  17 

223 March  17 

109 May       6 

203-P May       5 

19-P June    23 

67 Aug.       4 

228 Aug.       4 

117    Aug.     18 

218 Sept.       3 

38 March  17 

112 Nov.        4 

106 Nov.      17 

65 Dec.        1 

212-H Dec.      15 

102 Dec.      29 

212  .  , Dec.      29 

BARGE  CANAL  CONTRACTS  COMPLETED  DURING  THE  YEAR 

Date  of 
Acceptance 
by  Canal 
Contract  No.  Board 

1920 

146 May       6 

164 Feb.      18 

117 June      2 

201 June      2 

204 June     23 

152 Nov.       4 

189 Sept.       3 

194 Sept.     10 

147 Nov.       4 

190 Nov.        4 

198 No^       17 

T July     21 
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SPECIAL  CONTRACTS  COMPLETED  DURING  THE  YEAR 

Date  of 
Acceptance 
by  Canal 
Description  Board 

Construction   plate   girder   bridge   over   old   Cayuga   and   Seneca 

Canal,  Lake  St.  Geneva.    Chapter  351,  Laws  1918 Jan.      21 

Construction  of  concrete  culvert  at  Eighteen  Mile  Creek,  Lockport, 

Chapter  626,  Laws  of  1917 June     30 

Constructing  an  eight-foot  pipe  culvert,  across  Barge  Canal  at 
Rome.     Chapter  346,  Laws  1918 Nov.       4 

CONTRACTS    ACCEPTED    UNDER    WALTERS'    ACT,    CHAFTER    585, 

LAWS  1918 

Terminal   Contract   21 April      7 

Terminal    Contract  63 April      7 

DITCHING 

During  the  progress  of  the  last  canal  improvement,  drainage 
conditions  in  many  localities  throughout  the  State  seem  to  have 
been  seriously  disturbed.  Many  claims  have  been  filed  annually 
for  money  damages  based  on  the  alleged  filling  up  of  previously 
existing  drainage  ditches  or  for  interference  with  natural  drainage 
facilities.  Large  awards  already  have  been  made  by  the  Court 
of  Claims  on  this  account.  Unless  the  cause  of  the  trouble  i.<^ 
removed,  the  State  must  respond  annually  in  money  damages 
besides  depriving  the  property  owners  of  the  use  of  their  lands. 
Many  hundreds  of  acres  are  claimed  to  be  unfit  for  cultivation 
and  the  situation  has  been  made  the  basis  of  much  complaints. 

Up  to  the  present  time,  this  subject  seems  to  have  been  denied 
the  attention  it  deserves.  Where  the  fertility  of  land  has 
been  wholly  or  partly  destroyed  by  the  progress  of  the  canal 
improvement  work,  the  State  would  seem  to  be  under  legal 
obligations  to  restore  the  use  of  it  to  the  owner,  and  failing  to 
perform  that  duty,  must  render  proper  compensation.  Hereto- 
fore, remedies  have  been  sought  to  be  applied  by  a  piece-meal 
method  with  the  result  that  not  only  has  the  State  been  called 
upon  to  pay  large  sums  in  damages  but  much  dissatisfaction 
exists  among  the  citizens  whose  lands  have  been  affected.     The 
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more  serious  conditions  exist  adjacent  to  what  is  called  the  Sixty 
Mile  Level  of  the  canal  between  Rochester  and  Lockport. 

In  my  requisition  recently  submitted  to  you  for  funds  for 
the  coming  year,  I  have  included  an  item  of  $30,000  for  the  per- 
formance of  work  of  this  kind.  With  this  sum  available,  it  is 
planned  to  take  up  the  whole  subject  in  a  thorough  manner  and 
discharge  the  obligations  of  the  State  as  they  may  appear.  1 
recommend  that  the  amount  asked  be  appropriated. 

OLD  ERIE  CANAL  FROM  ROME  TO  MOHAWK 
The  subject  of  the  unimproved  Erie  Canal  extending  from 
Rome  to  Mohawk  has  been  presented  for  your  consideration  by 
this  department  during  the  past  several  years,  and  the  conditions 
prevailing  upon  it  have  been  described  in  considerable  detail. 
Since  so  much  discussion  has  been  had  and  since  by  the  enact- 
ment of  the  several  statutes  the  situation  seems  to  some  extent 
to  be  a  complicated  one,  I  think  it  wise  to  set  forth  in  this  report 
the  various  steps  taken  so  that  full  information  may  be  before 
you  for  your  use  in  the  adoption  of  a  definite  policy. 

In  the  enactment  of  chapter  147  of  the  Laws  of  1903,  known 
as  the  Barge  Canal  Improvement  Act,  it  was  assumed  that  with  the 
completion  of  the  new  channel  portions  of  the  old  canal  parallel- 
ing the  new  route  and  not  specifically  retained  would  be  abandoned 
for  navigation  purposes  and  sold  pursuant  to  the  provisions  of 
the  Public  Lands  Law.  At  any  rate,  such  procedure  has  been 
followed.  Before  however  the  new  route  westerly  to  Rome  was 
placed  in  commission,  chapter  746  of  the  Laws  of  1911  in  referen- 
dum form  was  enacted,  which  authorized  the  issue  of  bonds  for 
the  furnishing  of  terminal  facilities  for  Barge  Canal  traffic.  In 
section  4  appears  the  following: 

"  The  present  Erie  Canal  between  Rome  and  Mohawk  shall 
be  retained  at  not  less  than  its  present  dimensions,  and  all 
structures,  locks,  bridges  and  docks  thereon  shall  be  main- 
tained and  operated  by  the  State  for  terminal  purposes." 

By  such  mandatory  provision,  a  waterway  some  30  miles  in 
length  and  paralleling  the  main  line  of  the  improved  Erie  Canal 


Digitized  by  VjOOQIC 


96  Report  of  Superintendent  of  Public  Works 

for  much  of  the  distance  was  continued  for  the  use  of  the  smaller 
and  old  type  of  boats.  Junction  locks  were  constructed  at  Rome 
and  Mohawk  to  make  connections  with  the  main  channel. 

The  execution  of  the  plan  directed  in  the  Terminal  Act  was 
found  to  be  impossible  for  physical  reasons.  Xo  provision  had 
been  made  for  additional  feeders  of  water  to  the  30-mile  stretch 
of  old  canal,  so  that  when  the  flow  of  the  water  from  the  west 
was  shut  off  by  the  opening  of  the  new  channel,  Oriskany  creek, 
the  sole  tributary  to  the  old  level,  was  entirely  inadequate  to  main- 
tain a  proper  boating  depth. 

To  meet  the  situation,  chapter  346  of  the  Laws  of  1918  was 
enacted.  The  construction  of  a  dive  culvert  at  Rome  to  conduct 
a  sufficient  volume  of  water  into  the  old  canal  was  authorized, 
with  the  condition  that  of  the  total  cost  involved  of  $50,000  a 
share  to  the  extent  of  $30,000  should  be  borne  by  parties  interestcJ 
in  the  project  and  the  balance  by  the  State.  Such  contribution 
was  made  and  the  building  of  the  culvert  has  been  progressed 
to  completion  during  the  present  year  but  not  in  sufficient  time 
to  permit  of  its  use. 

Such  construction  was  directed  in  spite  of  the  fact  that  in  the 
previous  year  the  Senate  and  Assembly  had  adopted  a  concur- 
rent resolution  proposing  an  amendment  to  section  8  of  article 
VII  of  the  Constitution,  removing  the  prohibition  as  to  the  sale 
or  other  disposition  of  canals  from 

"  that  portion  of  the  existing  Erie  Canal  in  the  City  of  Utica 
between  the  westerly  line  of  Schuyler  Street  and  the  easterly 
line  of  Third  Stieet,  provided  that  a  flow  of  sufficient  water 
from  Schuyler  Street  to  Third  Street  to  feed  that  portion  of 
the  Canal  east  of  Third  Street  be  maintained." 

The  proposed  amendment  was  in  due  course  duly  adopted  and  is 
now  a  part  of  the  Constitution.  By  it,  the  filling  in  of  the  canal 
between  the  streets  mentioned  was  authorized  and  when  such 
work  is  actually  accomplished,  the  use  of  the  30-mile  stretch  will 
be  destroyed  for  practical  commercial  purposes. 

During  1919,  at  the  insistence  of  citizens  of  Utica,  proceed- 
ings were  had  looking  to  the  formal  abandonment  for  navigation 
purposes  and  sale  of  the  area  between  Schuyler  and  Third  streets 
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Public  hearings  were  had  by  the  Canal  Board  at  which  the  aban- 
donment of  the  whole  section  was  urged.  While  the  State 
Engineer  and  Surveyor  and  myself  submitted  to  the  Canal  Board 
the  required  statutory  certificates  with  respect  to  the  Schuyler  and 
Third  street  section,  it  was  found  that  the  Canal  Board  had  no 
legal  authority  to  abandon  for  canal  and  terminal  purposes  the 
whole  30-mile  stretch  between  Some  and  Mohawk,  inasmuch  as 
its  retention  had  been  directed  by  the  provisions  of  the  Terminal 
Act ;  and  that  even  as  to  the  section  between  Schuyler  and  Third 
streets  specifically  referred  to  in  the  constitutional  amendment, 
it  appeared  that  such  amendment  merely  gave  the  right  to  the 
Legislature  to  amend  or  repeal  that  section  of  the  Terminal  Act 
which  provided  for  the  retention  of  the  canal.  No  action  there- 
fore was  taken  by  the  Board  in  the  way  of  official  abandonment 

The  subject  was  again  'before  your  Honorable  Body  during 
the  session  of  1920.  Instead  of  amending  the  section  of  the 
Terminal  Act  as  referred  to  above  and  making  provision  for  the 
abandonment  and  sale  of  the  canal  lands  between  Schuyler  and 
Third  streets  in  accordance  with  the  provisions  of  the  Public 
Lands  Law,  the  city  of  Utica  by  chapter  744  was  authorized  to 
lower  or  remove  any  or  all  of  the  three  bridges  existing  over  the 
canal  in  the  area  referred  to.  The  act  also  authorized  the  con- 
struction by  the  city  of  a  conduit  in  the  bed  of  the  canal  between 
such  points  of  sufficient  capacity  to  maintain  the  flow  of  water. 

This  statute  has  been  interpreted  to  be  in  the  nature  of  a  direct 
legislative  permit  for  the  performance  of  the  work  and  the  city 
has  undertaken  its  progress.  The  work  already  done  constitutes 
a  physical,  if  not  an  official,  abandonment  for  navigation  purposes 
of  the  canal  in  Utica. 

Your  Honorable  Body  at  the  same  session  also  adopted  con- 
current resolutions  suggesting  further  amendments  to  the  State 
Constitution,  dealing  with  the  situation,  which  amendments  are 
in  the  nature  of  alternative  propositions. 

The  first  proposes  to  except  from  the  provisions  of  section  8 

of  article  VII  any  prohibition  against  the  sale  or  disposition  of 

the  existing  Erie  Canal  "  in  the  county  of  Herkimer  between  the 

easterly  portion  of  the  village  of  Mohawk  and  the  county  boundary 
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line  between  the  counties  of  Herkimer  and  Oneida.''  The  second 
applies  to  the  entire  stretch  of  old  canal  between  Borne  and 
Mohawk. 

Both  suggested  amendments  will  come  before  you  at  the  present 
session  for  further  action  and  the  one  that  shall  receive  your 
approval  will  be  submitted  to  the  People  at  the  general  election 
in  1921.  I  earnestly  request  that  definite  and  final  action  be 
immediately  taken.  The  whole  situation  has  become  an  impossible 
one,  both  from  a  physical  and  legal  standpoint.  With  the  improved 
canal  in  full  commission  and  a  well-equipped  harbor  for  traffic 
at  IJtica,  I  see  no  important  commercial  purpose  to  be  served  in 
attempting  to  maintain  navigation  on  a  stretch  of  waterway  which 
not  only  is  insufficient  in  size  to  admit  boats  ordinarily  plying 
the  main  canal,  but  which  by  reason  of  the  closing  of  the  Schuyler- 
Third  street  section  is  impossible  for  use  for  its  entire  length. 

I  therefore  recommend  that  such  action  be  taken  by  your 
Honorable  Body  at  your  present  session  as  will  ultimately  result 
in  the  abandonment  of  the  whole  project  of  maintaining  the  old 
Erie  Canal  between  Rome  and  Mohawk. 

USE    OF    SURPLUS    CANAL    WATERS    FOR    POWER 

PURPOSES 

In  reports  of  the  department  submitted  to  your  Honorable  Body 
during  the  several  preceding  years,  the  subject  of  surplus  waters 
existing  along  the  canals  has  been  thoroughly  discussed,  and  the 
location  of  the  same  has  been  pointed  out  to  you.  In  presenting 
the  matter  again,  I  desire  to  emphasize  the  necessity,  from  the 
standpoint  of  the  State's  interests,  of  the  enactment  of  such 
legislation  as  will  lay  down  a  definite  and  precise  method  for  the 
disposition  of  the  same.  In  the  absence  of  statutory  provisions, 
the  subject  is  a  difficult  one  to  handle. 

As  indicated  to  you  in  my  report  for  1919,  water  power  exists 
along  the  canal  at  some  17  different  points,  and  it  is  proper 
that  provision  should  'be  made  for  such  disposition  of  the  same 
as  will  not  affect  the  navigation  interests.  Legal  action  looking 
to  the  sale  or  lease  of  water  power  created  by  the  Barge  Canal  con- 
struction is  now  impossible,  owing  to  the  prohibition  contained 
in  section  16  of  chapter  147  of  the  Laws  of  1903,  as  amended 
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by  chapter  494  of  the  Laws  of  1907,  which  forbids  the  lease^  sale 
or  other  disposition  of  any  of  the  surplus  waters  created  by  the 
canal  improvement  until  '^authorized  by  statute  setting  forth 
specific  conditions  and  restrictions  governing  the  same."  Such 
absence  of  authority  has  tended  to  retard  and  discourage  industrial 
development  along  the  line  of  the  canal,  in  that  any  permits  that 
might  be  given  by  the  department  are  without  statutory  sanction. 
The  enactment  into  law  by  the  Congress  of  the  United  States 
of  the  so-called  Federal  Water  Power  Commission  Bill  constitutes 
a  further  and  most  important  reason  why  the  adoption  of  a 
State  policy  on  the  subject  should  no  longer  be  delayed.  Under 
the  Federal  statute  all  applicants  for  licenses  for  the  use  of  water 
power  must  first  comply  with  State  laws  applicable  to  the  subject. 
The  undoubted  purpose  of  this  condition  was  to  insure  some 
measure  of  protection  to  the  interests  of  the  State  over  waterways 
within  its  borders.  Already  the  Federal  Water  Power  Commis- 
sion has  under  consideration  the  granting  of  a  license  authorizing 
the  development  of  water  power  at  the  dam  constructed  across  the 
Hudson  river  at  the  city  of  Troy.  Such  structure  being  located  on  a 
river  wholly  within  our  borders,  the  State  of  New  York  possesses 
inherent  rights  in  the  surplus  waters  created  by  it,  and  it  would 
be  a  matter  of  deep  regret  if  any  such  rights  were  impaired 
or  denied  by  the  lack  of  a  definite  State  policy. 

FEDERAL  JURISDICTION  OVER  NAVIGATION  OF 
THE  STATE  CANALS 

During  the  season  just  closed,  further  action  was  taken  by 
oflScials  of  the  United  States  to  assert  Federal  jurisdiction  over 
navigation  of  the  State  canals.  In  one  case,  a  penalty  was  imposed 
on  a  vessel  owned  by  the  State  itself  and  operated  in  connection 
with  the  performance  of  work  authorized  by  the  Legislature. 
Instances  also  have  occurred  where  privately  owned  craft  have 
been  subjected  to  the  same  action. 

The  Secretary  of  Commerce,  in  whose  name  the  orders  referred 
to  have  been  issued,  evidently  relies  for  his  authority  on  certain 
provisions  of  the  United  States  Revised  Statutes  which  have  to 
do  with  the  construction,  equipment,  inspection  and  licensing  of 
steam  vessels  '^  using  the  navigable  waters  of  the  United  States ;'' 
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and  since  the  New  York  State  canals  constitute  by  themselves  and 
bj  uniting  with  other  waters  a  continuing  highway  over  which 
commerce  may  be  carried  on  with  other  states  or  foreign  countries, 
it  has  been  held  that  they  come  within  this  classification.  Under 
such  ruling,  the  waterways  left  under  State  control  would  be 
limited  to  the  small  inland  lakes  having  no  connection  with  the 
canals  and  which  are  used  mainly  for  pleasure  resort  purposes. 
As  I  understand  it,  all  steam  or  motor  vessels  plying  the  canals 
whether  used  in  interstate  commerce  or  not  and  whether  carrying 
passengers  or  freight  for  hire  or  not  are  subjected  to  the  ruling. 

To  my  mind,  this  condition  is  directly  opposed  to  the  theory 
of  canal  construction  and  improvement  in  this  State  and  is  con- 
trary to  its  basic  law  and  its  statutes.  It  cannot  fail  to  create 
confusion  in  the  minds  of  prospective  users  of  the  canals  who  have 
relied  on  the  State's  control  of  them  and  must  seriously  interfere 
with  the  development  of  commerce. 

The  provisions  of  the  State  Constitution  are  plain  on  this  sub- 
ject. In  section  3  of  article  V,  after  providing  for  the  appoint- 
ment of  the  Superintendent  of  Public  Works,  it  says: 

"  He  shall  be  charged  with  the  execution  of  all  laws  relat- 
ing to  the  repair  and  navigation  of  the  canals,  and  also  of 
those  relating  to  the  construction  and  improvement  of  the 
canals,  except  so  far  as  the  execution  of  laws  relating  to  sach 
construction  or  improvement  shall  be  confided  to  the  State 
Engineer  and  Surveyor ;  subject  to  the  control  of  the  Le^sla- 
ture,  he  shall  make  rules  and  regulations  for  the  navigation  or 
use  of  the  canals. 

In  section  8  of  article  VII,  it  is  further  provided: 

«  *     #     *     \y^^  ^jjgy  (^jjg  State  canals)  shall  remain  the 

property  of  the  State  and  under  its  management  forever 
*     #     *» 

For  the  purpose  of  carrying  into  effect  such  constitutional  pro- 
visions, chapter  13  of  the  I>aws  of  1909,  known  as  the  Canal  Law, 
in  section  33  provides  that 

"  The  Superintendent  of  Public  Works  shall :  have  the  gen- 
eral care  and  superintendence  of  the  canals ;  enforce  the  faith- 
ful execution  and  observance  of  the  canal  law  by  all  persons 
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*  *  *;  make  all  necessary  rides  a/nd  regvlatians  for  the 
safe  and  speedy  namgation,  protection  and  maintenance  of 
the  canals  and  the  structures  thereof,  for  the  government  of 
employees  under  his  control  engaged  in  their  construction, 
improvement,  repair  and  navigation,  and  for  the  payment 
for  tools,  material  and  labor,  impose  such  forfeitures  of 
money  not  exceeding  the  sum  of  $25.00  for  each  offense  as  he 
deems  reasonable  and  for  the  breach  of  such  rules  and  regu- 
lations prosecute  therefor  in  the  name  of  the  State  and  pay 
over  moneys  received  on  such  prosecution  into  the  State 
treasury    *     *     *.'' 

Chapter  42  of  the  Laws  of  190&,  known  as  the  Navigation 
Law,  also  deals  with  the  subject  of  navigation  on  State  waters. 
The  appointment  of  inspectors  of  steam  vessels  is  authorized, 
whose  duties  include  the  inspection  from  time  to  time  of  every 
vessel  engaged  in  carrying  passengers  or  freight  for  hire  or  tow- 
ing for  hire  on  the  inland  waters  of  the  State.  Complete  rules 
and  regulations  for  the  management,  operation  and  equipment 
of  vessels  and  for  the  safety  of  traific,  substantially  similar  to 
those  adopted  by  the  National  government,  are  contained  in  the 
law. 

There  is  no  doubt  that  the  plain  intent  of  the  Constitution 
and  the  statutes  is  to  vest  in  the  Superintendent  of  Public  Works 
full  authority  over  the  canals,  the  single  condition  being  imposed 
that  the  rules  and  regulations  he  shall  make  for  their  navigation 
should  be  "  subject  only  to  the  control  of  the  Legislature." 

With  the  application  of  Federal  laws  to  canal  navigation,  the 
powers  conferred  upon  the  Superintendent  of  Public  Works  are 
nullified  and  he  is  without  means  to  perform  the  duties  assigned 
to  him.  The  right  of  the  State  to  control  its  own  waterway 
system  is  denied.  The  Erie,  Oswego,  Champlain,  Cayuga  and 
Seneca  canals  become  merely  ^*  navigable  waters  of  the  United 
States.'' 

Since  both  the  Federal  and  State  riegulations  are  for  the  pro- 
tection of  commercial  interests  and  tie  safety  of  persons  or  prop- 
erty transported,  it  is  of  course  immaterial  which  set  of  rules  are 
enforced.  As  a  matter  of  fact,  they  are  almost  identical.  The 
underlying  principle  of  control  is  all-important.  If  the  authority 
of  the  National  government  to  regulate  and  control  navigation 
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is  admitted  or  acquiesced  in  by  the  State,  it  is  a  logical  conse- 
quence that  many  acts  of  the  Superintendent  of  Public  Works 
having  to  do  with  the  maintenance  or  improvement  of  the  water- 
ways will  require  the  approval  of  the  Federal  authorities.  This 
is  not  a  far-fetched  conclusion.  A  proper  exercise  of  authority  to 
control  and  regulate  navigation  on  any  waterway  must  necessarily 
be  coupled  with  the  power  to  approve  or  disapprove  any  work 
on  such  waterway  which  might  in  any  way  affect  navigation 
interests.  The  right  of  the  Federal  engineers  to  pass  upon  the 
Department's  plans  for  construction  or  repair  work  could  not  be 
denied.  Then  too,  since  navigation  depends  almost  entirely  on 
the  manner  in  which  the  locks  and  movable  bridges  are  operated, 
it  is  not  beyond  the  bounds  of  possibility  that  directions  for  the 
management  of  those  structures  might  be  forthcoming  from  Wash- 
ington. In  the  last  analysis  the  State  would  be  left  only  with  the 
privilege  of  paying  the  bills. 

I  cannot  believe  that  such  a  situation  as  this  was  intended.  It 
is  repugnant  to  every  theory  that  has  actuated  the  citizens  of  the 
State  in  the  expenditure  of  large  sums  of  money  in  constructing 
and  improving  their  canals.  Even  now  without  large  annual 
appropriations  from  the  State  treasury  for  maintenance  and 
repair,  the  water  route  would  soon  be  incapable  of  use. 

A  year  ago,  I  presented  this  subject  for  your  consideration 
and  what  I  have  said  above  is  somewhat  of  a  repetition  of  the 
statements  contained  in  my  previous  reports  No  action  however 
has  been  taken.  I  believe  that  every  means  at  the  command  of 
the  State  and  of  the  State's  representatives  in  Congress  should 
be  exerted  to  the  end  that  those  United  States  statutes  which  are 
relied  upon  by  the  Secretary  of  Commerce  to  permit  of  his 
entrance  into  the  canal  field  be  amended  so  as  to  except  the  State's 
waterway  system  from  their  provisions. 

ICE  GORGES  IN  THE  HUDSON  RIVER 

The  duty  of  removing,  opening  up,  breaking  or  destroying  ice 

gorges  or  blockades  of  ice  in  the  Hudson  river  south  of  Troy,  was 

placed  upon  the  Superintendent  of  Public  Works  by  chapter  812 

of  the  Laws  of  1910,  the  act  having  been  passed  following  a 
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severe  freshet  which  had  resulted  in  damage  to  property  in  the 
cities  of  Albany^  Troy  and  Bensselaer. 

Since  that  time  conditions  existing  along  the  river  have  been 
carefully  studied  by  the  Department  It -was  found  that  for  a 
distance  of  probably  20  miles  southerly  from  Albany  there  exist 
a  half  dozen  points  at  which  ice  gorges  may  form,  and  the  con- 
tinued presence  of  a  gorge  at  any  one  of  those  several  places 
might  create  serious  freshet  conditions  at  Albany  and  adjacent 
places. 

While  gorges  have  formed  in  the  past  ten  years,  not  one  has 
caused  any  serious  damage  during  that  period.  As  a  matter  of 
fact,  the  existence  of  high  water  in  the  streets  of  Albany,  [Rens- 
selaer, Troy  and  Watervliet  is  not  due  to  this  cause  alone.  The 
records  show  that  when  the  most  severe  flood  conditions  have 
prevailed  the  river  was  free  of  ioe.  However,  ice  gorges  in  the 
river  below  Albany,  when  they  do  form,  must  always  be  r^arded 
as  a  menace  and  possessing  elements  of  potential  harm. 

I  fully  agi-ee  with  my  predecessors  that  the  clearing  of  the 
Hudson  river  of  these  dangers  is  a  matter  for  action  by  the  United 
States  authorities  rather  than  by  the  Stata  The  Federal  authori- 
ties have  asserted  their  jurisdiction  over  the  river,  and  have  per- 
formed necessary  dredging  and  bank  protection  work  therein. 
Should  it  become  necessary  in  the  taking  of  measures  to  break  up 
the  ice,  to  remove  any  government  dike  or  other  structure,  the 
pentiission  of  the  United  States  Engineers  would  first  have  to 
be  obtained.  Nevertheless,  the  obligation  remains  with  the 
Department  under  the  statute  referred  to,  and  all  feasible  plans 
of  effective  operations  have  been  considered.  To  absolutely 
guarantee  freedom  from  high  water  is  an  impossible  task,  unless 
by  the  constant  use  of  large  and  powerful  steamers  the  ice  was 
prevented  from  assuming  any  considerable  thickness.  This  is  not 
practicable,  not  only  on  account  of  the  immense  area  to  be  cov- 
ered and  the  interference  with  ice  harvesting  industries,  but  also 
for  the  reason  that  the  State  has  not  under  its  control  plant  which 
could  be  utilized  effectively  for  that  purpose. 

Two  methods  only  have  appealed  to  me  as  promising  sub- 
stantial results.  The  first  includes  the  chartering  of  one  or  two 
steam  tugs  of  the  river  type  and  of  a  size  and  equipment  as  nearly 
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suitable  for  ice  breaking  work  as  may  be  secured,  and  the  winter- 
ing of  the  same  at  such  place  along  the  river  as  will  be  below  the 
most  southerly  point  of  possible  danger;  and  when  conditions  have 
become  ripe  for  action,  to  endeavor  to  destroy  any  goi^e  that  may 
have  formed  by  the  use  of  such  steamers.  The  execution  of  such 
plan  may  prove  impossible,  if,  as  it  frequently  has  happened, 
field  ice  of  considerable  thickness  exists  for  many  miles  below 
the  obstruction.  The  other  plan  includes  the  use  of  dynamite. 
Explosives,  however,  are  of  service  only  in  restricted  areas  and 
when  open  water  in  sufficient  extent  is  available  to  permit  of 
the  passing  down  of  the  broken  masses. 

As  a  matter  of  fact,  without  the  presence  nearby  of  ice  breakers 
especially  designed  for  the  exact  nature  of  the  work  to  be  per- 
formed, it  is  always  possible  that  conditions  may  prevail  with 
which  the  Department  may  be  unable  to  cope.  However,  with 
the  equipment  at  hand,  the  Department  is  prepared  to  take  such 
action  as  may  be  possible.  Each  winter  the  situation  has  been 
kept  under  close  observation,  and  the  State  forces  have  held  them- 
selves in  readiness  to  attack  any  gorge  that  may  form,  the  method 
to  be  followed  depending  on  the  exact  conditions  which  may 
then  prevail. 

NECESSAET  ELEMENTS  OF  EFFICIENT  CANAL 
MANAGEMENT 

Skilled  and  Pebmanent  Fobce  Rbquibed 

With  all  the  construction  problems  connected  with  the  great 
canal  and  terminal  projects  solved,  and  the  whole  plant  now 
presented  to  the  public  for  commercial  use,  the  question  of  secur- 
ing and  retaining  a  competent  maintenance  and  operating  organi- 
zation is  one  which  requires  the  deepest  attention  and  considera- 
tion. The  importance  of  this  cannot  be  minimized.  The  canals 
always  have  been  regarded  as  the  Staters  chiefest  business  institu- 
tion, and  must  be  administered  along  business  lines.  They  were 
constructed,  and  enlarged  again  and  again  solely  in  the  interests 
of  commerce.  The  cost  of  construction  and  maintenance  has  been 
large.     The  value  of  the  structures  now  in  place  is  vast. 

If  the  citizens  of  the  State  are  to  receive  adequate  return 
for  their  immense  investment,  it  is  essential  that  the  selection  of 
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the  canal  working  force  must  be  based  solely  on  merit  and  fitness, 
and  a  tenure  of  office  assured.  The  interests  of  those  using  the 
State's  waterways  and  who  have  invested  their  capital  in  canal 
enterprises  demand  the  highest  d^ee  of  efficiency  on  the  part  of 
the  department's  officials.  However  perfect  the  channel  and  its 
structures  may  be  from  a  construction  or  engineering  standpoint, 
the  waterway  cannot  become  an  important  instrumentality  of 
transportation  unless  it  remains  in  the  hands  of  a  skilled  organiza- 
tion of  at  least  some  permanency. 

Application  of  Civil  Service  Principles 

Whether  the  canal  shall  be  deemed  a  competitor  of  the  railroad, 
or  as  a  feeder  or  supplementary  to  it,  its  forces  must  be  organized 
along  similar  lines  and  the  same  principles  of  management  must 
be  applied.  I^ng  steps  already  have  been  taken  in  this  direction. 
Up  to  twenty  years  ago  the  canal  system  was  accepted  as  a  legiti- 
mate field  for  political  manipulation.  With  each  changing 
administration  those  in  charge  of  the  maintenance  and  operation 
gave  way  to  others  who  in  turn  were  displaced  later. 

With  the  application  of  the  provisions  of  the  Civil  Service  Law, 
the  work  of  the  department  has  become  less  and  less  subject  to 
political  conditions.  Even  before  the  enlarged  canal  was  placed 
in  commission,  the  necessity  of  this  was  recognized.  Without 
serious  objection  from  any  source,  many  positions  which  had  to 
do  with  the  care  and  operation  of  the  more  important  structures 
have  been  classified  in  the  competitive  schedule. 

The  manning  of  the  new  Barge  Canal  locks,  with  their  elaborate 
operating  machinery,  was  accomplished  entirely  through  appoint- 
ments from  eligible  lists  established  after  open  competitive  exami- 
nations. With  the  assurances  provided  by  the  Civil  Service  Law 
that  continuance  in  office  depended  solely  on  efficiency  and  merit, 
young  men  skilled  in  the  various  mechanical  trades  were  attracted 
to  the  service.  Li  no  other  way  could  the  department  have 
secured  the  large  numbet  of  trained  men  required. 

During  my  own  term  of  office  the  same  principle  has  been 
applied.  'Many  additional  positions  requiring  skill,  watchful- 
ness and  judgment  on  the  part  of  the  incumbents  have  been 
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brought  within  the  competitive  schedule  of  the  Civil  Service.  To 
secure  and  retain  a  competent  working  force,  some  d^;ree  of 
permanency  must  be  assured.  It  is  obvious  that  ambitious  and 
industrious  young  men  will  decline  to  engage  in  any  work  where 
their  tenure  of  employment  will  depend  largely  upon  political 
conditions  of  their  home  localities,  especially  when  the  industrial 
world  offers  better  inducements. 

The  operation  of  the  many  lift  bridges  spanning  the  canal  is 
second  in  importance  only  to  the  care  of  the  locks.  In  the  case  of 
the  former,  the  safety  of  highway  traffic  is  at  stake.  The  operat- 
ing machinery  requires  the  attention  of  clear  headed  men  having 
special  aptitude  to  work  of  this  kind,  in  order  that  accidents  will 
be  prevented  and  the  State's  interests  guarded.  This  class  of 
employees  is  offered  as  an  important  instance  only,  as  a  review  of 
all  the  positions  in  the  department  above  the  grade  of  labor  will 
present  reasons  for  permanency  equally  as  good. 

Civil  Sebvice  Policy  Should  be  Continued  and  Extended 

As  I  have  stated  before,  the  management  and  operation  of  the 
State's  canal  system  is  akin  to  that  of  a  great  railroad  corporation. 
In  the  canal  enterprise,  the  people  of  the  State  themselves  are  the 
stockholders,  and  the  elected  officials  having  to  do  with  the  water- 
ways are  in  a  sense  the  Board  of  Directors.  Those  interested  in  a 
large  industry,  demanding  a  fair  return  for  moneys  invested, 
would  indignantly  reject  any  plan  looking  to  the  dismissal  of 
trained  and  efficient  employees  every  year  or  two,  and  yet  this  to 
a  more  or  less  extent  is  the  actual  experience  had  in  the  case  of 
the  waterways. 

While  perhaps  it  is  a  subject  for  departmental  rather  than  legis- 
lative consideration,  I  feel  it  my  duty  to  thus  place  on  record  my 
views  in  this  matter.  My  experience  with  the  canals  has  been 
twofold.  As  a  practical  canal  operator  for  many  years,  the  defects 
in  the  employment  system  were  keenly  realized;  and  later,  hav- 
ing been  placed  at  the  head  of  the  department,  and  being  chaiged 
with  the  responsibility  for  the  successful  maintenance  of  naviga- 
tion, I  had  opportunity  of  gaining  firsthand  knowledge  of  tiie 
difficulties  in  the  way  of  securing  and  retaining  a  complete  organi- 
zation of  skilled  and  earnest  workers.  In  the  interests  of  com- 
merce the  entire  operating  force  must  be  eliminated  from  the 
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domain  of  politics.  When  questions  of  canal  improvement  and 
enlargement  were  presented  to  the  people  for  approval,  all  political 
parties  of  the  State  loyally  gave  their  support.  The  continued 
maintenance  of  the  waterways  has  become  the  accepted  permanent 
policy  of  the  State.  This  being  so,  I  am  confident  that  the  appli- 
cation of  strict  business  principles  to  management  and  operation, 
now  that  it  has  become  absolutely  necessary  in  the  interest  of  com- 
merce, would  meet  with  universal  approval. 

In  what  I  have  said,  I  do  not  wish  to  be  considered  as  intending 
a  wholesale  criticism  of  men  selected  for  service  in  the  depart- 
ment by  other  means  than  that  of  competitive  examination.  On 
the  contrary,  many  of  those  appointed  largely  for  political  reasons 
were  among  the  most  conscientious  and  industrious  employees, 
and  my  most  loyal  assistants.  My  only  thought  is  to  provide 
some  degree  of  protection  for  efficiency  wherever  it  is  found  to 
exist,  and  to  instill  in  the  mind  of  every  employee  along  the  canal 
that  the  term  of  his  employment  depends  solely  on  his  personal 
fitness  for  the  job  he  holds ;  and  conversely,  that  attention  to  duty 
and  loyalty  to  the  interests  of  the  canal  are  essential  to  his  con- 
tinued employment. 

In  this  public  manner,  I  submit  the  subject  to  the  attention  of 
my  successor  in  office  with  the  hope  that  he  will  recognize  the 
necessity  of  such  further  extension  of  the  policy  already  in  effect 
as  will  ultimately  result  in  placing  all  employees  along  the  canal 
within  the  competitive  Civil  Service  class. 

Tebm  op  Ofpicb  and  Method  of  Appointment  of  Supebintbn- 
DBNT  OF  Public  Wobks 
What  I  have  said  with  regard  to  the  necessity  of  some  perma- 
nency of  employment  for  those  in  the  field  and  operating  organiza- 
tions applies  with  equal  force  to  the  head  of  the  department.  As 
a  matter  of  fact,  the  TOOt  of  the  trouble  may  be  here,  and  this  is 
the  place  where  the  remedy  should  be  applied.  From  a  legal 
standpoint,  the  tenure  of  office  of  the  Superintendent  of  Public 
Works  is  no  more  definite  than  that  of  a  canal  bridge  tender  in 
that  he  is  appointed  for  no  specific  term  and  holds  office  at  the 
pleasure  of  the  Governor. 
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In  a  discussion  of  this  peculiar  but  actual  condition,  it  is  inter- 
esting to  trace  the  development,  or  as  one  might  say,  the  evolution 
which  has  taken  place  in  canal  management  and  to  mark  the  suc- 
cessive plans  adopted  by  the  people.  The  construction  and  main- 
tenance of  a  waterway  from  the  Great  Lakes  to  the  sea  was  not 
only  a  tremendous  accomplishment  on  the  part  of  the  young  State 
but  also  a  positive  innovation  in  governmental  activity.  The 
record  discloses  a  series  of  experiments  in  canal  administration 
and  bears  witness  to  the  endeavors  of  the  people  to  secure  what 
might  become  the  most  efficient  method  of  control. 

Pbevious  Methods  of  Administration 

With  the  completion  of  the  original  construction  work,  we  find 
the  system  placed  in  charge  of  five  commissioners,  constituted  and 
appointed  by  chapter  237  of  the  Laws  of  1816.  This  was  con- 
tinued until  1821  when  chapter  36  of  that  year  added  another 
commissioner. 

Only  seven  years  had  elapsed  when  the  need  of  a  change  was 
recognized,  and  in  1826,  by  chapter  5  of  the  Revised  Statutes,  the 
number  of  the  canal  commissioners  was  reduced  to  four  with  the 
condition  that  two  of  them  should  be  "  acting ''  commissioners. 

Again  and  in  1833,  the  organization  was  considered  imperfect, 
when  chapter  80  increased  the  number  of  commissioners  by  one. 
In  1836  pursuant  to  chapter  451,  still  another  was  added  making 
the  total  number  of  canal  commissioners  at  this  time  six. 

Eight  years  passed  before  further  reorganization  was  had. 
Chapter  280  of  the  Laws  of  1844  reduced  the  commissioners  to 
their  previous  number  of  four,  and  provided  for  their  election  by 
the  people  at  large,  with  the  direction  that  three  should  be  known 
as  "  acting ''  commissioners.  In  the  following  year,  chapter  6 
made  still  another  change  by  which  the  elected  canal  commis- 
sioners should  designate  how  many  of  their  number,  not  less  than 
two  nor  more  than  three,  should  be  "  acting  "  commissioners. 

At  the  adoption  of  the  State  constitution  in  1846,  the  com- 
missioners were  reduced  in  number  to  three,  to  be  elected  by  the 
people  with  a  term  of  office  of  three  years,  a  vacancy  occurring 
each  year. 
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Office  of  Supeeintendent  of  Public  Works  Cebatbd 

For  more  than  30  years,  the  three-headed  commission  was  in 
charge.  As  the  years  passed,  dissatisfaction  with  their  adminis- 
tration arose,  but  having  been  created  by  constitutional  enactment, 
a  change  was  not  as  readily  effected,  as  in  the  past  when  legislative 
action  only  was  required.  Without  going  into  detail  relative  to 
the  causes  leading  to  the  demand  for  reorganization,  it  is  sufficient 
to  say  that  the  agitation  for  reforms  finally  resulted  in  the  enact- 
ment by  the  Legislature  of  laws  recommended  by  Governor  Tilden 
in  1876 ;  and  at  the  general  election  in  November  of  that  year,  the 
people  by  a  large  majority  approved  an  amendment  to  the  con- 
stitution placing  the  canals  in  charge  of  a  single  official  to  be 
known  as  the  Superintendent  of  Public  Works.  The  first  superin- 
tendent of  public  works  took  office  on  February  8,  1878.  Since 
that  time,  canal  affairs  have  been  administered  without  important 
change  in  method,  the  constitution  of  1894  continuing  the  office  as 
theretofore  constituted. 

Teem  of  Office  Bbief  and  Indefinite 

While  the  last  named  scheme  of  canal  management  has  without 
doubt  accomplished  better  results  than  any  heretofore  tried,  the 
time  has  come  when  still  further  improvement  should  be  secured. 
I  refer  especially  to  the  lack  of  a  definite  tenure  of  office  and  to 
the  matter  of  frequent  changes. 

Section  3  of  article  V  of  the  State  constitution  provides  that 
the  Superintendent  of  Public  Works  who  shall  be  appointed  by 
the  Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  hold  hia  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated  and  until  his  successor  is  appointed  and 
qualified.    It  also  says: 

"He  may  be  suspended  or  removed  from  office  by  the 
Governor  whenever  in  his  judgment  the  public  interests  shall 
so  require ;  but  in  case  of  the  removal  of  such  Superintendent 
of  Public  Works  from  office,  the  Governor  shall  file  with  the 
Secretary  of  State  a  statement  of  the  cause  of  such  removal 
and  shall  report  such  removal  and  the  caus^  thereof  to  the 
Legislature  at  its  next  session," 
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In  other  words,  the  Superintendent  of  Public  Works  may  be 
removed  from  office  by  the  Governor  at  any  time  and  for  any  rea- 
son that  to  the  Governor  may  seem  sufficient.  In  short,  his  tenure 
of  office  is  solely  at  the  Governor's  pleasure. 

Such  a  provision  as  this  in  the  basic  law  of  the  State  can  only 
be  regarded  as  an  echo  of  political  incidents  of  the  nineteenth 
century.  From  their  first  construction,  the  canals  were  regarded 
as  the  battlefield  of  politics.  Campaigns  were  won  and  lost  on  the 
success  or  failure  of  the  canal  administration.  This  thought 
doubtless  was  had  in  mind  in  1876  when  in  placing  the  system 
under  a  single  head  it  was  provided  he  should  hold  office  at  the 
pleasure  of  the  Governor.  It  was  the  opinion  at  that  time  that 
the  record  of  the  canal  department  would  be  the  most  important 
factor  in  the  success  of  the  Governor's  administration. 

The  situation  has  changed  since  those  days.  As  I  have  pointed 
out  above,  the  State's  waterways  are  gradually  but  surely  coming 
to  be  recognized  as  a  purely  business  institution,  demanding  the 
eradication  of  all  elements  except  those  tending  to  commercial 
success. 

Successful  Administration  Handicapped 

Aside  from  the  matter  of  freight  transportation,  the  interests 
intrusted  to  the  Superintendent  of  Public  Works  are  of  vast 
extent.  Millions  of  the  State's  moneys  are  dispensed  by  him 
annually.  Questions  of  enormous  importance  are  presented  to 
him  for  decision,  and  the  very  nature  of  his  work  demands  a  con- 
tinuance in  office  for  a  specific  term  of  reasonable  duration.  An 
efficient  conduct  of  the  department's  affairs  requires  the  services 
of  a  broad-minded  executive  who  has  had  experience  in  dealing 
with  important  questions  of  the  nature  of  those  which  almost  daily 
present  themselves,  and  the  securing  of  one  possessing  those  quali- 
fications will  be  more  easy  of  accomplishment  if  the  term  of  his 
employment  is  made  definite. 

At  present,  assuming  that  the  Superintendent  of  Public  Works 
will  remain  in  office  to  the  end  of  the  term  of  the  Governor 
appointing  him,  it  is  possible  that  his  service  will  be  limited  to 
two  years.    But  a  small  portion  of  that  time  can  be  devoted  to 
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the  execution  of  the  policies  which  in  his  judgment  seem  best  for 
the  protection  and  furtherance  of  the  State's  interests.  More  than 
half  of  the  first  year  will  have  elapsed  before  the  new  Superin- 
tendent has  acquainted  himself  with  the  vast  property  under  his 
charge,  with  the  important  interests  he  must  guard  and  as  to  the 
actual  working  out  of  the  policies  of  his  predecessar.  .Even  when 
his  own  plans  have  been  definitely  determined  upon,  the  process  of 
effecting  important  changes  necessarily  must  be  gradual  and  slow, 
with  the  result  that  the  navigation  season  of  the  second,  and  per- 
haps last,  year  of  his  term  is  well  under  way  before  the  newly 
adopted  policies  are  even  in  operation. 

Since  gubernatorial  elections  take  place  biennially,  the  Super- 
intendent of  Public  Works  is  confronted  with  the  end  of  his  term 
of  service  with  his  work  only  fairly  started,  and  without  having 
had  sufficient  opportimity  to  demonstrate  the  aoundneas  of  the 
principles  he  has  just  begun  to  apply.  Should  a  change  oocur  in 
the  office  of  the  Chief  Executive  of  the  State,  whether  it  be  in  the 
same  political  party  or  another,  or  whether  it  occurs  in  the  midst 
of  a  term,  the  Superintendent  of  Public  Works  must  be  prepared 
fbo  vacate  his  place  in  favor  of  the  new  Governor's  selection,  and 
the  new  Superintendent  of  Public  Works  takes  up  the  work  faced 
with  tiie  same  conditions.  Whatever  ability,  training  and  experi- 
ence the  man  newly  appointed  to  the  office  may  possess,  and  how- 
ever masterful  his  personality,  it  is  not  within  the  scope  of  po^i- 
bility  that  he  may  be  assured  of  having  accomplished  lasting  good 
in  the  brief  time  at  his  disposal. 

The  situiation  is  an  impossible  one.  It  not  only  seriously 
retards  the  development  of  commerce  on  the  State's  waterways,  if 
in  fact  it  does  not  actually  prevent  it,  but  it  also  makes  impossible 
H  continuity  of  action  with  respect  to  other  important  canal  mat- 
ters, and  results  in  detriment  to  many  people  whose  interests  have 
direct  relation  to  established  State  policies. 

Recommendations 

The  term  of  office  of  the  Superintendent  of  Public  Works 
should  be  made  by  statute  fixed  and  definite.  Five  years'  time 
would  be  none  too  long.    Like  other  Sti^te  officers^  h^  should  bo 
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subject  to  removal  before  the  end  of  his  term  only  upon  stated 
charges  and  after  a  public  hearing.  So  far  as  may  be  possible 
under  our  present  party  system  of  government,  the  office  should  be 
removed  from  the  realm  of  politics.  The  interests  of  this  great 
canal  system,  now  becoming  recognized  as  a  strictly  business 
enterprise  on  the  part  of  the  State,  are  too  important  to  be  made 
a  stake  in  the  political  battles  waged  every  second  year. 

Besides  recommending  to  your  Honorable  Body  such  amend- 
ment of  the  Constitution  and  the  statutes  as  will  provide  a  term  of 
office  for  the  Superintendent  of  Public  Works  of  at  least  five 
years,  I  desire  to  go  a  step  further.  In  the  selection  of  the  man 
in  whose  hands  the  canal  aflFairs  will  be  placed,  I  believe  that  the 
voice  of  the  business  interests  of  the  State  should  be  heard.  This 
would  be  no  innovation  in  State  affairs.  Indications  are  present 
that  a  similar  course  has  been  followed  not  only  in  the  case  of  the 
canal  itself  but  in  other  State  matters  as  well.  Civic  and  commercial 
organizations  with  the  interests  of  their  respective  communities 
bound  up  in  the  success  of  the  waterways  have  at  all  times  kept 
closely  in  touch  with  them.  All  of  the  movements  for  canal 
enlargement  and  reforms  have  originated  with  the  business  men 
of  the  State,  and  the  Legislature  at  all  times  has  hearkened  to 
their  suggestions  and  has  been  guided  by  their  advice. 

During  the  early  canal  days  when  the  commissioners  in  charge 
were  specifically  named  in  the  Acts  creating  the  offices,  it  is  fair 
to  assume  that  the  selections  made  were  based  on  suggestions  of 
the  commercial  interests  of  those  times.  In  the  agitation  of  1875- 
1877  for  canal  reforms,  the  business  organizations  took  a  foremost 
part.  Conferences  were  held  at  which  were  present  representa- 
tives from  many  commerciial  organizations.  Resolutions  were 
adopted  and  submitted  to  the  Legislature  dealing  with  the  condi- 
tions which  then  existed  and  urging  canal  reorganization  along 
specific  lines.  The  action  later  taken  by  the  Legislature  in  prin- 
ciple followed  those  recommendations. 

The  solution  of  the  problems  now  facing  the  State  government 
demands  expert  advice,  and  in  a  business  matter  of  such  magni- 
tude as  tb§  conduct  of  cfmftl  affairs  constitutes,  it  is  but  logical 
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that  the  views  of  those  qualified  to  speak  for  the  State's  com- 
mercial interests  should  be  secured. 

I,  therefore,  further  recommend  that  such  legislation  be  enacted 
as  will  in  effect  vest  in  the  recognized  business  agencies  of  the 
State  authority  to  nominate  the  oflScial  to  be  charged  with  the 
administration  of  the  State's  canal  system.  In  no  other  way  can 
the  removal  of  canal  affairs  from  the  influence  of  political 
exigencies  of  the  moment  be  actually  and  practically  accomplisheJ. 

THE  PRIZE  LOCK 

The  distinction  of  being  the  prize  lock  for  the  season  of  1920 
was  conferred  on  Lock  No.  11,  of  the  Champlain  Canal,  located 
at  Comstocks,  Washington  county,  which  is  the  second  time  this 
structure  has  gained  the  prize. 

Honorable  mention  was  given  to  the  following  locks  in  the 
order  in  which  they  appear:  Lock  No.  25,  Erie  Canal;  Lock 
No.  4,  Cayuga  and  Seneca  Canal;  Locks  Nos.  1,  7  and  6,  Cham- 
plain  Canal  and  Lock  No.  15,  Erie  Canal. 

In  deciding  the  competition,  the  basis  of  percentages  used  were 
as  follows:  For  perfect  condition  of  machinery,  60  per  cent.; 
for  appearance  of  grounds,  20  per  cent ;  and  for  appearance  of 
power  houses,  20  per  cent. ;  making  a  total  of  100  per  cent.  All 
of  the  Iccks  above  named  obtained  a  percentage  of  more  than 
97.  Practically  all  of  the  structures  showed  evidence  of  the 
painstaking  work  done  by  the  lock  forces.  In  every  case,  the 
State's  property  was  maintained  in  a  high  degree  of  efficiencj'. 

In  addition  to  having  the  privilege  of  erecting  a  sign  proclaim- 
ing it  to  be  the  prize  lock  for  the  season,  the  members  of  the 
winning  crew  were  granted  small  increases  of  salary  to  be  held 
by  them  until  the  close  of  the  next  year's  contest. 

The  record  of  prize  locks  is  now  as  follows: 

Year                                         Lock  No.  Canal                                Location 

1916 28-B  Erie  Newark 

1916 11  Champlain  Comstocks 

1917 8  Champlain  Fort  Eklward 

1918 8  Champlain  Fort  Edward 

1919 4  Cayiiga  and  Senecft  Waterloo 

)920 ...»..t.  tt..t...  U  C)^|tmplain  Comstocks 
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BUREAU  OF  THE  INSPECTION  OF  STEAM  AND 
MOTOR  VESSELS  UNDER  THE  NAVIGATION  LAW 

The  work  of  the  two  inspectors  appointed  under  the  provision-? 
of  the  Navigation  Law,  known  as  Chapter  42  of  the  Laws  of 
109,  includes  the  inspection  and  licensing  of  vessels  used  on 
State  waters  for  the  carrying  of  freight  and  passengers  for  hire 
or  towing  for  hire  and  the  examination  and  licensing  of  the 
operators  of  them. 

During  the  year,  211  vessels  were  inspected  of  which  28  were 
steamers  and  183  motor  boats.  In  the  case  of  12  vessels,  certifi- 
cates were  withheld  pending  the  making  of  necessary  repairs  or 
the  supplying  of  needed  equipment,  and  in  those  instances,  all 
but  four  certificates  were  finally  issued. 

A  total  of  273  personal  licenses  were  issued,  being  made  up  of 
21  masters'  licenses  all  of  which  were  renewals;  18  licenses  to 
pilots  of  which  6  were  original  and  12  renewals  of  former 
licenses;  47  engineers'  licenses,  5  being  of  original  issue  and 
42  renewals;  and  187  joint  pilot  and  engineers'  licenses,  57  hav- 
ing been  originals  and  130  renewals.  The  amount  collected  by 
the  Inspectors  in  accordance  with  the  fees  prescribed  by  the  Navi- 
gation Law,  was  $2,257.50. 

On  July  6th,  the  steamer  ^^  Sagamore  "  on  Lake  George  col- 
lided with  a  row  boat  in  Kaatskill  Bay  situated  between  Rodt- 
hurst  and  Cleverdale  landings.  The  row  boat  was  demolished 
by  the  paddle  wheel  of  the  steamer  and.  the  four  occupants,  all 
women,  were  thrown  into  the  water  and  before  assistance  arrived, 
two  were  drowned.  An  investigation  was  had  by  the  inspectors 
so  far  as  the  application  of  the  provisions  of  the  Navigation  Law 
was  concerned,  but  no  grounds  were  found  sufficient  to  require  the 
revocation  of  the  license  of  the  pilot  on  watch  at  the  time  of  the 
occurrence. 

The  compensation  at  present  received  by  the  two  inspectors 
of  steam  vessels  is  the  same  as  that  fixed  in  the  original  Navi- 
gation Law  enacted  in  1897,  nearly  twenty-four  years  ago.  In 
order  that  the  services  rendered  may  be  more  adequately  compen- 
sated, I  recommend  that  the  statute  in  question  be  amended  so 
as  to  make  provision  for  the  payment  (rf  an  incr^as^  rate  to 
these  cffieiala. 
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BUEEAU  OF  APPRAISAL  AND  CLAIMS 

During  the  year  1920,  158  claims  were  filed  against  the  State 
on  account  of  the  canals,  with  a  total  of  $1,278,671,11.  Of 
these,  119,  with  an  aggregate  of  $1,070,426.11  were  based  on 
causes  connected  with  the  Barge  Canal  improvement  work; 
three,  with  a  total  of  $61,423.32,  had  to  do  with  terminal  con- 
struction and  the  remaining  thirty-six,  with  an  aggregate 
amount  of  $146,821.68,  covered  damages  allied  to  have  been 
sufitained  from  the  maintenance  and  operation  of  the  old  canal 
system. 

The  Barge  Canal  claims  filed  during  the  past  year  may  be 
subdivided  as  follows:  By  contractors  for  alleged  breach  of  con- 
tractual relations,  three  claims,  with  a  total  of  $822,718.60,  in 
which  is  included  the  claim  of  the  M.  A.  Talbot  Company,  hold- 
ing what  was  known  as  Contract  No.  43,  the  amount  of  this 
claim  alone  being  $814,450.03;  for  overflow  of  Genesee  River, 
thirteen  claims,  with  a  total  of  $9,451.49;  and  for  leakage  and 
overflow  along  the  line  of  the  new  canal,  eighty-nine  claims, 
a^regating  $236,256.02. 

Trial  was  had  before  the  Court  of  Claims  in  the  case  of  106 
claims  on  account  of  the  Barge  Canal  improvement  work,  and 
against  the  total  of  $3,209,885.83  asked  by  the  claimants,  awards 
to  the  amount  of  $1,841,438.41  only  were  secured.  In  addition, 
fourteen  claims,  aggregating  in  amount  $2,726,352.27  were  tried, 
but  in  these  no  decisions  have  as  yet  been  reached. 

Three  claims  growing  out  of  the  terminal  work,  with  a  total 
of  $27,379.31,  were  also  tried,  and  awards  were  made  in  the  case 
of  two  to  the  extent  of  $8,692.20.  Decision  in  the  case  of  the 
third  claim  is  still  awaited. 

In  the  case  of  thirty-nine  Barge  Canal  claims,  amounting  to 
$1,256,790.95,  and  three  terminal  claims,  totaling  $158,180, 
dismissals  were  had  with  no  recovery  whatever  to  the  claimants ; 
and  of  the  nineteen  claims  arising  from  causes  due  to  canal 
maintenance  and  operation  and  amounting  to  $35,787.57,  the 
awards  were  $14,300.09  only. 

On  four  similar  claims,  totaling  $13,194.25,  the  result  of  the 
triala  hw  wot  as  yet  been  announced.    There  were  dismissed  by 
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the  court,  without  recoveries,  seventy-three  old  canal  daims^  on 
which  $153,051.53  had  been  asked  by  the  claimants. 

Of  the  claims  disposed  of  during  the  past  12*  months,  the  more 
important  were  those  of  railroad  companies  covering  compensation 
for  enforced  rebuilding  of  railroad  bridges  over  the  canal  system. 
In  all  these  cases,  bridges  had  been  in  place  of  a  type  and  dimen- 
sions suitable  for  navigation  conditions  existing  at  the  time  of 
their  building.  By  reason  of  the  fact  that  the  Barge  Canal 
improvement  plans  provided  for  a  minimum  width  of  channel 
of  75  feet  and  a  minimum  clearance  of  15^^  feet  underneath  fixed 
bridges,  radical  changes  in  the  railroad  crossings  were  necessary 
The  structures  were  entirely  rebuilt  or  greatly  altered. 

At  the  time  the  canal  enlargement  was  authorized,  it  had  been 
assumed  that  all  cost  and  expense  involved  in  altering  railroad 
bridges  to  meet  the  new  requirements  would  be  borne  by  the  rail- 
road companies  themselves.  On  presentation  of  the  facts  to 
the  court  however  a  contrary  decision  was  reached,  and  as  a 
result  the  entire  expense  of  modifying  or  rebuilding  bridges 
carrying  railroads  across  the  canals  was  made  a  charge  against 
the  Barge  Canal  moneys.  The  only  issue  left  undetermined  was 
as  to  the  amount  to  be  paid.  I  refer  particularly  to  the  decision 
of  the  Court  of  Appeals  rendered  May  20,  1919,  in  the  action  of 
the  Oswego  &  Syracuse  Railroad  Co.,  and  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.,  against  the  State  of  New  York, 
Justice  Cardozo  writing  the  opinion. 

That  the  running  of  interest  charges  might  be  stopped  promptly, 
every  effort  was  exerted  to  reach  final  settlement  and  at  the  same 
time  secure  to  the  State  all  proper  off-sets.  In  arriving  at  the 
final  amounts,  the  State  was  credited  with  certain  improve- 
ments or  betterments  to  the  original  construction  and  also  the 
value  of  the  use  of  embankments  or  lands  connected  with  the 
abandoned  canals  was  computed  as  provided  by  Section  5-A  of 
the  Barge  Canal  Act. 

In  this  manner  it  was  possible  to  reduce  the  total  of  this  class 
of  claims  from  $2,828,437.64  to  $1,733,118.45.  In  the  following 
list  will  be  found  information  in  detail  relative  to  these 
settlements: 
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Foe  Reconstbuction  of  Sailboad  Bbidobs: 


CLAIMANT 


Location  of  bridce 


Amount 


Amount 
awarded 


New  York  Central  B.  B.  Co. . . . 
New  York  Central  B.  B.  Co. . . . 
New  York  Central  B.  B.  Co. . . . 
New  York  Central  B.  B.  Co. . . . 

New  York  Central  B.  B.  Co 

New  York  Central  B.  B.  Co. . . . 

New  York  Central  B.  B.  Co 

West  Shore  B.B.  Co 

West  Shore  B.  B.  Co 

Weit  Shore  B.  B.  Co 

Elmira  A  Lake  Ontario  B.  B.  Co 

Lehich  Valley  B.  B.  Co 

Lehigh  Valley  B.  B.  Co 


Brewei'ton 

Soheneotady 

East  of  Lyons 

West  of  I^ow 

Pittsford 

Cayuca 

North  of  Cayuga 

East  of  Lyons 

West  of  Lyons 

Pittsford 

Newark 

East  of  Geneva 

East  of  Geneva 


$139, 
188, 
161, 
166, 
674, 
466. 
201. 

92. 

53, 
727, 

62. 

66. 

41. 


aOO  00 
848  00 
700  00 
877  43 
206  27 
174  08 
096  00 
000  00 
328  02 
830  91 
824  82 
310  64 
773  19 


$109,386  14 
138.477  63 
149,261  41 
166.877  43 
168.468  84 
422,183  63 
148.114  71 
91,934  41 
63.328  02 
200,000  00 
36.249  07 
63,334  14 
41.773  19 


Other  important  claims  which  were  disposed  of  included  the 
following: 


CLAIMANT 

Cause  of  action 

Amount 
claimed 

Amount 
awarded 

Ansel  J.  Clark  et  al 

Appropriation  of  quarry  land . 
Appropriation  of  quany  land. 

Overflow  Clyde  river,  on  Con- 
tract 46 

$20,000  00 
21,006  80 
28.000  00 
87,179  70 

22.201  60 

$7,600  00 

-R-Ath^nf^  A.  M^Mx  i4  aI      .      , 

4,000  00 

Mattbfw  A.  Rvan  4vt  al. 

1  100  00 

Anael  J.  Clark  et  al 

11.400  00 

HoDand-Dale  Garden  Co 

6,266  00 

Trial  has  been  had  in  the  following  claims  but  no  awards  have 
as  yet  been  announced: 


CLAIMANT 


Cause  of  action 


Amount 
claimed 


Waterford  Electrie  Li«ht,  Heat  A  Power  Co 

Fort  Orange  Constraotion  Co 

Bobert  WetheriU  as  Beodver 

Percy  Jackson,  as  Trustee 


Apfiropriation  of  land  and  ripa- 
rian rights  on  Contract  71 -A. . 

Extra  work  on  Contract  11 

Extra  work  on  Contract  20-D. . 
Extra  work  on  Contract  40 


$1,261,084  60 
432.020  05 
430.611  61 
668.652  26 


The  above  is  intended  to  be  a  brief  reference  merely  to  the 
important  work  with  which  this  Bureau  has  had  to  do.  The  small 
proportion  which  the  awards  secured  bears  to  the  amounts  of  the 
claims  gives  evidence  of  the  painstaking  investigations  made  and 
the  efficient  work  performed  in  the  defense  of  the  State.  Every 
incident  occurring  along  the  line  of  the  canals  which  might  pos- 
sibly form  the  basis  of  a  claim  was  noted  and  thorough  investiga- 
tion made  immediately  of  all  the  surrounding  conditions.  It  is 
significant  to  note  that  with  the  adoption  and  execution  of  the 
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policy  of  immediate  invefltigations,  the  number  of  unworthy 
claims  has  dwindled  practically  to  nothing.  The  knowledge  hav- 
ing become  general  that  no  claim  without  merit  could  withstand 
the  scrutiny  of  a  Bureau  possessed  with  accurate  and  fresh 
information  concerning  all  the  circumstances  sought  to  be  used 
as  a  foundation  for  the  acrtion,  the  filing  of  claims  not  based  on 
just  grievances  has  been  discouraged,  if  not  actually  prevented. 
At  all  times  the  Bureau  has  been  ready  to  place  at  the  disposal 
of  the  Attorney-General  complete  information  concerning  any 
claim  whose  trial  might  be  desired.  When  the  day  of  trial  was 
reached,  a  representative  of  the  Claims  Bureau  was  in  daily 
attendance  at  court  following  the  proceeding  in  all  its  stages  and 
rendering  constant  aid  to  the  State's  attorneys. 

Claims  which  had  been  long  in  the  files  of  the  Bureau  were 
brought  to  light  and  every  opportunity  given  the  claimant  to 
have  the  question  at  issue  finally  decided.  To  those  claims  which 
bore  interest  against  the  State,  especial  attention  was  given  and 
vigorous,  action  was  taken  to  clear  them  from  the  calendar. 

In  addition  to  the  assistance  rendered  by  the  Bureau  in  the 
preparation  of  the  defense  against  claims,  the  Bureau  has  under 
its  charge  the  appraisal  of  property  taken  for  canal  improvement 
purposes.  In  each  instance,  examination  of  the  property  has  been 
made  on  the  date  of  its  acquisition  by  the  State.  Every  effort 
was  exerted  to  reach  fair  and  prompt  settlements  with  the  owners. 
In  these  cases,  agreements  with  a  total  of  $88,236.56  have  been 
made  during  the  year.  They  covered  6-5  separate  parcels  of  land 
on  21  different  contracts. 

The  Bureau  as  at  present  organized  has  shown  itself  to  be  a 
splendid  instrument  for  the  protection  of  the  State's  interests. 
At  the  same  time,  each  citizen  who  may  have  suffered  damage 
by  the  State's  canal  operations  has  been  accorded  fair  and  reason- 
able compensation  for  his  loss.  The  record  made  during  the  past 
two  years  has  been  a  splendid  one. 

ADDITIONAL  DUTIES  OF  SUPERINTENDENT  OF 

PUBLIC  WORKS 
In  addition  to  the  matters  previously  referred  to  in  this  report, 
the  Superintendent  of  Public  Works  has  been  active  during  the 
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past  year  in  connection  with  the  performance  of  duties  assigned 
to  him  by  special  acts  of  the  legislature,  constituting  him  a  mem- 
ber of  several  commissions.    These  were  as  follows: 

Member  of  the  commission  created  by  Chapter  806  of  the  Laws 
of  1920,  to  represent  the  State  of  New  York  at  hearings  before 
the  International  Joint  Commission  on  Boundaiy  Waters  between 
the  United  States  and  the  Dominion  of  Canada^  with  special 
reference  to  the  project  of  improving  the  St.  Lawrence  River 
between  Montreal  and  Lake  Ontario  to  make  the  same  navigable 
for  ocean-going  vessels. 

Member  of  the  Board  of  Cbnference  created  by  Chapter  586 
of  the  Laws  of  1919,  in  relation  to  the  proposed  improvement  of 
Harlem  Biver  by  straightening  the  channel  at  Johnston's  Iron 
Works,  removing  or  altering  High  Bridge  and  widening  and 
deepening  the  Harlem  or  Bronx  £ills. 

Member  of  the  Labor  Board  appointed  by  the  Governor,  pur- 
suant to  the  provisions  of  Chapter  894  of  the  Laws  of  1*920  for 
the  promotion  of  better  relations  between  workers  and  their 
employers,  and  for  the  prevention  of  strikes  and  lock-outs. 

Member  of  Interstate  Bridge  Commision  created  by  Chapter 
506  of  the  Laws  of  1916,  to  make  an  investigation  as  to  the 
acquisition  by  the  State  of  toll  bridges  over  the  Delaware  Kiver 
between  the  States  of  New  York  and  Pennsylvania. 

Member  of  Conunission  for  the  acquisition  of  land  for  the  con- 
struction of  fortification  at  Rockaway  Point,  pusuant  to  Chapters 
13  and  130  of  the  Laws  of  1917. 

Member  of  Board  of  Conference  created  by  Chapter  585  of 
the  Laws  of  1919,  in  relation  to  the  proposed  construction  of  a 
waterway  between  Gravesend  Bay  and  Jamaica  Bay. 

Member  of  Board  created  by  Chapter  317  of  the  Laws  of  1917, 
as  amended  by  Chapter  122  of  the  Laws  of  1918  and  Chapter  15 
of  the  Laws  of  1919,  for  the  purpose  of  making  studies  relative  to 
the  project  of  constructing  a  canal  on  the  south  side  of  Long 
Island  from  Jamaica  Bay  to  Peconic  Bay. 

Accounts  of  the  work  accomplished  by  these  Commissions  will 
be  presented  to  you  in  other  volumes. 
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Ex-Offioio  Msmbebsuif  in  Special  Commissions 

While  the  policy  of  making  State  officers  ex-officio  members  of 
special  commissions  created  to  investigate  or  further  projects  of 
State  interest  is  a  wise  one,  it  must  not  be  overlooked  that  the 
ending  of  the  term  of  office  of  any  ex-officio  member  severs  his 
connection  with  the  work  of  the  Commission.  If  his  successor  is 
to  enter  seriously  into  the  matters  pending  before  the  Commisr 
sion,  its  life  must  be  prolonged.  It  has  occurred  to  me  that  the 
business  of  the  State  intrusted  to  special  bodies  of  this  nature 
might  be  expedited  if  provision  was  made  for  the  continuance  in 
the  Commission  of  ex-officio  members  after  the  expiration  of  their 
terms  of  office. 

In  speaking  of  this  matter,  I  have  especial  reference  to  the 
Commission  created  in  connection  with  the  project  of  building  a 
ship  canal  through  the  St.  Lawrence  Biver  between  Montreal  and 
Lake  Ontario.  Becoming  a  member  of  that  body  by  virtue  of  hold- 
ing the  office  of  Superintendent  of  Public  Works,  and  realizing  that 
the  matter  was  of  the  highest  importance  to  the  State,  I  entered 
upon  a  thorough  study  of  all  elements  and  conditions  connected 
with  it.  While  the  data  collected  is  at  the  disposal  of  my  successor, 
I  feel  that  the  intensive  personal  knowledge  which  I  have  gained 
eonceming  the  proposition  would  be  of  value  to  the  Commission. 
Notwithstanding  that  my  official  connection  with  the  Commission 
will  soon  cease,  it  is  my  purpose  to  continue  the  work  as  a  volun- 
teer. It  is  evident,  however,  that  any  aid  that  I  may  be  able  to 
render  would  prove  more  effective  if  offered  by  one  with  official 
standing.  I  mention  this  as  an  instance  only.  Without  intending 
any  reference  to  myself  personally,  I  suggest  for  your  considera- 
tion  in  the  case  of  future  commissions  the  making  of  provision  for 
the  continuance  in  such  commissions  of  ex-officio  members  after 
the  expiration  of  their  terms  of  office. 

MONEYS  COLLECTED 
The  total   amount  collected  by  the  department  during  the 
12  months  ended  November  30,  1920,  was  $256,8Wb.08,  and  was 
made  up  of  the  following  items : 

For  the  use  of  the  Barge  Canal  Terminals  and 
the  warehouses  and  mechanical  equipment 
connected  therewith $81,  670  02 

Digitized  by\^UiJ^lt: 


Report  of  Supbeiktiwdent  of  Public  Wobks        121 

For  the  temporary   use  of  Barge  Canal  and 

Terminal  lands  under  revocable  permits. . .       $6,  384  95 

Proceeds  from  the  sale  of  old  and  discarded 

materials  in  connection  with  the  old  canals.         6^  027  80 

Considerations  received  for  reconveyance  of  ap- 
propriated lands  found  no  longer  necessary 
for  canal  purposes 31,  761  62 

Proceeds  from  the  sale  of  sand  and  gravel  from 

canal  lands 1,  495  15 

From  railway  companies  on  account  of  the 

operation  of  cars  over  the  Hudson  Bridge. .       25, 109  03 

From  the  railway  company  on  account  of  the 
operation  of  cars  over  the  Congress  Street 
Bridge  between  Troy  and  Watervliet 4,  467  70 

Considerations  received  for  revocable  permits 
issued  covering  use  of  canal  waters  by  indus- 
trial establishments 17, 134  33 

Fees  received  for  the  issue  of  certificates  and 
licenses  and  for  inspection  of  vessels  under 
State  Navigation  Law 2,  257  50 

Fees  received  for  filing  liens  and  chattel  mort- 
gages on  canal  vessels 28  60 

Moneys  received  for  furnishing  towing  facili- 
ties on  the  canals 68,  657  63 

For  sale  of  buildings  at  Rochester  pursuant 
to  provisions  of  Terminal  Contract  No.  70 .         3,  500  00 

Unexpended  balance  payable  to  State  for  con- 
struction of  bridge  at  Amsterdam  under 
Contract  No.  118 2,  599  78 

For  sale  of  navigation  charts 194  00 

For  sale  of  old  buildings 955  00 

For  ice  cutting  permits 1,  680  22 

From  miscellaneous  sources  unclassified 3, 146  85 


Total $256,  864  08 


All  such  moneys  t^ere  duly  deposited  in  the  State  Treasury  as 
required  by  law. 

In  the  above  statement  I  have  not  included  the  sum  of  $250,000 
paid  to  the  State  by  the  New  York  Central  Bailroad  Company 
for  itself  and  on  behalf  of  its  lessor,  the  West  Shore  Bailroad 
Company,  on  account  of  conreyance  to  it  of  certain  lands  connected 
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with  the  abandoned  canals  and  used  as  railroad  orosaings.  This 
amount  was  fixed  upon  by  the  Canal  Board  under  the  provisions 
of  Section  5-A  of  the  Barge  Canal  Act  as  just  and  equitable  com- 
pensation for  rights  in  the  canal  lands  at  the  location  of  various 
crossings.  Since  the  moneys  were  received  by  the  State  on  account 
of  the  canals,  it  is  proper  that  the  receipt  of  the  same  should  be 
noted  here. 

RETIREMENT   OF  OFFICERS   AND  EMPLOYEES   OF 

THE  STATE 

The  first  official  of  the  department  to  take  advantage  of  the 
provisions  of  Chapter  741  of  the  Laws  of  1920,  pe^nitting  the 
retirement  of  officers  and  employees  of  the  State  who  have  fulfilled 
the  required  conditions,  is  John  E.  Winne,  Statistician,  whose 
actual  connection  with  the  department  terminated  on  Decem- 
ber 31,  1920.  Mr.  Winne's  period  of  employment  covered  27 
years.  During  that  time,  he  rendered  efficient  service  to  the 
State  as  general  clerk,  statistician  and  expert  appraiser  of  canal 
property. 

CONCLUSION 

Attached  to  this  report  wiU  be  found  statements  showing  in 
detail  expenditures  made  for  the  full  calendar  year,  with  an 
account  of  the  bids  received  for  the  various  contracts  advertised 
and  of  the  payments  made  to  contractors.  There  are  also  annexed 
reports  of  the  Assistant  Superintendents  and  Superintendents  of 
Repairs,  relative  to  matters  coming  immediately  under  their 
charge.  I  also  submit  a  statement  showing  in  detail  the  moneys 
collected  by  the  department  from  all  sources  and  deposited  in  the 
State  Treasury. 

In  closing,  I  desire  to  make  public  expression  of  my  apprecia- 
tion of  the  efficient  service  rendered  me  by  the  officials  and 
employees  of  the  department.  I  also  extend  to  the  State  Engineer 
and  Surveyor,  the  Attorney  General  and  the  Comptroller,  whose 
departments  have  been  intimately  in  touch  with  my  own  work, 
my  keen  appreciation  of  the  co-operation  which  at  all  times  has 
been  given  me. 

Bespectfully  submitted, 

EDWARD  S.  WALSH, 
Superintendent  of  Public  Works. 
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Statements  of  aU  expenditures  made  by  the  Superintendent  of 
Public  Works  for  the  operation,  maintenance  and  repair  of  the 
canals,  the  extraordinary  repair  of  mschamcai  and  other  struc- 
tures and  other  work  and  expenses  provided  for  by  special  acts 
of  the  Legislature  J  also  on  account  of  the  "  Barge  Canal*'  and 
''Barge  Canal  Terminals." 

Operating  expenses  and  construction  or  permanent 

bettennents  (see  Statement  No.  1)   $2,299,800  89 

SPECIAL  APPROPRIATIONS 
Expended   for  various   purposes    (see   Statement 

No.  2)  .• 793,954  24 

"  BARGE  CANAL  ACT '' 
Expended  as  shown  on  Statement  No.  3 909,783  84 

BARGE  CANAL  IMPROVEMENT 

CAYUGA  AND  SENECA  CANAL 

Expended  as  shown  on  Statement  No.  4 7,101  72 

"  BARGE  CANAL  TERMINAL  ACT  " 
Expended  as  shown  on  Statement  No.  5 800,765  86 

$4,811,406  55 
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Statement  No.  1  —  (Continved) 
Construciion  or  Permanent  Betterments 


Totals  each 
division 

Totals 

Removal    of    bridges    spannisg    portiona    of    the 
abandoDod  canals: 
By  division  superintendents 

S28.198  98 

$28,198  98 

Construction  or  cleaning  out  of  drainage  ditches: 
By  division  superintendents 

t6.802  50 

6.302  50 

Construction  of  store  and  lock  houses: 

By  superintendent 

$500  00 
6,791  36 

By  division  superintendents 

7,291  36 

Construction  or  purchaae  of  channel  lights: 

By  superintendent 

t2,320  00 
178  59 

By  division  superintendents. 

2,498  59 

For  the  purchase  or  oonatruction  of  aids  to  naviga- 
tion: 
By  division  suoerintendents 

$2,386  06 

2,386  06 

For  the  construction  of  cottages  for  housing  lock  em- 
ployees at  locks  in  isolated  places: 
By  division  superintendent 

$4,580  99 

4,580  99 

Prise  lock,  barge  canal: 

By  division  superintendents 

$304  00 

301  00 

For  the  purpose  or  construction  of  motor  boats: 
By  division  superintendent 

$977  67 

977  67 

For  the  purchase  of  electrical  pumps  for  new  type 
locks: 
By  division  superintendent 

$896  11 

896  11 

Drake's  draw  bridge 

Bridge  tender,  salary 

$720  00 

720  00 

' 

Minisceongo  creek  draw  bridge: 

BriHire  tender,  salarv 

$720  00 

720  00 

%S!A  a22  10 

CONSTRUCTIOK  AND  RXPAISS 

By  superintendent 

$253,022  19 

Eastbbn  Division 
By  division  superintendent: 

Division 

$132,259  03 
13,343  31 
18.326  72 
31.780  13 
34,925  38 

2,936  89 
23,147  22 

8,991  99 

266.710  67 

86.051  96 
62.480  59 

Section  No.  1,  Erie  canal 

Section  No.  2,  Erie  canal 

Section  No  3.  Erie  canal 

Section  No.  4,  Erie  canal 

Section  No.  2.  Cham"'*-'"  canal 

Section  No.  .^,  OhamplAin  ci^nf^l. 

Middle  Divibion 
By  division  superintendent: 

Division 

$31,053  03 
24.625  18 
7.406  85 
3,587  41 
1,817  02 
4,354  48 
13,207  99 

Section  No    R    "Rrin  canal 

Sftction  No  6.  Erift  canal ......  r  .  -  . 

Section  Mo    7    l^^riA  pjLnjtl          

Oawftgo  canal                      , 

Cavuffa  and  Seneca  canal .  - . 

Black  Kiver  canal 

Wbstbbn  Division 
Division 

$8,235  15 
15,518  15 
9,600  87 
12,906  48 
16,219  94 

Seetion  No  8.  Erie  canal. ...,..,,---,,,----  r  - 

Section  No  9.  Erie  canal 

S4*<'tion  No   10-  Krifi  CADftl .  r  «  .  r  r  -  ^    t 

Section  No.  1 1 .  Erie  canal .  , 

667,265  41 

$2,299,800  8J 
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Statement  No.  2 

Statement  of  payments  made  by  the  Superintendent  of  Public  Works  under 
Legislative   Acts,   for   the   purposes   therein   stated,   from 
January  I,  1920,  to  January  I,  1921. 
For  completing  the  work  of  straiglitening  and 
cleaning    out    Bell's     creek    in    the    town    of 
Schroeppel,    Oswego    county.      (Chapter    177, 
Laws  of  1919.) 
By  Division  Superintendent $1 ,292  75 

Repair,  improvement  and  preservation  of  the 
building  known  as  **  Guy  Park  House  "  and  the 
grounds  adjacent  thereto  in  the  city  of  Amster- 
dam. (Chapters  177  and  582,  Laws  of  1919 
and  1920.) 

By  Division'  Superintendent $5,676  34 

5,676  34 


For  the  purpose  of  supplementing  facilities  at 
Barge  Canal  Terminals,  partly  constructed,  to 
meet  emergency  conditions.  (Chapters  592  and 
211,  Laws  of  1918  and  1919.) 

By  Superintendent    $42,674  30 


To  restore  the  Black  River  canal  to  a  navigable 
condition  for  its  entire  length  by  the  repair  and 
rebuilding  of  certain  structures  thereof.  (Chap- 
ters 564  and  165,  Laws  of  1918  and  1920.) 

By  Superintendent $32, 349  03 


Dredging  Chadakoin  river,  known  as  Chautauqua 
lake  outlet.  (Chapters  758.  728,  181  and  644, 
Laws  of  1913,  1915,  1917  and  1919.) 

By  Superintendent $6,274  60 


Constructing  a  bridge  across  the  spillway  channel 
of  the  outlet  of  Cuba  lake  in  the  town  of  Cuba, 
Allegany  county.  ( Chapter  637,  Laws  of  1919. ) 

John  B.  Smith,  contractor $17,414  10 

Advertising   115  00 


Constructing  a  concrete  culvert  over  Eighteen 
Mile  creek  in  the  city  of  Lockport.  (Chapters 
626  and  644,  Laws  of  1917  and  1919.) 

Savage  Construction  Co.  Inc.,  contractor $1,247  24 


Construction  of  a  bridge  over  the  Cayuga  and 
Seneca  canal  at  Lake  street  in  the  city  of 
Geneva.     (Chapter  351,  Laws  of  1918.) 

E.  Brown  Baker,  contractor $12, 139  47 


$1,292  75 


42,674  30 


32,349  03 


5,274  60 


17,529  10 


1,247  24 


12,139  47 
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Construction    of   a    temporary   bridge   over   the 

Cayuga  and  Seneca  canal  at  Lake  street  in  the 

city  of  Geneva.     (Chapter  246,  Laws  of  1919.) 
E.  Brown  Baker,  contractor $1 ,  300  00 


For  the  prevention  of  floods  on  property  abutting 
Griffin  creek  in  the  village  of  Cuba,  Allegany 
county.     (Chapter  565,  Laws  of  1918.) 

By  Superintendent $1 ,  158  94 


1,300  00 


1,158  94 


Completing  the  work  of  clearing  the  channel  and 
protecting  the  banks  of  Griffin  creek  in  the  vil- 
lage of  Cuba,  Allegany  county.  (Chapter  906, 
Laws  of  1920.) 

By  Superintendent $14,968  91 


Maintenance  of  Green  bush  (Hudson)  bridge  be- 
tween the  counties  of  Albany  and  Rensselaer. 
(Chapter  642,  Laws  of  1919.) 

By  Superintendent $11,329  90 


For  the  repair  and  maintenance  of  Hudson  bridge. 

(Chapter  165,  Laws  of  1920.) 
By  Superintendent $35,379  32 


14,968  91 


11,329  99 


35,379  32 


Improvement  of  the  approaches  to  the  Hudson 
bridge  between  Albany  and  Rensselaer.  (Rens- 
selaer approach.)  (Chapter  585,  Laws  of 
1920.) 

By  Superintendent $44  48 


44  48 


Improvement  of  the  approaches  to  the  Hudson 
bridge  between  Albany  and  Rensselaer. 
(Albany  approach.)  (Chapter  586,  Laws  of 
1920.) 

By  Superintendent $44  47 


44  47 


For  deepening,  widening,  straightening  and  other- 
wise improving  Limestone  creek  in  the  village 
of  Fayetteville,  Onondaga  county.  (Chapters 
751,  339  and  905,  I^aws  of  1917,  1918  and  1920.) 

By  Superintendent $7,518  32 

7,518  32 

For  the  straightening,  dredging  and  making  of 
other  improvements  to  restrain  and  control  the 
waters    of    Allegany    river    and    Olean    creek 
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within  the  corporate  limits  of  the  city  of  Glean. 

(Chapters  717  and  181,  Laws  of  1915  and  1917.) 

Lord  Construction  Co.,  contractor $5,841  76 

By  Superintendent 3,000  00 


Improving    the    Oneida    feeder    in    the    city    of 

Oneida.     (Chapter  884,  Laws  of  1920.) 
By  Division  Superintendent $3,835  84 

For  the  purchase  or  construction  of  steel  pon- 
toons or  other  devices  or  apparatus  for  the 
raising  of  sunken  boats.  ((}hapter8  708,  181 
and  177,  Laws  of  1916,  1917  and  1919.) 

By  Superintendent $30,000  00 

For  the  construction  of  a  dive  culvert  at  Rome 
for  the  purpose  of  maintaining  the  proper 
water  level  of  the.  canal.  (Chapter  346,  Laws 
of  1918.) 

Scott  Brothers,  contractor $34, 563  94 

Schenectady-Scotia  bridge.  (Chapters  735  and 
634,  Laws  of  1917  and  1919.) 

DuBois  Bennett  A  Son,  contractor $131 ,733  00 

American  Pipe  &  O)n8truction  Co.,  contractor. .  49,464  00 

Engineering     14,  876  40 

Land  appropriated 24,823  47 

Investigating  claims  1 ,958  46 

Advertising    1,688  20 

Printing  161  96 

Providing  towing  facilities  on  State  canals. 
(Chapter  264,  Laws  of  1919.) 

By  Superintendent $44,676  93 

By  Division  Superintendents 3,258  30 

Providing  towing  facilities  on  State  canals. 
(Chapters  370  and  941,  Laws  of  1920.) 

By  Superintendent $223,813  86 

By  Division  Superintendents 1 ,  164  28 

Maintenance  of  the  Congress  street  bridge,  Troy, 
between  the  counties  of  Albany  and  Rensselaer. 
(Chapter  643,  Laws  of  1919.)* 

By  Superintendent $13,072  63 

For  necessary  repairs  and  maintenance  of  struc- 
tures which  have  been  constructed  by  the  Su- 
perintendent of  Public  Works  on  and  connected 


8,841  75 


3,835  84 


30,000  00 


34,563  94 


224,704  49 


47,935  23 


224, 97S  14 


13,072  63 
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with  waters  of  this  State  and  which  are  not 
included  as  part  of  the  canal  system.  (Chap- 
ters 791,  728,  181  and  177,  Laws  of  1913,  1915, 
1917  and  1919.) 

By  Superintendent $60  80 

By  Division  Superintendents 2,374  81 

2,425  CI 

For    the    reconstruction    and    rebuilding    of   the 

bridge  crossing  the  Hudson  river  and  Barge 
canal  and  connecting  the  cities  of  Troy  and 
Cohoes  between   the   counties  of   Albany   and 
Rensselaer.     (Chapter  907,  Laws  of  1920.) 
By  Superintendent $13,669  45 

13,669  45 


$793,954  24 

Statement  No.  3 

Statement  of  payments  made  by  the  Superintendent  of  Public  Works  from 
January  1,  1920,  to  January  1,  1921,  under  the  "Barge  Canal  Act," 

(Chapter  147,  Laws  of  1903,  and  Amendatory  Acts  thereto.) 
Contract  No.  22: 

M.   Fitzgerald,  contractor $500  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings March  17,  1920) 250  00 

$750  00 

Contract  No.  47-A: 

By  Superintendent $987  77 

987  77 

Contract  No.  59: 

MacArthur  Brothers  Co.,  contractor.. $123,417  58 

123,417  58 

Contract  No.  63- A,  Completion  of: 

By  Superintendent $100  00 

100  00 

Contract  No.  117: 

Walter  S.  Rae,  contractor $4,840  28 

.4,840  28 

Contract  No.  138: 

Combined  Construction  Co.,  contractor $21,745  68 

By   State   Engineer   and   Surveyor 4,791  41 

26,636  99 

Contract  No.  144-A: 

Brown  &  Lowe  Co.  and  Law  Brothers,  contractor.     $36,954  00 
Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings June  2,  1920) 1 ,  105  39 

Advertising 173  46 

38,232  85 
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Contract  No.  146: 
Peckham  Construction  Go.  Inc.,  contractor $12,693  IS 

12,693  13 

Contract  No.  147: 

Liathrop,  Shea  &.  Henwood  Co.,  contractor $99 ,  607  60 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings March  17  and  August  18,  1920) 1,152  73 

100,760  33 

Contract  No.   148: 

Lathrop,  Shea  &,  Henwood  Co.,  contractor $4 ,  497  43 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings April  7,  1920) 5,286  19 

9,783  62 

Contract  No.  152: 

Lupfer  &  Remick,  contractor $117,022  66 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings June  2  and  June  23,  1920) 2,574  00 

Advertising    300  00 

119,896  66 

Contract  No.  164: 

Lathrop,  Shea  &.  Henwood  Co.,  contractor $905  98 

905  98 

Contract  No.  186: 

Printing  $111  31 

Ill  31 

Contract  No.  189 : 

Lathrop,  Shea  &.  Henwood  Co.,  contractor $18,561  84 

AdTertising    120  28 

18,682  12 

Contract  No.  190: 

Empire  Engineering  Co.  Inc.,  contractor $64,377  00 

64,377  00 

Contract  No.  191 : 

Empire  Engineering  Co.  Inc.,  contractor $35,437  00 

35,437  00 

Contract  No.  192: 

Brown  A  Lowe  Co.,  contractor $236,445  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings June  23,  July  21  and  November  4,  1920      22,528  36 

258,973  36 

Contract  No.  194: 

Dunbar  ,&  Sullivan  Dredging  (^.,  contractor $36,791  04 

Advertising   173  47 

36,964  61 

Contract  No.  198: 

Lupfer  &  Remick,  contractor $23,494  50 

Advertising    191  47 

23,685  97 
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OoQtract  Ko.  201: 
I.  M.  Ludingtoik'fi  Sons  Inc.,  oontraetor $4,321  75 

4,321  76 

Ck>ntract  Ko.  202: 

Advertiaing   $493  69 

493  59 

Ccmtract  No.  204: 

I.  M.  Ludington's  Sons  Inc.,  contractor $3,167  90 

Advertising    230  62 

3,398  52 

General  Expenses: 

Dredging  at  east  end  of  Oneida  lake $13,721  94 

Traveling  expenses 63  57 

Recording  appropriations  of  land 46  23 

Rip-rapping  at  Lyons 10,611  78 

24,433  62 

$909,783  84 

Statbuent  No.  4 

Statement  of  payments  made  ty  the  Sv/perintendent  of  Public  Works  from 

January  1,  1920,  to  Ja/nuary  1,  1921,  for  the  improvement 

of  the  Cayuga  and  Seneca  Canal, 

(Chapter  391,  Laws  of  1909.) 
Contract  "T": 

Kennedy  A,  ScuUen  Construction  Co.,  contractor.       $4,638  66 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings June  2,  July  7,  August  18,  Septem- 
ber 10  and  November  4,  1920) 2,326  06 

$6,963  72 

Contract  *'S": 

Advertising    $138  00 

— '■ 138  00 

$7,101  72 


STATBMEirr  No.  5. 

Statement  of  payments  made  hy  the  Superintendent  of  Public  Works  from 

January  1,  1920,  to  Janiuary  1,  1921,  under  the  "  Barge  Canal 

Terminal  Aat,** 

(Chapter  746,  Laws  of  1911;  Chapter  137,  Laws  of  1(^19,  and  Chapters  402 
and  698,  Laws  of  1920.) 
Contract  No.  10-P: 

Patrick  W.  Mulderry,  contractor $540  30 

$540  30 
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(Contract  No.  l^P: 

The  Hastings  Pavement  Co.,  contractor 9Z3,92/^  <^ 

Pointing    100  76 

Advertising    4^  72 

23, 928  57 

Contract  No.  21 : 

£mpire  Engineering  Co.,  Inc.,  contractor $13,318  81 

13, 313  81 

Contract  No.  26-A: 

Printing    $104  42 

104  42 

Contract  No.  28: 

Barrally  &  Ingersoll,  contractor $3, 181  77 

3, 181  77 

Contract  No.  2S-A: 

Eugene  Dawley,  contractor   $6, 198  00 

Printing    86  80 

Advertising    62  00 

5,340  80 

Contract  No.  36-A: 

Holler-La  Du  Corporation,  contractor $26, 929  00 

Advertising    120  29 

26, 049  29 

Contract  No.  38: 

I.  J.  Stander  &  Co.,  Inc^  contractor $16, 973  67 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings February  4  and  March  17,  1920) 311  87 

16, 286  44 

Contract  No.  42: 

Leonard  Paving  Co.,  contractor $4,734  05 

4,734  06 

Contract  No.  43 : 

McHarg-Barton  Co.,  contractor $102,006  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings March  3,  1920) 526  00 

Advertising  - 319  22 

T         102,861  22 

Contract  No.  44-P: 

The  Asphalt  (IJonstruction  Co.,  contractor $1,032  04 

lExtra   or   unspecified    work    (see    Canal    Board 

proceedings  January  7,  1920) 409  04 

1,441  08 

Contract  No.  46: 
Mohawk  Dredge  A,  Dock  Co.,  Ine.,  contractor . . .     $69,  390  00 
Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings July  21,  1920) 333  53 

Printing 150  47 

Advertising 120  29 

69,994  29 
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Contract  No.  53: 
Walsh  Construction  Co.,  contractor  $26,381  88 

26,381  88 

Contract  No.  55: 

Riverside  Contracting  Co.,  contractor   $148,455  00 

148,455  00 

Contract  No.  57: 

Charlee  Kiehm,  contractor   $16,008  09 

Extra  or  iinspecified  work  (see  Canal  Board  pro- 
ceedings August  18,  1920) 115  62 

16,123  71 

Contract  No.  69 : 

Richard  C.  Bush,  ccmtractor   $818  53 

818  63 

Contract  No.  71: 

I.  M.  Ludington's  Sons,  Inc.,  contractor $23,500  00 

Printing 170  50 

Advertising 596  60 

24,267  10 

Contract  No.  76: 

Mohawk  Dredge  &  Dock  Co.,  Inc.,  contractor. ..     $12,240  00 
Advertising 100  02 

12,340  02 

Contract  No.  77: 

New  Jersey  Shipbuilding  and  Dredging  Co.,  con- 
tractor         $1 ,302  50 

1,302  50 

Contract  No.  79: 

Raymond  Concrete  Pile  Co.,  contractor $9,612  00 

Printing 136  68 

Advertising 140  40 

9,889  08 

Contract  No.  80: 

Printing $106  36 

Advertising 140  40 

245  76 

Contract  No.  102: 

Edward  F.  Terry  Manufacturing  Co.,  contractor.     $38,105  10 

38,105  10 

Contract  No.  103-A: 

Brown  Portable  Conveying  Machinery  Co.,  con- 
tractor         $2,137  60 

2,137  60 

Contract  No.  104: 

Printing $114  75 

Advertising 373  30 

488  06 

Contract  No.  105: 

Lord  Electric  Co.,  contractor $2,074  34 


Digitized  by  VjOOQIC 


EePORT    of    yCPEElA'TENDENT    OF    PUBLIO    WoBKS  139 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceeding January  21,  April  7  and  June  2,  1920)  412  19 

2,48ft  53 

Contract  No.  107: 

J.  Livingston  &  Co.,  Inc.,  contractor $21,528  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 

ings  June  2,  1920) 349  50 

21,877  60 

Contract  No.  108: 

T.  Frederick  Jackson,  Inc.,  contractor $1 ,  854  00 

Advertising 206  86 

2,059  86 

Contract  No.  109: 

General  Electric  Co.,  contractor $9,023  00 

9,023  00 

Contract  No.  112: 

Lansing  Co.,  contractor  $3,490  00 

Advertising 319  22 

3,809  22 

Contract  No.  113: 

General  Electric  Co.,  contractor   $7,754  00 

7,754  00 

Contract  No.  114: 

Printing    $100  06 

100  06 

Contract  No.  116: 

Advertising •      $790  29 

790  29 

Contract  No.  117: 

Leonard  Morey,  contractor   $6,292  62 

6,292  52 

Contract  No.  203-P: 

M.  J.  Flannery  &  Co.,  contractor $673  00 

Printing 110  43 

Advertising 1 16  25 

899  68 

Contract  No.  207: 

I.  J.  Stander  &  Co.,  Inc.,  contractor $2,481  23 

Extra  or  unspecified  work  (see  (I!anal  Board  pro- 
ceedings January  7  and  March  3,  1920 ) 1 ,  703  60 

4, 184  73 

Contract  No.  207-H: 

Miller  A,  Brady,  Inc.,  contractor $346  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings May  6,  1920) 312  26 

667  26 

Contract  No.  207-P: 
Jarclio  Brothers,  contractor   $1 ,  133  00 
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Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings February  4  and  August  18,  1920)  . .  084  S^ 

1,817  85 

Contract  No.  212: 

The  Fulton  Construction  Corporation,  con- 
tractor .  ; $82,260  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings January  7,  1920) 4,020  24 

86,289  24 

Contract   No.   212-H: 

Power  EfBciency  Corporation,  contractor $3,504  60 

Advertising 105  62 

3,610  22 

Contract  No.  212-P: 

James  J.  Bresnahan,  contractor $2 ,  187  00 

Advertising 105  63 

2,292  63 

Contract  No.  217: 

A.  E.  Norton,  Inc.,  contractor $10,770  28 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
oeedings  June  23  and  November  4,  1920) 2.  265  99 

13,036  27 

Contract  No.  217-P: 

Altman  Plumbing  Co.,  contractor $1 ,902  00 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings November   4,   1920) 198  37 

2,100  37 

Contract  No.  218: 

Donnell-Zane  Co.,  Inc.,  o(»itractor $30,517  6^ 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings November  4,  1920) 225  00 

30,742  66 

Contract  No.  219: 

The  Snare  A  Triest  Co.,  contractor $1,287  00 

Printing 211  18 

Advertising 83  20 

1,681  38 

Contract  No.  223: 

Post  &  McCord,  contractor ^7,384  95 

7,384  95 

Contract  No.  223-P! 

Thomas  E.  O'Brien,  Inc.,  contractor $1 ,  197  00 

Printing 95  20 

Advertising 342  00 

1,634  20 

(Contract  No.  224: 

Post  &.  'Mc(^rd,  contractor  $3,285  00 

Printing 215  30 
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Advertising     018  80 


Contract  No.  226: 

Fox,  Reynolds  Co.,  Inc.,  contractor $14,076  00 

Printing 233  77 

Advertising 120  29 


Contract  No.  225-H: 

Printing $91  05 

Advertising   178  50 


Contract  No.  225-P: 

Printing $9e  96 

Advertising 178  50 


Contract  No.  228: 

W.  F.  Martens,  contractor   $13,538  70 

Extra  or  unspecified  work  (see  Canal  Board  pro- 
ceedings August  18,  1920) 70  00 

Printing 138  60 

Advertising 562  60 


Contract  No.  229: 
Printing $126  79 


4,419  10 


14,430  06 


269  55 


275  45 


14,309  90 


126  79 


General  Expenses: 
Confidential   appraiser  and  investigator,   salary 

and  expense $3, 195  00 

Chauffeur  

Clerk  hire   

Watching    Banner    Milling    Company    property, 

Buffalo  terminal 

Watchman     at     temporary     roadway     crossing, 

Rochester  terminal    

Repairs,  Buffalo  terminal   

Traveling  expenses 

Recording  appropriations  of  land   


Statshent  No.  6 

Statement  of  Moneys  Paid  Into  the  State  Treasury  hy  the  Superintendent  of 
Public  Works  from  December  1,  1919,  to  December  1,  1920. 

Revenue  from  towing  service  (see  Appendix  "A") $68,657  63 

Revenue  from  wharfage  privileges  (see  Appendix  "  B") 75,671  71 

Rental  of  terminal  property   (see  Appendix  "  C  ") 4,216  66 


1,681  29 

1,806  56 

1,782  00 

372  00 

283  14 

72  39 

3  85 

9,196  23 

$800,766  86 
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P-ental  of  terminal  machinery   (see  Appendix  "  D  **) 1.  681  65 

Rental  of  lands  for  farming  purposes  (see  Appendix  "E'')..  4,091  75 
Rentals    for    other    than    farming    purposes     (see    Appendix 

"  F  ")    2,293  20 

Revenue  from  use  of  canal  waters  by  industrial  establishments 

(see  Appendix  "G  ")    .  / 17,134  33 

Receipts  for  reconveyance  of  land    (see  Appendix  "H") 31,701  62 

Receipts  from  sale  of  sand  and  gravel  (see  Appendix  **I  ")  ..  1,405  15 
Receipts  from  sale  of  material  other  than  sand  and  gravel  (see 

Appendix  "  J  ")    6,027  80 

Receipts  from  sale  of  old  'buildings  (see  Appendix  ''  K  ") . . . .  955  00 
Revenue  from  Hudson  bridge  and  Congress  street  bridge  (see 

Appendix  "L")    29,576  73 

.Fees  for  licenses  and  inspections    (see  Appendix  "M") 2,257  50 

Receipts  for  ice  privileges  (see  Appendix  "  N  ") 1 ,580  22 

Miscellaneous  receipts   (see  Appendix  "  0  ") 9,463  13 


$256,864  08 

APPENDIX  "A" 
TowiNa  Receipts 

Received  from  J.  Wm.  Grady,  Traffic  Agent,  being  amounts  collected  by  him 
for  providing  towing  facliities  during  the  season  of  1920; 

1019 
December $1,438  69 

1920 

March 478  70 

May 1 ,055  35 

June 6,850  18 

July 14,055  65 

August 2,670  66 

September    17, 014  51 

October 9,368  42 

November 13, 147  65 

$65,979  61 

United  States  Railroad  Administration,  use  of  tugs 207  87 

Edward  G.  Murray  Lighterage  and  Transportation  Co.,  use 

of  tugs   2,354  64 

W.  P.  Doran,  Supervisor  of  Towing,  from: 

Capt.  Hasbrook  in  payment  for  four  tons  of  coal 48  00 

United  States  Railroad  Administration,  Pennsylvania 
Railroad  Company,  refund  on  freight  over-charged  on 
coal 7  51 


$68,667  68 
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APPENDIX  «  B  " 

Wharfage  Regbifts 

Commissioners  of  the  Sinking  Fand  of  the  city  of  New  York, 
in  payment  of  one-half  of  the  amount  of  wharfage  fees  col- 
lected for  use  of  piers  5  and  6,  East  river,  from  May  1st 
to  October  Slst,  1910,  less  25  per  cent  of  the  salary  of 
city  dock-master  as  per  agreement  dated  August  16,  1916  $1, 186  52 

Amoimts  collected  by  harbormasters  for  wharfage  privileges  at 
terminals  in  the  Metropolitan  district: 
1919 

December     $1,484  12 

1920 

January 3,849  77 

February 3,388  28 

March 2,699  20 

April 4,176  02 

: 15,597  39 


Received  from  Frank  P.  Keenan,  private  secretary,  being 
amounts  collected  for  wharfage  privileges  at  terminals  in 
the  Metropolitan  district: 

1920 

May $2,928  19 

June 3,  975  16 

July 3,866  97 

August 7,789  64 

September 8,388  29 

October 6,397  10 

November 10,695  45 


44,030  80 


Great  Lakes  Transit  Corporation,  for  privilege  of  mooring  two 
vessels  in  slip  No.  1.  Erie  basin,  Buffalo,  during  closed  sea- 
son of  1919-1920 200  00 

The  Toronto,  Hamilton  &  Buffalo  Navigation  Co.,  in  payment 
for  use  of  terminal  at  Erie  basin,  Buffalo,  for  mooring  ves- 
sels during  doaed  season  of  1919-1920 300  00 

Ferguson  Steel  &  Iron  Co.,  for  privilege  of  mooring  two  vessels 
in  slip  No.  1,  Erie  basin,  Buffalo,  during  closed  season  of 
1919-1920 200  00 

New  York  /k  Baltimore  Inland  Navigation  Co.,  for  rental  of 

space  for  berthing  vessels  at  Pier  5,  East  river 400  00 

Martin-McAvoy  Navigation  Co.,  for  use  of  waters  adjacent  to 

Greepoint  terminal,  Brooklyn 7,  407  00 

Overseas  Navigation  Co.,  successors  to  Martin-McAvoy  Naviga- 
tion Co.,  for  use  of  waters  adjacent  to  Greenpoint  termi- 
nal, Brooklyn   5,600  00 
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Boland  &  Cornell  us^  for  privilege  of  mooring  three  yeeaels  at 
Erie  Basin  terminal,  Buffalo,  during  closed  seajBon  of  1920- 
1921 750  00 

$75,671  71 

APPENDIX  "  C  " 

Received  for  rental  of  apace  {huUcUnga  and  land)   for  storage  purposes  at 
Barge  Canal  Terminals  in  the  Metropolitan  district. 

Name  and  Terminal.  Amount. 

The  Aeolian  Company,  Mott  Haven * $1 ,200  00* 

Provident  Export  and  Import  Storage  Co.,  Pier  6,  East  river. .  1,666  6& 
New  York  &  Baltimore  Inland  Transportation  Co.,  Pier  6, 

East  river   150  00 

Clonin  &  Meseenger,  Long  Island  City 800  00 

H.  J.  Kane  &  Co.,  Mott  Haven 400  00 

$4,216  6& 

APPENDIX  «  D  " 

Received  for  Use  of  Equipment  at  Barge  Canal  Terminals 

Atlas  Portland  Cement  Co.,  for  use  of  equipment  at  Troy $311  22^ 

Frank  P.  Keenan,  private*  secretary,  amounts  collected  by  him 
for  use  of  equipment  at  terminals  in  the  Metropolitan  dis- 
trict   , 1,370  43 

$1,681  65. 
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APPENDIX  "E" 

Received  for  renUU  of  lands  for  farming  pwrpoeee  during  the  eeaaon  of  1990: 


NAME 


Parcel 


Contract 


Amount 


Peter  Martuaello 

Elmer  M.  Ingalsbe 

Mn.  Amelia  Conant 

Wm.  F.  Wilson 

Mrs.  Cora  E.  Moon 

Felix  Gotti 

Stephen  Yacer 

Thomas  Ambrid«e 

Wm.  Mansfield 

Nick  Laino 

Earl  Braman 

Wasyl  Yaskow  (season  of  1919  and 

1920) 

John  McMiohael 

AlexAfFelt 

Tonv  Donato 

Frta  LinendoU 

Jos.  Pixner 

Guy  Boskey 

Jacob  Hartman 

W.  W.  Patterson 

8.  6.  Galloway 

W.  L.  Van  Vechten 

Alice  C.  Deuel 

P.  Cronauist 

Frank  Medes 

Mrs.  Geneva  Chaffee 

Daniel  Forslay 

Mrs.  Waldo  G.  Morse 

f 

David  H.  Evans 

John  8.  Murtaugh 

Albert  PriU 

Ernest  Frielioc 

Elmer  E.  Walker 

L.  G.  White 

Edwinc  Stevens,  Jr 

Geo.  B  Freleiffh 

Uriah  Goodbread 

H.  T  Dodice. .' 

Carmiue  Perruzii 

V.  R  Fuller 

Dinklcman  Brothers 

Timothy  D'Archancelis 

Wm.  Kline 

A.  H.  Snyder 

Theo.  Zamow 

A.  E.  Van  Ditto 

Geo.  Mannings 

A.  J.  Spoor 

John  Guerin 

C.  J.  Hixon 

Jos.  Fontanelli 

John  G.  Jones 

Mrs.  Sarah  Davison 

E.  J.  BlaidseU 


/1258 

\3151 

436 

2602 

2175 

4427 

2522 

679 

2519 

3090-^091 

2043-2044-2045. . 

,'2948-2949 

i  2950-2951-2952. 
12953-2954 


315«-3062.. 

/279 

\  5132^5359. 

2354 

4633 

152 

2358 

647 


3239 

3119-3179 

4422 

496 

501 

548-74A-74B . . . 

(147 

<  112-116 

I  iiei-117 

2497 

I  40-$5-4036  1 
{  4223-3174  \  ... 
[  3558-3559  ] 

1383-1384 

1797-1799-1802. 


/  1427-1428  \  . 
1  1429-3562  / 


1426. 
1080-4051-4052.. 
394 
(332-336^3 ...'.' 

{  and  ^  a^re*  in. . . 
I  328-329-330. . . . 

2168 

(4738-4786 

{4807-4808 

I  1653-1654-1655. 
2101-2240-2249.. 

2639 

4569 

666 

4512 

2981 

3238 

1759 

2293-2309-A 

2205 

91-108. 


I  451-454. 
\  1093-1094. 


282 
651 

2203-2224-A 

/  458-461 \ 

U64-465 J 

Land  along  old  Champlain  canal 
near  Smith's  Basin 


20... 
20-D. 
25... 
43... 
71-A. 
71-A. 
20-C. 
14... 
20-C. 
"B". 
42... 


77. 


48 

8 

20-D... 

14 

30 

1 

14 

14 

77 

1 

77 

71-A. . . 

27 

27 

Ter.  15. 

1 

3 

77 


46... 
30... 
19... 

19... 
68... 
25... 

15... 

14... 

J8-A. 
20-A. 

30... 
20B. 


14... 
20-H. 
48... 
26... 
23... 
46... 
21... 
5.... 

25... 


8.. 
14. 
21. 

25. 


$25  00 

10  00 
49  00 
60  00 
15  00 
15  00 
15  00 
5  00 
15  00 
25  00 

60  00 


125  00 

85  00 

25  00 
30  00 

25  00 

26  00 
6  00 

5  00 
50  00 
90  00 
80  00 
20  00 

6  00 
16  00 


10  00 

5  00 

25  00 

25  00 
40  00 
16  00 

5  00 
35  00 

25  00 

30  00 
35  00 


25  00 

100  00 
10  00 
40  00 
28  00 
8  00 
35  00 
15  00 

25  00 

26  00 
10  00 
60  00 

40  00 

12  60 
25  00 
60  00 

20  00 
10  00 
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Appendix  E  —  {Continued) 


NAME 


New.»ll  E.  Morse 

Orin  A.  Reed 

Wm.  H.  Smith 

Grant  Reynolds 

Harvey  S.  Greene 

James  Munckton 

Jarvis  P.  O'Brien 

A.  F.  Ripley 

Charles  A.  Martin 

J.  F.  Dickenson 

Thos.  Morrow 

Pepper  Brothers 

George  Van  VIeck 

W.  F.  Pillmore 

E.  W.  Parmlee 

Harry  Van  Vleck 

Geo.  B.  Olncy 

Lucy  E.  Huribut 

J  O.  Warcup 

Jerome  C.  Van  Vranken 

Gtistave  Markendorf 

Chas.  F.  Lembke 

Mahlon  Brodie 

FredG.  Jones 

C.  C.  Terwilleger 

James  G.  Knox 

Isaiah  Suits 

Angelo  Abbiticola 

C.O.Eddy 

Alvin  A.  Putman 

Neal  Gleason 

N.  F.  Van  Vranken 

E.S.  Kendall 

Jacob  Gleason 

James  Hayes 

Lawrence  Gannon 

Frank  Reynolds 

Warren  N.  Collins 

Geo.  A.  Riouz 

Hany  Pecx 

H.  E.  Fisk 

L.  O.  Wittfeldt 

G.  T.  Whitman 

Mary  Reinhardt 

Jerry  Crowley 

A.  Fellows 

Lewis  L.  Follows 

Angelo  Bucoere 

Patsy  Cassell 

Thomas  Toomey 

Joel  Dickenson 

Robert  A.  Collins 

Seeley  Parto 

W.  E.  Thomas  (season  of  1919  and 

1920) 

Chaa.  F.  Orlop 

Levi  D.  Blancbard 

E.  S.  LaincH^rson 

Anthony  Carboni 

Mrs.  Julia  itusaell 

Geo.  Lavigae 

Frank  T.  Pearse   

Charles  Paulf  us 

Adam  Van  Vranken 


Parcel 


a44-603. . . 

4415 

2271 

2974 

2176 

2181-21S5. 

491 

2470 

4419 

49.5. 


2402 

\  442o-442»-4431 . . . 
4527 

115S-1003-1113... 

1127-11 15-1 133-A. 

9'J4-1007-1008. . . 

122 


/  1930-1926-1916. 


1913-1918. 

123 .......::;:;:; 

1056-A 

1932 

2267 

/  3032-3076-3078 \ 

1  347^-3478-3479 / 

Land  near  old  lock  54,  Erie  canal 

504 

3090 

5133 

512 

3.502 

I.And  in  town  of  German  Flats. 

1120-1877-1886 

516-517 

4191-4193 

2363 

87-93-94 

Land  in  gravel  pit  at  Palmyra.. 

2213 

2550 

436-438 

410-412 

2209-2212-2113 

3210 

1656 

l4«H 

4060-4061 

4022 

4838 

466 

2365 


3252 

4413 

1844 

492-493-494 

2934 

Land    east    of    Newport, 
bridge  99 


1585-1606-1608. . . 
H-156andH-159. 

498 

3480^481-3676... 

T-800 

503 

2J69-2362 

2233-2309 

2633-3660 

2356 


Contract 


15... 
71-A., 
14... 
48. . . . 
70..., 
14.... 
27.... 
43.... 
71-A.. 
27.... 
71.... 
71-A. . 
20-D. 


55. 

55. 
65. 

65. 

56. 
56. 
66. 
14. 

77. 


27... 
"B". 
20-D. 
27... 
20-D. 


66. 
17. 
30. 
14. 
6.. 


14.,.. 
73.... 
25. . . . 
25..., 
14.... 
77. . . . 
14.... 
20-B.. 
20-D. 
20-C.. 
20-B.. 
25. . . . 
14.... 
14.... 
30... 
20-D. 
42..., 
27.... 
77. . . . 


42 

14 

27 

30..... 
Tcr.  38. 

27 

14 

14 

20-C.  .  . 
14 


Amount 


$V)  00 

:i\  no 

60  00 
10  00 
22  .50 
30  00 

25  00 
35  00 

5  00 
5  00 

30  00 

10  00 

361  00 

100  00 
40  00 

436  75 

50  00 
10  00 
42  00 
50  00 

40  00 

35  00 

5  00 

10  00 

5  00 
10  00 

6  00 
10  00 

26  00 
15  00 
10  00 
20  00 
30  00 
10  00 
25  00 
25  00 
20  00 
20  00 
25  00 

5  00 

35  00 

6  00 
15  00 
20  00 
15  00 
25  00 
25  00 

5  00 
10  00 
10  00 

6  00 
5  00 

10  00 

20  00 
25  00 

5  00 
65  00 
10  00 

6  00 
75  OO 
75  00 
25  00 
37  50 
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NAME 

Parcel 

Contract 

An&ount 

Pietro  Gentile 

/  4485-4486-4487 \ 

1  4535^536 / 

2514-3146 

65 

$5  00 

F.  W.  Schmidt 

63 

5  00 

Uan  Carewell 

112-113-131-132-133 

3 

30  00 

Wm.  Brady 

498 

27 

5  00 

i  643 

14 

}  25  00 
5  00 

4026 

20-D 

27 

P.  L.  Williina 

497 

M.  \V.  Rooerta 

1849 

42 

60  00 

Old  canal  lands  in  town  of  Galen 
5341 

20  00 

L.  R.  Clark 

i63 

163 

76 

7  00 

Oscar  W,  Uauchy 

5342 

7  00 

Frank  Allen 

Various  parcels 

36  00 
12  60 

Mary  E.  McDonnell  A  Bro.  (season 
of  1921)      

2147 

71-A 

M.091  75 

$15  00 


70  00 


APPENDIX  *'  F  " 

Received  for  Rentals  other  than  for  Farming  Purposes 

Thomad  R.  Crane,  Assistant  Superintendent,  from: 

C.  L.  Larrabee,  temporary  use  of  land  adjacent  to  Schenec- 

tady-Scotia  bridge   

J.  W.  Shults,  use  of  land  and  privilege  of  maintaining 
buildings  and  driveway  thereon,  Canajoharie.     Rental 

two  years    

John  W.  Lepert.  annual  rental  of  use  of  land  and  privilege 
of  maintaining  ice  house  thereon  on  parcel  4000  of  Barge 

Canal  Contract  Xo.  20-D 

N.  Bottiglieri,  for  use  of  land  along  old  Champlain  canal, 

Whitehall.    Rental,  three  years 

P.  J.  Cawley,  Assistant  Superintendent,  from: 

£.  D.  Emerson,  annual  rental  of  house  at  Baldwinsville . . 

T.  Cronin,  annual  rental  of  house  at  Baldwinsville 

Frank  M.  Williams,  State  Engineer,  rentals  collected  for  use 
of  property  embraced  in  Barge  Canal  Terminal  Contract  Xo. 

70 

Vacuum  Oil  Co.,  annual  rental  for  use  of  land  on  west  bank 

of  Genesee  river  in  the  city  of  Rochester 

Wm.  R.  Lowden,  temporary  rental  of  building  on  parcel  6147, 

contract  *'  C  ''   

Wm.  Baker,  annual  rental  of  boat  house  at  Gowanus  bay 

Charles  J.   Servoss,  annual  rental  for  use  of  land  between 

Barge  and  old  canal  near  Maoedon 

Patrick  Casey,  annual  rental  of  land  in  parcels  1382  and  1670, 
Barge  Canal  Contract  Xo.  46 


25  00 

.30  00 

96  00 

96  00 

225  20 

50  00 

80  00 

100  00 

10  00 

25  00 
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David  Seaton,  semi-annual  rental  for  privilege  of  maintain- 
ing limcli  wagon  on  State  land  near  South  Washington 
Street  bridge,  Rome   12  60 

Remington  Arms  and  Ammunition  Co.,  annual  rental  for  priv- 
ilege of  maintaining  building  on  berme  side  of  canal  between 
bridges  Nos.  153  and  154  at  Ilion 200  00 

Consolidated  Light  &  Power  Co.  for  privilege  of  maintaining 
transmission  line  from  Whitehall  to  Dewey's  bridge  at  25c. 
per  pole  per  year   80  50 

Albert  Pilkey,  rental  of  land  near  Hinmansville  lock,  Oswego 
canal.     Annual  rental    10  00 

The  Phoenix  Iron  &  Foundry  Corporation,  annual  rental  for 
privilege  of  constructing  and  temporarily  maintaining  a  por- 
tion of  building  within  parcel  4620  of  Barge  Canal  Contract 
No.  39 16  00 

Quigley  Furniture  Co.,  annual  rental  for  privilege  of  construct- 
ing and  maintaining  addition  to  its  plant  on  berme  side  of 
old  Erie  canal  at  WTiitesboro 30  00 

H.  P.  Hamlin,  annual  rental  of  land  near  Railroad  street 
bridge,  Ilion   30  00 

F.  W.  Wooley,  annual  rental  for  use  of  land  and  privilege  of 
maintaining  building  thereon  at  Ilion 50  00 

Adirondack  Electric  Power  Corporation,  for  privilege  of  main- 
taining transmission  line  between  Mechanicville  and  Water- 
vliet.     Rental  —  three  years aOO  00 

The  Western  Block  Co.,  annual  rental  of  land  on  Market  street, 
Lockport 50  00 

David  I.  Snell,  annual  rental  for  privilege  of  maintaining  plat- 
form scale  on  berme  bank  of  old  Erie  canal  east  of  Canajo- 
harie 5  00 

J.  W.  Shults,  for  privilege  of  constructing  and  maintaining  coal 
office  and  scales  on  State  land,  Canajohorie.  Rental  —  three 
years 90  00 

Canajoharie  Milk  Co.,  annual  rental  for  privilege  of  maintain- 
ing building  on  State  land,  Canajoharie  20  00 

Philip  Sevelan,  rental  of  land  at  Lyons  and  privilege  of  main- 
taining building  thereon.     Rental  —  three  years 1500 

Flagg  Storage  Warehouse  Co.,  use  of  land  near  Canal  and 
Townsend  streets,  Syracuse.     Rental  —  three  years 160  00 

Adirondack  Electric  Power  Corporation,  annual  'rental  for 
maintaining  transmission  line  from  Watervliet  to  Lock  No. 
1,  Albany  75  00 

Philip  J.  Welch,  annual  rental  of  privilege  of  maintaining  build 
ing  between  Montgomery  street  and  Little  Canal  basin, 
Albany 25  00 

Wm.  O.  Humphrey,  for  privilege  of  maintaining  building  on 
west  side  of  canal,  north  of  Amherst  street,  Buffalo.  Rental 
—  three  years  75  00 
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Rome  Merchant   Iron   Mills,   annual   rental   for  privilege   of 

maintaining  side  track  on  State  land,  Rome 12  00 

New  York  State  Railways  for  privilege  of  maintaining  line  on 

State  land  at  Bushneirs  Basin.     Rental  —  four  years 5  00 

Adirondack  Light  &  Power  Corporation,  for  privilege  of  main- 
taining transmission  line  in  Watervliet.  Rental —  three 
years  81  00 

(^eorge  F.  Elliott,  annual  rental  for  use  of  land  along  old 
Erie  canal  at  foot  of  Amherst  street,  Buffalo  and  privilege 
of  maintaining  building  thereon  60  00 


$2,293  20 


APPENDIX  "  G  " 
Received  for  Use  of  Canal  Waters  by  IndustriaZ  EstahUshtnenta 

Fulton  Light,  Heat  &  Power  Co.,  for  use  of  surplus  waters  at 

Fulton  from  November  1,  1919  to  November  1,  1920 $7,120  68 

The  Upson  Company,  annual  rental  for  use  of  surplu9  waters 

from  upper  level  of  improved  canal  at  Lockport 200  00 

Iroquois  Pulp  &  Paper  Co.,  for  use  of  surplus  waters  im- 
X>ounded  at  Northumberland  dam.     Rental  — two  years 7.  000  00 

Lockport  and  Newfane  Mill  Owners'  Association 
in  payment  for  water  to  be  fumi^ed  between 
the  dates  of  January  6,  1920,  and  January  6, 
1921   $7,500  00 

Less  rebate  for  water  the  State  was  unable  to 
furnish  between  the  dates  of  July  6,  1919,  to 

July  6,  1920 5,086  35 

2,413  66 

Solvay  Process  Co.,  annual  rental  for  privilege  of  taking 
water  from  Seneca  river,  the  same  to  bo  returned  by  way  of 
Onondaga  lake   400  00 

$17,134  33 
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APPENDIX  "H" 

Received  for  reconveyance  of  land 


NAME 


Map  number 


Contract 


Date  of 
deed 


Amount 


Michael  P.  McKittrick 

Martin  Patten 

Jarvis  P.  O'Brien 

Georire  Fisher 

New  York,  Ontario  A  Western 
Railway  Co.   (United  States 
Railroad  Administration) 


Leonard  A  Augusta  Grulich .  .  . 

Frances  A.  Cregier 

Simon  Reef 

Champlain  Silk  Mills 

E^kine  C.  Rogers 

Warren  N.  Collins 

Walter  Bradlv 

Oswego  Falls  Pulp  A  Paper  Co 

Seaman  Garline 

James  T.  Bennett 

Salt  Springs  Solar  Coarse  Salt 

Company 

H.  P.  Wpstcott 

Patrick  T.  Casey  &  Catherine 

Casey 

Irving  &  Florence  L.  Falling 
Thos.      N.      and      Lena      A. 

Thompson 

Peter  N.  a-^d  Elsie  A.  ThomjMon 

Wm.  Dibble 

William  B.  Landreth 

Oswego  Falls  Pulp  and  Paper 

Co 

Alice  Flannigan 

Alice  Flannigan 

Alfred    J.     and     Florence     N, 

Taylor 

Frank  B.  Stickle 

William  R.  Lowden 

Alfred  J.  Taylor  and  wife 

Elmer  J.  West 

Francis  O'Donnell 

Kavauaugh  Knitting  Co 


f  484-A,  48.«5-A 

\484-B.  485-B 

477-A.  480-A 

486-A 

5003 

f  296-A.  297-A.  298-A  1 

.we- A.  559- A.  seo-A 

562-A,  563-A,  664-A 
567.A.  677-A.  666-A 
1380-A,  1381-A 


4131-A 

2023-A 

n76-A 

365-F 

474-A.  902-A. 

410.A 

3470-A 

1071-A 

1622-A 

766-A 


T-121-D 

4636-A,  4637-A.. 


1382-A 

1620-A,  16I8-D . 


4194-A. 
4195-A. 
476-D.. 
1726-C. 


391-A,  392-A. 

472-A 

903-A 


499-A. . . 
3377-A... 
5147-A. . 
501-A. . . 
f  288-D.. 
1  4737-D. 
4477-A. 


/47A.  48-A,  49-A...  \ 
I  £0-A.  51-A,  52-A .  .  .  / 


No.  27 

No.  25 

No.  27 

"D" 

No.  10 

No.  87 

No.  14 

No.  66... 
No.  15.... 
No.  25.... 
No.  25... 
No.  80.... 

No.  10 

No.  30 

No.    9.... 

Ter.  No.  20 
"C" 

No.  46 

No.  30.... 

No.  30.... 
No.  30... 
No.  25 ... . 
No.  14.... 

No.  10.... 
No.  25.... 
No.  25.... 

No.  27.... 
No.  12.... 

"C" 

No.  27.... 
No.  8. . . .  1 
No.  20-D.  j 
No.  65.... 

No.  2 


1919 

Dec.  3 .  . 

Dec.  4. 
Dec.  4 . 
Nov.    6. 


Oct.  11 


1920 
Jan.  6 . . . 
Jan.  15... 
Jan.  22... 
Jan.  1 . . 
Jan.  24.. 
Feb.  21 . . 
Mar.  9.. 
Mar.  9... 
Mar.  16.. 
April   9 . . 

April  17... 
April  17  . 

May  5 . . 
May  13.. 

May  13.. 
May  13 . . 
May  26 .  . 
June  3 . . 

June  4 . . 
June  18 . . 
June  22 . . 

July  15 . . 
July  22.. 
July  28.. 
July  30. . 
Aug.  4  and 

Aug.  6 . . 
Sept.  15. .. 

Nov.  24 .  . . 


S702  50 

726  96 

254  75 

50  00 


109  00 


25  00 

30  00 

500  00 

600  00 

807  80 

325  00 

75  00 

1.113  20 

100  00 

150  00 

4.314  00 
700  00 

15  89 
100  00 

76 
75  00 
158  00 
138  00 

327  80 
210  85 
167  90 

10  20 

62  07 

600  00 

112  60 

3.526  20 
100  00 

500  00 


S31.761  62 
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APPENDIX  "  I " 

Received  for  Sale  of  Sand  and  Oravel 

Thomas  R.  Crane,  Assistant  Superintendent,  from: 

Southside  Coal  Co.,  for  180  cu.  yds.  of  material  from  bank 

at  Little  Falls  $36  00 

Bennett  &  Billington,  for  25  cu.  yds.  of  material  from 

bank  at  Canajoharie  3  76 

Sale  of  33  cu.  yds.  of  material  from  Schuylerville  bank . .  8  25 

P.  J.  Cawley,  Assistant  Superintendent,  from: 

W.  J.  Luke,  for  47  loads  of  gravel  from  bank  at  Brewer- 
ton  11  75 

Lawrance  Doran,  for  213  cu.  yds.  of  material  taken  from  site 

of  Barge  Canal  Contract  No.  18-A  at  Little  Falls 42  60 

Warren  Brothers  Co.,  for  1,830  cu.  yds.  of  material  from  bank 

at  Mill  street,  Rome 918  00 

Brown  &  Lowe  Co.,  for  500  cu.  yds.  of  material  from  bank  west 

of  ScJienectady   SO  00 

Maurice  Grady,  for  sand  taken  from  bank  at  Fonda 187  40 

Village  of  Fultonville,  24  cu.  yds.  of  material  taken  from  parcel 

4060  of  Barge  Canal  Contract  No.  20-D 2  40 

Lathrop,  Shea  &  Henwood  Co.,  for  2,050  ou.  yds.  of  gravel  for 

use  on  Barge  Canal  Contract  No.  148 205  00 

$1,495  15 

APPENDIX  "J" 

Received  from  Sale  of  Material  other  thaai  Sand  and  Gravel 

Thomas  R.  Crane,  Assistant  Superintendent,  from: 
Mohawk  Valley  Waste  &  Metal  Co.,  for  old 

iron  from  12th  Street  bridge,  Troy $1,424  12 

Eli  Newell,  12  tons  of  scrap  iron 120  00 

Sale  of  11  oil  barrels 8  80 

Sale  of  7,770  lbs.  of  scrap  iron  at  75c.  per 

cwt 68  26 

Sale  of  slate  from  house  at  Crocker's  Reef.  13  00 

$1,624  17 

P.  J.  Cawley,  Assistant  Superintendent,  from: 

M.  A.  Luire,  in  payment  for  old  iron  from 

Virginia  Street  bridge,  Waterloo $25  00 

Isaac   Coleman  for  old  iron  from  vicinity 

of  Mud  Lock 10  00 

I.  Alderman,  for  old  bridge  at  Shaw  street. 

Pulton 100  00 

H.  F.  Hoffman,  for  steel  sheet  piling  from 

vicinity  of  lock  22 1,148  00 

Sale  of  junk  from  State  yard  at  Waterloo.  116  05 

1,399  06 
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Charles    McDonough,    Assistant   Superintendent, 

from: 
James    D.    Bashford,    for    old    plank    from 

bridge  No.  21  at  Lyons $55  00 

Peter  Lerow,  for  old  iron  from  bridges  and 

locks 336  60 

Rochester  Iron  &.  Metal  Co.,  old  iron  from 

Emerson  Street  bridge,  Rochester 197  25 

S.  Snyder  Corporation,  old  iron  from  Cale- 
donia Avenue  bridge,  Rochester 571  12 

H.  M.  Littel,  Superintendent  of  Repairs,  for 

sale  of  old  plank  from  bridges  Nos.  9  and 

40,  Section  8,  Erie 70  00 

James  McCabe,  for  old  iron  from  vicinity  of 

locks  53  and  54 100  00 

Rochester  Iron  &  Metal  Co.,  in  payment  for 
old  iron  from  bridges,  Rochester: 

Lexington  avenue 478  25 

Caledonia  avenue 370  25 

H.  Falk,  for  iron  from  West  Avenue  bridge, 

Rochester   99  98 

City    of    Rochester,    in   payment   for    5,500 

paving  brick 123  75 

Town  of  Galen,  in  payment  for  old  angle 

iron 69  00 

Sale  of  scrap  iron  from  State  yard,  Buffalo.  18  00 


2,489  10 
Wilkes  D.  Dodge,  General  Inspector,  from: 

H.  Falk,  for  old  iron  from  bridge  No.  40  at  ^lacedon 92  33 

Frank  P.  Keenan,  Private  Secretary,  from: 

Michael  J.  Irwin,  for  junk  removed  from  Greenpoint  ter- 
minal   115  00 

Scott  Brothers,  for  616.3  cu.  yds.  of  stone  used  on  Barge  Canal 
Contract  No.  187   308  15 


$6,027  80 


APPENDIX  "  K  " 

Received  for  Sale  of  Buildings 

Charles  McDonough,  Assistant  Superintendent,  from: 

Charles  J.  Casaretta  for  old  shanty  near  culvert  No.  30 . .  $25  00 

G.  A.  Hicks  for  old  shanty  at  King's  Point 25  00 

George  W.  Hall  for  building  at  HoUey  trough 50  00 

Wheaton  Matthews  for  building  on  parcel  2153  of  Barge  Canal 

Contract  No.  21 100  00 

Patrick  Ryan  for  building  on  Terminal  Contract  No.  2P  at 

Syracuse 25  00 

C.  N.  Onderkirk  for  lock  shanty  from  old  lock  31,  Erie  canal. .  20  00 
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William   T.   Jacklin   for  building  known   as   '*  Kalt   house '' 
located  on  Mount  Hope  avenue^  Rochester 


710  00 


$965  00 


Appendix  "L" 

Revenue  from  Hudson  bridge  and  Congress  street  bridge. 

Hudson  Bridge 

Received  for  freight  and  passenger  privileges: 

Albany  Southern  Railroad  Company: 
19J9 

November  $310  62 

December    347  87 

1920 

January    289  97 

February    149  71 

March   248  97 

April   299  13 

May  384  16 

June    366  17 

July 435  46 

Augu«t    398  61 

September    352  60 

October 311  89 

$3,  895  05 

United  Traction  Company: 

1919 

November  $1,  794  83 

December    1,  997  83 

1920 

January    1, 987  31 

February    1,679  09 

March   1,  631  57 

April    1.  748  12 

May  1,  705  95 

June    1, 600  10 

July 1,  712  42 

August    1 ,  667  52 

September    1,  772  22 

October   1,  867  02 

21, 163  98 

Municipal  Oas  Company,  annual  rental  for  privilege  of  main- 
taining cable  for  transmission  of  electricity 60  00 

$25, 100  03 
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Congress  Street  Bridge 
Received  for  freight  and  passenger  privileges: 
United  Traction  Company: 
1920 

May  $196  05 

June    833  33 

July 833  33 

lAugust 833  33 

September    833  33 

October  833  33 

Gilford  H.  Hunt,  on  account  of  settlement  for 

damages  to  traffic  gate  of  bridge 40  00 

H.  A.  Ingraham,  Chief  Operator,  from: 

Block  Iron  &  Metal  Co.,  in  payment  for  junk.  65  00 


4.467  70 


$29,576  73 


APPENDIX  "  M  " 

Fees  and  Licenses 

Received  from  inspectors  of  steam  vessels,  being  fees  collected  for  inspectiun 
of  boats  and  issuance  of  original  and  renewal  of  licenses  during  the  year 
1920,  pursuant  to  Chapter  42,  Laws  of  1909: 
1920 

March   $9  00 

April   124  60 

May  169  00 

June    394  50 

July 586  50 

August    85"  50 

September 109  50 

October   6  00 

November   3  00 


$2. 257  50 


APPENDIX  "  N  " 

Ice  Privileges 

Received  for  privileges  granted  for  cutting  ice: 
Thomas  R.  Crane,  Assistant  Superintendent,  from: 

Victor  Bourgois    $75  00 

Yerdon  Brothers 31  25 

Robert  McPherson   3  13 

Sheffield  Farmfl  Co.,  Inc •. .  12  50 

Edwaixi  Quackenbush    12  60 

Borden  Farm  Products  Co.,  Inc 18  75 

Miller  Brothers 31  25 

Albert  Hoffman    12  50 
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Shaughnessy  Ice  Co 395  00 

John  H.  Rogers 12  60 

William   F.   Dotter 100  00 

D.  McCarthy  87  50 

James  J.  Collins 12  50 

A.  Rioux    76  00 

Bierbauer  Brewing  Co 12  50 

C.  B.  Nicholson 26  00 

Kolicswood  Lumber  Co 26  00 

Borden  Farm  Product  Co.,  Inc 12  60 

Floyd  House   12  50 

Mrs,  James  Peer 6  26 

William  Dotter 60  00 

Niskayuna  Ice  Co 60  00 

W.  M.  Evans  Dairy  Co 26  00 

William  Shover 12  60 

Alex  Yates 6  26 

G.  T.  Whitman : 12  60 

S.  H.  Knapp 6  26 

John  Brookman  12  50 

P.  J.  Cawley,  Assistant  Superintendent,  from: 

D.  Copdaiid $76  00 

J.  H.  Benson 12  60 

R.  A.  Thomas 6  26 

Stephen  Stuber 6  26 

C.  E.  Wittea- 26  00 

Joseph  A.  Lenway 3  Id 

E.  A.  Cronk 6  00 

Boonyille  Milk  &  Creamery  Co. 3  13 

D.  Copeland 37  60 

New  York,  Ontario  &  Western  Railway  Co 


APPENDIX  "  O  " 

Miscellaneous  Receipts 
Thomas  R.  Crane,  Assistant  Superintendent,  from: 

American  Railway  Express  Co.,  refund  for  60  lamps  broken 
in  shipment  to  Whitehall 

Schenectady  Railway  Co.,  in  settlement  of  claim  for  damages 
to  eastern  division  automobile 

United  States  Railroad  Administration  refund  for  overcharge 
on  freight  on  shipment  to  Cohoes 

Sweet  &  Doyle,  refund  for  hardware  lost  in  transit 

Holler -La  Du  Corporation,  rental  of  boat  "Ethel"  and  der- 
rick boat  and  crew,  15  days 


$1, 148  13 


173  76 


268  33 


$1,680  22 


$16  75 

26  13 

1  36 

15  02 

660  00 
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Holler-La  Du  Corporation,  in  payment  for  5  tons  of  junk,  3 
lamps  and  2  snubbing  posts 168  06 

Charles  McDonough,  Assistant  Superintendent,  from  Lupfer  & 
Remick,  for  use  of  dredging  equipment,  six  and  one-half  days 
and  coal  for  same 202  15 

Wilkes  D.  Dodge,  General  Inspector,  from  sale  of  1912  Mietzger 
automobile   100  00 

John  A.  O'Connor,  Engineer,  from  The  Lawrence  Cement  Co., 
refund  for  cement  sacks  returned,  Chadakoin  river  improve- 
ment work 28  90 

B.  C.  Rathbun,  Inspector,  from  New  York  Central  Railroad  Co., 

refund  for  overcharge  on  freight  bill 10  20 

New  York  Central  Railroad  Co.,  refunds  on  overcharge*  on 
shipments  to  Pittsford,  in  connection  with  completion  of 
Contract  No.  63-A,  as  follows: 

During  April,   1918 855  73 

During  May,  1918 84  31 

George  W.  Chambers,  contractor,  Barge  Canal  Terminal  Con- 
tract No.  70,  in  payment  for  materials  in  buildings  on  term- 
inal site,  Rochester,  as  per  contract 3,500  00 

City  ol  Amsterdam,  unexpended  balance  of  funds  deposited  by 
it  on  account  of  Barge  Canal  Contract  No.  118 2. 690  78 

Received  for  sale  of  maps,  etc .  194  00 

New  York  State  National  Bank,  Albany,  interest  on  deposits 

to  credit  of  Superintendent  of  Public  Works 988  25 

John  E.  Winnie,  Statistician,  amounts  paid  to  him  for  filing 
liens,  mortgages,  and  making  searches  of  canal  boats  during 
the  year  1920 23  50 


$9,463  13 


Statement  of  proposals  received  and  contracts  atva/rd^d  hy  the  Superintendent 
of  Public  Works  during  tJie  year  1920,  pursuant  to  Chapter  147,  bates 
of  1903,  and  amendments  theretOy  knourn  as  '*  Barge  Canal  Act.** 

Contract  No.  204: 

I.  M.  Ludington's  Sons  Inc.,  Rochester,  N.  Y $4,  600  10 

William  Bailey  &  Co.,  Rochester,  N.  Y 4,864  60 

George  H.  Buckland,  Rochester,  N.  Y 5,  034  30 

W.  F.  Martens,  Rochester,  N.  Y 6,434  00 

Awarded  to  I.  M.  Ludington's  Sons,  Inc.  : 

Contract  No.  194  (revised)  : 

W.  F.  Martens,  Rochester,  N.  Y $37,114  00 

Dunbar  &  Sullivan  Dredging  Co.,  Detroit,  Michigan 37,420  00 

American  Pipe  &  Construction  Co.,  Philadelphia,  Pa 91,039  00 

Aw^arded  to  W.  F.  Martens.                                           .  ■ 


Digitized  by  VjOOQIC 


Keport  of  Superintendent  of  Public  Works       157 

Contract  No.  202   (revised) : 

James  Stewart  &  Co.,  Inc.,  New  York  City $547,600  00 

No.  award.  ==== 

Contract  No.  186: 

Scott  Brothers,  Rome,  N.  Y $49,854  00 

No.  award.  . 

Statement  of  proposals  ye<;eivcd  aaid  contracts  awarded  hy  the  Superintendent 

of  Public  Works  during  the  year  1920,  pursuant  to  Chapter  746, 

Laws  of  1911,  and  amendments  thereto,  known  as  **  Barge 

Canal  Terminal  Act," 

Contract  No.  28-A: 

Eugene  Dawley,  Cleveland,  N.  Y $13,260  00 

W.  F.  Martens,  Rochester,  N.  Y 16,084  00 

Hunger  &  Lansing,  Syracuse,  N.  Y 18,945  00 

Holler-La  Du  Corporation,  Albany,  N.  Y 19,775  00 

Mohawk  Dredge  A  Dock  Co.,  Inc.,  Herkimer,  N.  Y 20,800  00 

Awarded  to  Eugene  Dawley.  . 

Contract  No.  19-P. 

The  Hastings  Pavonent  Co.,  New  York  City $24,128  00 

Charles  A.  Myers  Construction  Co.,  Brooklyn,  N.  Y 24,875  00 

Caleb  &  Hyatt,  Scarsdale,  N.  Y 25,555  00 

Awarded  to  The  Hastings  Payeooent  Co.  ■ 

Contract  No.  219: 

The  Snare  &  Triest  Co.,  New  York  City $618,548  00 

A.  E.  Stephens  Co.,  Springfield,  Mass 648,692  75 

Post  &  McCord,  New  York  City 717,884  25 

Awarded  to  The  Snare  &  Triest  Co.  

Contract  No.  104: 

T.  Frederick  Jackson,  Inc.,  New  York  City $17,293  00 

Jandous  Electric  Equipment  Co.,  Inc.,  New  York  City 17,682  50 

Awarded  to  T.  Frederick  Jackson,  Inc.  :====: 

Contract  No.  71: 

I.  M.  Ludington*s  Sons,  Inc.,  Rochester,  N.  Y $306,750  00 

Brown  &  lowe  Co.,  Schenectady,  N.  Y 338,763  00 

Grant  Smith  &  Co.,  Utica,  N.  Y 330,709  00 

Lupfer  &  Remick,  Buffalo,  N.  Y 366,835  50 

Awarded  to  I.  M.  Lu<iington*s  Sons,  Inc.  ■ 

Contract  No.  224: 

Poet  &  MicCord,  Inc.,  New  York  City $150,486  25 

Equity  Engineering  Co.,  Inc.,  New  York  City 162,894  12 

Awarded  to  Post  &  McCord,  Inc.  : 
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Contract  No.  223-P: 

Thomas  E.  O'Brien,  Inc.,  Brooklyn,  N.  Y $9,735  00 

Awarded  to  Thomae  E.  O'Brien,  Inc.  ===== 

Contract  No.  26-A: 

W.  F.  Martens,  Inc.,  Rochester,  N.  Y $33,940  00 

No  award.  === 

Contract  No.  6  3- A : 

Grant  Smith  &  Co.,  Utica,  N.  Y $579,830  00 

Empire  Engineering  Co.,  Inc.,  New  York  City 596,381  00 

Gren*  Lakes  Dredge  &  Dock  Co.,  Buffalo,  N.  Y 621,487  00 

No  award.  . 

Contract  No.  76: 

Mohawk  Dredge  &  Dock  Co.,  Inc.,  Herkimer,  N.  Y $22,520  00 

Empire  Engineering  Co.,  Inc.,  New  York  City 22,825  00 

Awarded  to  MWhawk  Dredge  &  Dock  Co.,  Inc.  == 

Contract  Na  114: 

Heyl  &  Patterson  Inc.,  New  York  City $39.  714  00 

Shepard  Electric  Crane  &  Hoist  Co.,  Montour  Falls,  N.  Y 51,940  00 

Awarded  to  Heyl  &  Patterson,  Inc.  . 

Contract  No.  26-A: 

Holler-La  Du  Corporation,  Al'bany,  N.  Y $32,619  50 

Awarded  to  Holler-La  Du  Corporation.  ■ 

Contract  No.  229: 

New  England  Foundation  Co.,  Boston,  Mass $94,  826  25 

I.  M.  Ludington's  Sons,  Inc.,  Rochester,  N.  Y '.  39,845  00 

H.  R.  Wickham,  Rochester,  N.  Y 40,716  00 

Awarded  to  New  England  Foundation  Co.  ===== 

Contract  No.  225-H: 

Austin  Engineering  Co.,  New  York  City $4,875  00 

Awarded  to  Austin  Engineering  Co.  === 

Contract  No.  225-P: 
No  bids  received. 

Contract  No.  79: 

Raymond  Concrete  Pile  Co.,  New  York  City $428,268  97 

Allen  M.  Spooner  Son,  Inc.,  New  York  City 445,519  02 

The  Phoenix  Construction  Co.,  New  York  City , .  449,624  80 

The  Snare  &  Triest  Co.,  New  York  City 457,008  60 

The  Rohbins  Ripley  Co.,  New  York  City 590,996  58 

Awarded  to  Raymond  Concrete  Pile  Co.  ■ 

Contract  No.  80: 

Brown  &  Lowe  &  Law  Brothers,  Schenectady,  N.  Y $336,412  00 

Awarded  to  Brown  &  Lowe  &  Law  Brothers.  ===== 
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Contract  Xo.  53- A  (revised) : 

Great  Lakes  Dredge  &  Dock  Co.,  Buffalo,  N.  Y $436,000  00 

Grant  Smith  &  Co.,  Utica,  N.  Y 471  185  00 

Houston  Barnard,  Rochester,  N".  Y 526,035  00 

Awarded  to  Great  Lakes  Dredge  &  Dock  Co.  ===^== 

Statement  of  proposals  received  and  contracts  awarded  by  the  Superintend- 
ent of  Public  Works  during  the  year   1&20,  pursuant   to  Chapter 
391,  Laws   of   1900,  for   the  improvement  of   the  Cayuga 
and  Seneca  canal. 

Contract  "S": 

W.  F.  Martens,  Rochester,  N.  Y $7. 990  00 

General  Electric  Co.,  Schenectady,  N.  Y 9,000  00 

No.  award.  ====== 

Statement  of  proposals  received  and  contracts  awarded  by  the  Superintendent 
of  Puhlic  Works  during   the  year   1920,  pursuant  to  special  acts 
of  the  Legislature. 
Schenectady-Scotia  bridge,  abutments  and  approaches: 

(Chapter  147,  Laws  of  1903,  and  amendatory  and  supplementary  laws  and 
Chapters  735  and  634,  Laws  of  1917  and  1919) 

Dubois  Bennett  &  Son,  Schenectady,  N.  Y $234,593  00 

American  Pipe  &  Construction  Co.,  Philadelphia,  Pa 255,633  10 

Awarded  to  Dubois  Bennett  &  Son.  ===== 

For  constructing  a  through  plate  girder  bridge  and  the  im- 
provement of  Limestone  creek  in  the  village  of  Fayetteville, 
Onondaga  county: 

(Chapters  751  and  339,  Laws  of  1917  and  1918) 
No  bids  received. 

For  constructing  a  througb  plate  girder  bridge  and  the  im- 
provement of  Limestone  creek  in  the  village  of  Fayetteville, 
Onondaga  county: 

(Chapters  751  and  339,  Laws  of  1917  and  1918) 

Lupfer  &  Remick,  Buffalo,  X.  Y $49,416  00 

Samuel  Beskin,  Beacon,  N.  Y 50,785  00 

Xo  award.  ===== 

Schenectady-Sootia  bridge,  piers: 

(Chapter   147,  Laws  of  1903,  and  amendatory  and  supplementary  laws  and 
Chapters  735  and  634,  Laws  of  1917  and  1919) 

American  Pipe  &  Construetion  Co.,  Philadelphia,  Pa. $961,963  00 

Awarded  to  American  Pipe  &  Construction  Co.  ' 
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EEPORT  OF  THE  ASSISTANT  SUPERINTENDENT  OF 
PUBLIC  WORKS 

Office  of  the 

Assistant  Supbeintendent  of  Public  Works, 

Schenectady,  N.  Y.,  December  31,  1920. 

Hon.  Edward  S.  Walsh,  Superintendent  of  Pvblic  \Yorlcs, 
Capitol,  Albany,  N.  Y.: 

Sir. —  I  respectfully  submit  herewith  the  annual  report  of  the 
Eastern  Division  of  the  Canals  for  the  fiscal  year  July  1,  1919, 
to  June  30, 1920,  both  inclusiva 

This  division  comprises  that  portion  of  the  Erie  canal  extend- 
ing from  Waterford  to  the  easterly  line  of  Oneida  county,  and 
the  entire  Champlain  canal  from  Waterford  to  Whitehall;  also 
the  unimproved  Erie  canal  from  the  southerly  end  of  the  Albany 
basin  to  the  junction  of  the  old  Erie  and  Champlain  canals  in 
Watervliet  (including  the  upper  and  lower  aidecuts,  Watervliet), 
and  the  old  Champlain  canal  from  the  junction  of  the.  Erie  and 
Champlain  canals  at  Watervliet  to  the  lift-bridge  at  Waterford; 
and  the  Glens  Falls  feeder. 

Navigation  opened  promptly  on  the  date  scheduled  by  you  and 
was  continued  during  the  entire  season  without  interruption, 
with  the  exception  of  one  period  of  about  forty-eight  hours, 
when  boats  were  delayed  on  account  of  high  water  in  the  Mohawk 
river. 

Extensive  repairs  have  been  made  to  the  apron  of  movable 
dam  at  Barge  Canal  Lock  No.  8.  This  work  progressed  satis- 
factorily imtil  the  winter  season  set  in  when  work  had  to  be 
stopped.  In  my  judgment  this  work  must  be  resumed  the  com- 
ing season. 

The  work  of  repairing  and  remodeling  Guy  Park  Manor  House 
at  Amsterdam,  N.  Y.,  has  been  completed  and  the  Manor  House 

[160] 

Digitized  by  VjOOQIC 


R:^:pokt  of  SVperinte^dent  of  Public  Woeks       161 

is  ready  to  be  turned  over  to  the  Daughters  of  the  American 
Revolution.  The  improvement  to  this  property  has  made  a 
gi'eat  change  in  the  appearance  of  the  building  and  also  the 
appearance  of  the  grounds  surrounding  the  same. 

The  roadway  of  the  old  bridge  spanning  the  Mohawk  river 
between  Scotia  and  Schenectady,  namely,  the  Mohawk  river 
liridge,  has  been  resurfaced  with  asphalt.  On  account  of  the 
dilapidated  condition  of  this  bridge  and  the  danger  connected 
with  the  same,  there  have  been  placed  watchmen  to  regulate  the 
traffic  so  that  heaA'y  loads  would  be  diverted  to  some  other  cross- 
ing and  not  cross  this  bridge  on  account  of  the  danger.  By  so 
doing,  no  accidents  have  occurred  during  the  past  season  on  this 
bridge. 

The  roadways  on  the  bridges  crossing  the  Mohawk  river  at 
Lock  9,  Rotterdam,  and  also  bridge  known  as  Freeman's  bridge, 
have  been  resurfaced  with  asphalt  instead  of  the  old  method  of 
planking,  which  resurfacing  makes  a  better  and  safer  roadway. 

Drakes  drawbridge  spanning  Minisceongo  creek  has  l)eeu 
thoroughly  overhauled  by  the  Department  and  placed  in  a  safe 
condition  for  all  classes  of  traffic. 

The  construction  of  the  Great  Western  Gateway  is  progressing 
very  rapidly.  The  approach  on  the  Schenectady  end  is  about 
completed.  The  approach  on  the  Scotia  end  is  progressing  very 
rapidly  in  regard  to  the  fill  for  the  ap]>roach.  The  al)ove  con- 
tract is  being  handled  by  DuBois,  Bennett  &  Company.  The 
American  Pipe  &  'Construction  Company,  having  the  contract  to 
erect  the  piers,  have  about  completed  one  pier  on  the  Schenectady 
end  and  have  the  second  one  started. 

The  roadway  leading  to  Lock  9,  Rotterdam,  has  been  resur- 
faced and  repaired.  The  grounds  surrounding  various  locks  on 
the  Mohawk  river  section  of  the  Erie  Barge  canal  and  the  Hud- 
son river  section  of  the  Champlain  canal  have  been  greatly  im- 
proved in  regard  to  necessary  fills,  ditching,  grading  and  repairs 
to  the  approaches  to  the  grounds.  Also,  the  power  stations  and 
other  parts  to  the  locks  have  been  painted  and  cleaned  in  a  suit- 
able manner,  which  gives  a  fine  appearance  to  these  locks. 

Delays  to  navigation  during  the  past  season  have  been  very 
negligible.  In  a  few  instances  delays  might  have  been  for  a 
6 
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few  hours  only,  caused  by  high  water,  which  was  promptly  takesa 
care  of  by  the  employees  on  the  various  dams,  who  regulated  con- 
ditions so  that  navigation  cculd  be  resumed. 

1  wish  also  to  state  that  there  has  been  very  little  complaint 
about  buoy  lights  being  out,  also  about  buoys  being  misplacoJ, 
which  is  a  gi*eat  satisfaction  to  this  division. 

The  approaches  to  the  Barge  canal  bridges  have  all  been 
repaired  and  improved  where  necessary. 

I  wish  to  be  emphatic  in  regard  to  painting  of  the  super-struc- 
tures and  fcjub-struetures  of  the  various  locks  and  dams  and  bridges 
on  my  division.  It  is  absolutely  necessary  to  have  this  work 
attended  to  the  coming  season  as  a  great  many  of  these  struc- 
tures show  a  condition  of  rust  and  lack  of  paint 

Several  of  the  bridges  spanning  the  old  canal  on  this  division 
have  bt^n  removed  and  fills  made.  This  was  done  on  account  of 
the  bridges  being  in  a  dangerous  condition  and  not  safe  for  traflS.c. 

A  serious  leak  occurred  in  the  Glens  Falls  feeder  in  Novem- 
ber, 1920,  near  the  Hudson  Valley  Bailroad  Company's  car 
bams.  At  the  Hudson  Valley  R.  E.  Go's  bams  several  large 
holes  were  found  and  it  will  be  impossible  to  open  the  feeder  in 
the  spring  unless  these  holes  are  fully  repaired.  The  same  con- 
dition exists  at  the  Imperial  bridge  but  not  so  bad.  Also  there 
were  found  two  or  three  holes  averaging  8  to  12  feet  deep,  1,200 
feet>  below  the  Glens  Falls  Portland  Cement  Company's  plant, 
which  will  also  have  to  be  repaired.  Another  condition  of  about 
the  same  nature  but  not  so  bad  exists  in  front  of  the  Glens  Falls 
Portland  Cement  Company's  plant 

In  various  places  on  the  division  the  channel  of  the  canal  was 
dredged  where  necessary.  Also  riprap  placed  on  the  banks  and 
washwalls  repaired.  The  work  of  repairing  these  banks  should 
be  continued. 

The  terminals  at  the  various  locations  on  this  division  during: 
the  past  season  have  been  exceedingly  busy  handling  freight  in 
connection  with  the  canals. 

The  boat  crew  division,  which  is  comprised  of  dredges  Nos.  1 
and  8  and  also  tugs  "  Schenectady "  and  "  Amsterdam,"  have 
rendered  excellent  service  to  this  department  in  the  past  season 
in  regard  to  terminals.  As  this  is  a  very  small  fleet,  I  consider 
the  work  which  they  have  done  has  been  very  excellent.    The  tug9 
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on  several  occasions  have  assisted  in  towing  boats,  which    has 
helped  the  boatmen  greatly. 

In  April  a  slide  occurred  in  the  cut  just  east  of  the  Washington 
street  bridge,  at  Herkimer,  on  the  south  slope  between  Stations 
4671  and  4678.  The  toe  of  the  slope  slid  out  to  about  the  center 
line  of  the  canal,  forcing  the  steel  sheet  piling  into  the  canal 
prism.  This  was  a  very  bad  slide  of  blue  clay,  closing  about 
thirty-five  feet  of  the  channel  and  the  towpath  had  cracked  and 
the  heel  of  riprap  had  dropped  for  eighteen  inches  for  a  length 
of  125  feet.  Division  Engineer  in  charge  at  this  point  at  this 
time  estimated  (June)  about  21,000  yards  of  clay  to  be  removed. 
This  slide  has  since  been  fully  repaired.  Conditions  at  this  point 
at  Herkimer  should  be  taken  up  with  the  engineers  early  in  the 
spring,  as  another  slide  may  occur. 

During  the  period  of  high  water  in  the  Mohawk  river  in 
November,  boats  that  were  being  towed  near  the  Herkimer  ter- 
minal broke  away  from  the  tow,  left  the  channel  and  went  down 
the  river  and  lodged  against  the  bridge  which  spans  the  Mohawk 
river  just  above  the  Herkimer  movable  dam,  doing  considerable 
damage  to  the  bridge.  It  took  several  hours  before  the  boats 
could  be  released  and  started  on  their  way  east.  This  was  due 
entirely  to  the  high  water  and  swift  current  at  that  point.  I 
would  recommend  that  three  cribs  be  placed  in  the  river  opposite 
the  Herkimer  terminal,  extending  within  the  vicinity  of  the 
needle-dam.  In  my  judgment  this  would  avoid  an  occurrence  of 
this  kind  in  future. 

Approximately  one-half  of  the  two  easterly  arches  of  Chucta- 
nunda  creek,  South  Amsterdam,  have  been  removed  and  a  wooden 
bridge  erected  to  replace  the  towpath.  This  work  was  started  to 
relieve  flood  conditions  in  the  spring,  but  has  not  been  completed 
because  of  the  difference  of  opinion  between  the  State  and  the 
H.  C.  Grieme  Company.  I  would  recommend  that  this  matter 
be  taken  up  with  the  Attorney-General  and  the  difficulties 
adjusted  and  the  work  finished  before  possible  high  water  in  the 
spring,  because  overflowing  of  the  banks  in  the  past  has  been  the 
cause  of  large  claims  against  the  State 

I  have  caused  to  have  examined  the  different  piers  on  the  old 
Mohawk  river  bridge  between  Schenectady  and  Glenville,  to 
ascertain  their  degree  of  safety.    The  same  were  found,  in  some 
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instances,   to  be   iii  very   bad  condition.      Repairs  were  made 
immediately  to  these  piers  by  placing  riprap  around  the  same. 

Financial  statements  showing  ordinary  expenditures  from  July 
1,  1919,  to  June  30,  1920,  both  inclusive,  are  herewith  att^xjhed: 

During  the  past  season  there  has  been  made  and  furnished 
from  the  State  shop  at  Cohoes,  and  distributed  to  the  different 
sections,  and  the  dredges  and  tugs,  manufactured  materials  rep- 
resenting money  values  as  follows: 

Section  No.  1,  Erie  canal $1,977  35 

Section  Jfo.  2,  Erie  canal 717  79 

Section  Xo.  3,  Erie  canal 1,400  54 

Section  No.  4,  Erie  canal 482  35 

Section  No.  1,  Champlain  canal 213  00 

Section  No.  2,  Champlain  canal 216  50 

Section  No.  3,  Champlain  canal 136  74 

Eastern  Division 6,264  77 

Middle  Division 181  17 

Western   Division    181  17 

Tug  "  Schenectady  " 1,029  92 

Tug  "  Schenectady  " 800  98 

Inspector  No.   1 laS  16 

Dredge  No.   1 2,812  32 

Steam  pump    1,133  22 

Dredge  No.  3 359  73 

Old  mud  scows 1,621  64 

New  mud  scows 4,182  29 

Ice  breaker    994  17 

House  boat 158  16 

Auto  truck 582  41 

New  house  boat 2,897  25 

Tug  "Rhobie"   165  07 

Total $28,133  70 


In  concluding  this  report,  I  wish  to  express  my  deep  apprecia- 
tion of  the  loyalty  and  support  given  me  in  my  official  duties  by 
all  of  the  employees  of  this  division. 

T.  R.  Cbanb, 

Assistant  Superintendent. 
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Annual  Kbport,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  both  induswe, 
on  Section  Na.  1,  Erie  Camnl,  in  charge  of  J,  W.  Stanton, 
Superintenderd  of  Repairs;  also  a  statement  of  Important 
Repair  and  Improvement  Work  completed  during  the  year  19^20. 

ExpenditureB 

Superintendent  repairs   $1,782  00 

Disbursing  clerk   1,200  00 

Lockmaster 1,899  96 

Assistant  Lockmaster 6,899  84 

Lock  operator 23,310  00 

Lock  helper   11,325  00 

Guard-gate  tender 1,889  62 

Lock  tenders  (13) 4,322  50 

Lcck  tenders   (9) 2,835  00 

Winter  night  watch 548  00 

Bridge  tender,  Watervliet 210  00 

Water  and  bank  watch 760  00 

Water  and  bridge  watch 780  00 

Carpenter 784  00 

Total $58,596  08 


REPAIRS  AND  IMPROVEMENTS 

New  needle  beams  and  stringers  placed  on  Bridge  No.  7  and 
Thirteenth  and  Sixteenth  street  bridge,  Watervliet. 

Gates,  iron  work,  etc.,  at  Locks  Nos,  2,  3,  4,  5  and  6,  Barge 
canal,  cleaned  and  painted. 

Weeds  and  brush  cut  arid  burned  along  entire  section. 

Roadway  at  dyke,  Cohoee  to  Green  Island,  filled  in  and 
repaired,  also  roadway  at  swing  bridge  from  Watervliet  to 
Green  Island. 

All  bridges  on  section  have  been  kept  in  repair,  and  the  fol- 
lowing bridges  have  been  painted :  Cedar  street,  Cohoes ;  Nos.  4 
and  5,  Champlain;  Fourteenth,  Fifteenth  and  Sixteenth  street^ 
Watervliet ;  lower  Broadway  bridge,  and  Sixth  street,  Watervliet. 

J.  W.  Stanton, 

Superintendent. 
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A^TiVAJL  Report,  shoiving  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1, 1919,  to  Jxme  30,  1920,  both  inclusive, 
on  Section  No.  2,  Erie  Canals  in  charge  of  W.  C.  Schopman, 
Superintendent  of  Repairs;  also  a  statement  of  Important 
Repair  and  ImprovemerU  Work  completed  during  the  yea/r  1920. 

EzpenditureB 

Superintendent  repairs  $1,782  00 

Disbursing  clerk   1,200  00 

Lockmaster 1,900  00 

Watchman  (shop)    600  00 

Assistant  lockmasters  (4) 6,400  00 

Operators  (11)    14,307  04 

Lock  helpers  (12) 7,551  82 

Buoy  light  tenders  (5) 3,596  29 

Carpenter 773  60 


Total $38,110  76 


REPAIRS  AND  IMPROVEMENTS 

Stake  lights  taken  out  and  moved  to  Lock  7  and  state  house. 

Tiefore  opening  of  navigation,  aU  buoys  and  stake  lights  were 
cleaned  and  painted,  lamps  repaired. 

Buoys,  stake  lights  and  bridge  brackets  put  in  place  to  mark 
channel;  buoys  replaced  where  needed  and  painted  in  mid- 
season. 

Schenectady  terminal  cleaned  up  after  flood,  new  bucking 
Ijeams  placed  where  needed  and  ground  around  terminal  house 
evaded,  cranes  and  conveyor  painted. 

River  was  dragged  for  boiler  of  wrecked  boat  Ashford. 

Fill  between  lock  wall  and  basin  was  refilled,  gates  repaii-ed, 
new  bucking  beams  and  snubbing  post  put  in  where  needed. 

Gates  at  Lock  7  raised  and  lowered  four  or  five  times  during 
the  season  to  keep  water  at  its  normal  level. 

Fills  at  old  bridges  36,  37,  67,  68,  70,  71,  72,  74  and  75 
damaged  by  freshets,  repaired,  also  new  guard  rails  constructed 
at  86,  68,  67,  74  and  75,  and  new  concrete  culvert  at  bridge  67 ; 
towpath  damaged  by  freshet,  refilled. 
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Bridge  42  and  50  taken  down  and  dirt  fill  made  in  its  place. 

Grading  and  filling  road  between  Lock  9  and  Rotterdam,  also 
sign  erected  at  Lock  9  and  10,  new  bucking  beams  placed  where 
needed. 

Boad  between  old  canal  and  new  Barge  at  Crescent  repaired^ 
also  bridge  was  painted. 

Culverts  between  old  canal  and  new  Barge  cleaned  out  from 
Lock  IQ  to  Waterford. 

Weeds  on  section  were  cut  and  burned. 

Beams  on  Scotia  bridge  tested  and  timbers  put  in  to  strengtheiQ 
it,  also  flooring  repaired  and  resurfaced;  Botterdam  and  Free- 
mans  bridge  surfaced  and  Freemans  resurfaced. 

State  scow  and  derrick  boat  repaired. 

McCullough  and  Martin  property  riprapped  to  protect  same 
from  action  of  water,  also  the  property  of  R  A.  Hyda 

All  buoys,  stake  lights,  bridge  brackets,  etc.,  were  removed  and 
placed  in  winter  storage. 

Wm.  C.  Schopman, 

Supermtendent. 
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Annual  Report,  sliowing  the  different  items  of  expendiiure  and 
the  cost  of  each,  July  1.  1919,  to  June  30, 1920,  both  inclusive, 
on  Seniion  No.  3,  Erie  Caaial,  in  charge  of  John  H.  Lynch, 
Superintendent  of  Repairs;  also  a  statement  of  Important 
Repair  and  Improvement  Work  completed  during  the  year  1920. 

ExpenditureB 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  00 

Shop  watchman 526  00 

Lockraaster 1,900  00 

Assistant  lockmaster,  6  at  $1,600 9,600  00 

Lock  operator,  18  at  $1,300 23,277  70 

Lock  helper,  7  montlis  at  $90  (18) 11,32»  92 

Light  tender,  7  months  at  $110  (6) 3,980  81 

Carpenter,  200  days  at  $4 686  00 

Total $54,283  93 


REPAIRS  AND  IMPROVEMENTS 

Tee  gorges  at  various  points,  on  Section  8,  were  dynamited  in 
thp  rivcT,  at  the  breaking  up  of  the  ice,  in  the  early  part  of  the 
jear,  relieving  danger  of  damage  from  flood  conditions. 

All  buoys  were  repaired,  scraped  and  painted,  and  placed  on 
stations  previous  to  the  opening  of  navigation,  and  removed  again 
at  the  close  of  the  season. 

Prompt  attention  during  the  season  of  navigation  was  given  to 
the  replacing  of  all  buoys  to  proper  station,  when  run  down  or 
dragged  out  of  place  from  any  cause. 

All  bridges,  both  farm  and  highway,  have  been  kept  in  repair 
during  the  year. 

Five  farm  bridges  over  the  old  Erie  canal,  viz.,  bridges  83, 
84,  100,  101  and  10^,  have  been  removed  and  fills,  for  crossing 
at  grade,  made. 

All  necessary  repairs  have  been  made  to  dams,  look-gates,  etc., 
etc.,  and  riprap  work  has  been  made  at  various  points  on  weiak- 
ened  banks  when  necessary. 
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Weeds  and  grass  have  been  cut  at  all  of  the  terminals  and  lock 
grounds,  and  the  brush  and  weeds  have  been  cut,  repeatedly, 
around  the  stake  lights. 

Grading  and  improving  all  lock  grounds  on  Section  3  during 
the  past  season  has  been  done,  and  manifest  improvements  have 
been  made,  particularly  at  Locks  11  and  12. 

Obstructions  menacing  navigation  have  been  removed  from  the 
canal  channel  at  different  times,  and  every  precaution  has  been 
taken  at  all  times  to  saf^uard,  not  only  the  State's  interest,  but 
also  to  safeguard  and  expedite  navigation  on  Section  3,  Erie 
Canal. 

JoHir  H.  Lynch, 

Superintendent. 
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Annual  Report,  sliotvmg  the  different  items  of  expenditure  and 
the  cost  of  e(ich,  July  1,  1919,  to  June  30, 1920,  both  inclusive, 
on  Section  4,  Erie  Canall  in  charge  of  John  P.  McGraw, 
Supfirintendent  of  Hepairs;  also  a  statement  of  Important 
Repair  and  Improvement  Work  completed  during  the  year  1920. 

Expenditures 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  00 

Shop  watchman 600  00 

Lockmaster 1,899  84 

Assistant  lockmasters    4,799  52 

Lock  operators 8,438  13 

Lock  helpers    5,659  80 

Buoy  tenders  2,483  90 

Bridge  tenders 1,655  80 

Bank  watchman 780  00 

Watchman  and  guard-gate 630  00 

Lock  tenders    8,705  00 

Carpenter 732  00 

Total $34,365  49 


REPAIRS  AND  IMPROVEMENTS 

Three  new  bridges  spanning  old  Erie  canal  have  been  built  and 
placed  in  position. 

Barge  canal  bridges  have  been  replanked  where  necessary  and 
the  old  canal  bridges  repaired  as  required.  Approaches  to  bridges 
on  old  canal  and  Barge  canal  have  been  repaired. 

Buoys  have  been  overhauled,  painted,  placed  in  water,  reset 
and  maintained,  again  removed  at  close  of  navigation.  Creeks 
leading  into  the  old  canal  and  the  Barge  canal  have  been  dredged 
to  prevent  flood  conditions.  Weeds  and  brush  have  been,  cut  along 
the  entire  section.  Terminal  grounds  have  been  kept  up,  debris 
carted  away. 

Old  Erie  canal  was  cleaned  this  year  and  refuse  carted  away. 

John  P.  McQraw, 

Superintendent. 
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Annual  Report,  showing  the  different  Uems  of  expenditure  and 
the  cost  of  each,  Jidy  1,  1919,  to  Fehruwry  29,  1920,  both 
htclusive,  on  Section  No.  1,  Cha/mplain  Canal  in  charge  of 
Daniel  Bytm,  Superintendent  of  BepaArs. 

!ExpeiiditiireB 

Superintendent  of  repaira $1,157  28 

Disbursing  clerk 800  00 

Lockmaster 1,266  64 

Assistant  lockmasters  (5) 5,333  20 

Lock  operators   (10) 8,666  40 

Watchmen  (3) 1,200  00 

Lock  helpers  (15) 6,750  00 

Buoy  light  tenders 3,300  00 

Bridge  tenders 675  00 

Bridge  and  water  watchmen  (2) 450  00 

Bridge  and  water  watchman  (1) 90  00 

Lock  tenders  (5) 1,125  00 

Carpenter 524  00 

Total $31,337  52 
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Annual  Report,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  March  1,  1920,  to  June  30,  1920,  hoth  inclu- 
sive, on  Section  No.  1,  Champlain  Canal,  in  charge  of  R.  A. 
Moore,  Superintendent  of  Repairs;  also  a  statement  of  the 
Important  Repair  and  Improvement  IVorfc  completed  during 
ike  year  1920.  Expenditures 

Superintendent  of  repairs $589  05 

Disbursing  clerk   400  00 

Lockmaster 633  38 

Assistant  lockmasters   (5) 2,466  76 

Lock  operators  (10) 4,83»3  60 

Watchmen    (3) 600  00 

Lock  helpers   (15) 2,700  00 

Buoy  light  tenders  (3) 526  92 

Bridge  tenders  (3) 270  00 

Bridge  and  water  watchmen  (2) 180  00 

Bridge  and  water  watchman  (1) 60  00 

Lock  tenders   (5) 450  00 

Carpenter 260  00 

Total $13,469  60 


REPAIRS  AOTD  IMPROVEMENTS 

Several  bridges  were  removed  from  the  old  abandoned  Cham- 
plain  canal,  concrete  culverts  installed  to  take  care  of  the  drain- 
age and  fills  made  across  same. 

All  guard  rails  at  fills  across  old  canal  were  straightened  up 
and  repaired  and  painted. 

State  scows  were  repaired,  cabin  removed  from  one  scow,  and 
new  deck  installed. 

All  bridge  on  old  and  new  canal  have  been  repaired,  planking 
and  needle-beams  replaced  as  required. 

All  buoys,  lamps,  etc.,  were  overhauled  and  painted  this  spring 
and  put  in  good  shape  before  installing  in  river. 

A  tug  was  maintained  below  Lock  No.  3  during  the  season  to 
assist  boats  through  dangerous  crossrcurrents  below  this  lock, 
which  worked  to  very  good  advantage. 

No  delays  to  navigation.  R.  A.  Moore, 

Superintendent. 
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Annual  Report,  showhig  the  different  items  of  expendiiure  and 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  both  inclusive, 
on  Section  No,  2,  Champlain  Canal,  in  charge  of  Daniel  Moy- 
nihan.  Superintendent  of  Repairs;  also  a  statement  of  Import- 
ant Repair  and  Improvement  Work  completed  during  the  year 
1920. 

ExpenditaieB 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  00 

Lockmaster 1,900  00 

Assistant  lockmasters   (3) 4,800  00 

Operators  (7)    . .  ^ 8,991  67 

Lock  helpers   (9) 5,670  00 

light  tender    737  00 

Lock  tenders   (24) 3,240  00 

Lock  tenders   (2) 270  00 

Feed  tender 420  00 

Carpenter 800  00 

Bank  watchman,  with  horse 630  00 

Bank  watchman 280  00 

Total $30,720  67 


RECOMMENDATIONS 

I  would  respectftiUy  recommend,  in  view  of  the  numerous  leaks 
and  breaks  in  the  Glens  Falls  feeder  during  the  past  season,  that 
the  following  repairs  be  made: 

A  new  wall  to  be  built  between  Bridge  No.  10,  Glens  Falls 
feeder,  and  the  railroad  bridge,  south  of  the  Glens  Falls  Portland 
Cement  Company,  a  distance  of  600  lineal  feet,  and  a  concrete 
bottom  for  the  same  distance;  the  work  should  be  done  before  the 
opening  of  navigation. 

A  new  concrete  bottom  and  wall  north  of  the  Glens  Falls 
Portland  Cement  Company,  a  distance  of  500  lineal  feet;  this  is 
in  bad  condition. 

A  new  concrete  bottom  should  be  built  for  a  distance  of  1 ,000 
lineal  feet  at  the  F.  W.  Wait  Lime  Company,  Glens  Falls  feeder. 
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A  new  concrete  bottom  should  be  built  for  a  distance  of  500 
lineal  feet,  at  the  Finch  Pruyn  Company  mills,  Glens  Falls 
feeder. 

A  new  concrete  wall  should  be  built  for  a  distance  of  400 
lineal  feet  in  front  of  the  Hudson  Valley  car  bams,  Glens  Falls 
feeder. 

A  new  concrete  wall  and  bottom  will  have  to  be  built  at  Bridge 
No.  8,  Glens  Falls  feeder;  it  will  require  200  lineal  feet  of  con- 
crete wall  and  500  lineal  feet  of  concrete  bottom. 

In  Fort  Edward  the  vertical  wall  has  fallen  down  and  will  have 
to  be  rebuilt  for  a  distance  of  500  lineal  feet  before  opening  of 
navigation. 

Daniel  Moynihan, 

Superintendent. 
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Annual  Repoet,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30, 1920,  both  inclusive, 
on  Section  No,  3,  ChawApladn  Cwnal,  in  ch^irge  of  E.  F,  Roche, 
Superi7itendent  of  Repairs;  also  a  statement  of  Important 
Repair  and  Improvemeni  Work  completed  during  the  year  1920. 

Expenditures 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  Oo 

Lockmaster 1,899  96 

Assistant  lockmaster 4,799   SS 

Lock  operator 7,637  2t> 

Lock  helper 5,670  00 

Bank  watchman,  with  horse. 630  (K) 

Bank  watchmen  (2) 560  00 

Carpenter 732  00 

Common  labor,  cleaning  bridges,  winter 270  00 

Total $25,181  10 


REPAIRS  AND  IMPROVEMENTS 
Ten  Barge  canal  bridges  have  been  repaired  and  three  Baige 
canal  "bridges  repainted.  Lock-gates  at  Locks  Nos.  9  and  12  have 
been  painted;  snubbing  posts  and  iron  railings  at  Whitehall  re- 
painted. Well  at  Lock  No.  9  was  cleaned  out  New  wall  piec« 
at  Whitehall,  Comstock  and  Lock  No.  9  put  in.  Several  woodeen 
docks  were  built  between  Smith's  Basin  and  Dunham's  Basin  for 
use  of  farmers  in  loading  potatoes  on  to  canal  boats.  Ceiling  of 
work-house  at  Lock  No.  12  was  repaired  and  concrete  steps  at 
Lock  No.  12  were  built  Farm  and  old  canal  crossings  and  cul- 
verts have  been  repaired  and  concrete  approach  at  east  end  of 
Saunders  street  was  built  Work-house  at  Lock  No.  9  was  re- 
painted and  runways  on  gates  of  Locks  Nos.  9,  11  and  12  were 
replanked.  New  slate  roof  was  put  on  power  house  at  Lock  No.  9 
to  replace  leaking  slag  roof.  The  lock  forces  have  cleaned  and 
painted  generators  in  power  houses  and  rewired  control  cabinets. 
Five  water-wheels  have  been  rebuilt  Tobin  bronze  being  used  in 
all  bolts  and  pins.    Water-wheel  governors  were  rebuilt  at  Lock 
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2fo.  11  and  pomps  changed  to  motor  drive.  Interior  of  power 
houses  at  Locks  Kos.  9^  11  and  12  was  repainted  and  woodwork 
ontBide. 

EnwABi)  F.  BooHE, 

Superiniendent. 
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MIDDLE  DIVISION 


REPORT  OF  THE  ASSISTANT  SUPERINTENDENT  OF 
PUBLIC  WORKS 

Office  of  Assistant  Superintendent, 

Syracuse,  N.  Y.,  March  3,  1921. 

Hon.    Charles    L.    Cadle,    Superintendent   of   Public    Worlds. 
Albany,  N.  Y.: 

Dear  Sir. —  Enclosed  please  find  annual  report  of  my  prede- 
cessor, Mr.  P.  J.  "Cawley,  for  this  division  for  the  year  1920. 
This  has  been  held  here  waiting  for  some  of  the  reports  of  the 
Section  Superintendents. 

Yours  very  truly, 

E.  J.  Clark, 

Asst.  Supt.  Public  Works. 

REPORT    OF    ASSISTANT    SUPERINTENDENT    OF 
PUBLIC  WORKS 
Office  of  Assistant  Superintendent  of  Public  Works, 
Syracuse,  N.  Y.,  December  31,  1920. 

Hon.  Edward  S.  Walsh,  Superintendent  of  Public  Works. 
Albany,  N.  Y.: 

Dear  Sir. —  I  respectfully  submit  herewith  the  annual  report 
of  the  Middle  Division  of  the  New  York  State  canals  for  the  yesir 
1920* 

This  division  comprises  the  Barge  canal  from  the  easterly  line 
of  Oneida  county  to  the  easterly  line  of  Wayne  county,  the  old 
Erie  canal  through  the  city  of  Syracuse  to  New  London,  the  old 
Oswego  canal  through  the  city  of  Syracuse  to  Mud  Lock,  the 
Oswego  canal,  the  Cayuga  and  Seneca  canal  and  the  Black  River 
canal,  together  with  the  northern  and  southern  reservoir  system.^. 

[178] 
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The  condition  of  the  bridges  throughout  the  city  of  Syracuse 
is  such  that  it  has  been  a  difficult  matter  to  keep  them  in  ninning 
order  and  in  a  safe  condition  throughout  this  season.  If  thi« 
section  of  the  old  canal  is  to  be  operated  during  the  coming 
reason,  extensive  repairs  to  these  bridges  will  be  necessary. 

General  Eepairs  and  lMPEOVEMENTi< 
Division  Plant  and  Equipmvt 

The  following  repairs  were  made  to  the  various  boats  on  the 
division  to  put  them  in  proper  condition  for  the  season  of 
navigation : 

Overhauled  machinery  and  repaired  hydraulic  dredges  Nos.  11 
and  12. 

Built  twelve  new  pontoons  for  use  with  these  dredges. 

Repaired  houseboat  used  with  hydraulic  dredges. 

Built  rowboat  for  use  with  hydraulic  dredges. 

Repaired  and  painted  motor  boats  on  division. 

Made  repairs  to  dredge  "  Pathfinder ''  No.  10. 

Repaired  and  painted  tug  "  Kunze ''  No.  4,  including  piping 
machinery  and  boiler. 

Repaired  tug  "  Wheeler  "  No.  2,  damaged  by  fire.  Repiped 
and  repaired  machinery,  rebuilt  cabin  and  painted  tug. 

Repaired  tug  "  Syracuse  "  No.  8  and  put  on  iron  sides. 

Finished  installing  machinery  and  wiring  derrick  boat  No.  6. 

Repaired  derrick  boat  No.  7  and  overhauled  and  repaired 
operating  machinery. 

Repaired  coal  scows,  dump  scows  and  gravel  scows  on  division. 

Repaired  section  superintendents'  motor  boats. 

Repaired  and  caulked  State  scow  used  on  Section  6,  Erie. 

Repaired  and  caulked  sweep  boat  at  Phoenix. 

Repaired  pump  boat  No.  1  and  installed  new  boiler  feed  pump. 

Repaired  and  painted  derrici  boat  No.  8  and  installed  gasoline 
engine. 

The  following  work  was  done  on  various  structures : 

The  roofs  of  various  buildings  were  painted. 

The  roof  of  Syracuse  terminal  warehouse  was  strengthened  and 
wiring  system  installed. 

The  gates  at  Saranac  river  locks  were  repaired. 
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Machinei'v  at  the  carpenter  shop  and  machine  shop  was  re- 
paired. 

nag  poles  were  made  and  painted  for  the  Barge  canal  locks. 

Signs  were  made  and  painted  for  all  the  buoys  on  the  division, 
for  the  various  lx>ats  and  for  the  bridges  on  the  Black  River 
canal. 

Property  and  danger  signs  were  made  and  erected. 

Four  large  signs  were  made,  painted  and  erected  to  advertise 
the  Barge  canal. 

A  Piorcc-Arrow  truck,  acquired  from  the  Highway  Depart- 
ment, was  rebuilt  and  painted. 

The  storehouse  at  Baldwinsville  was  completed  and  painted. 
This  is  used  for  the  storage  of  material  for  use  on  the  Barge  canal 
locks  and  for  lockmaster's  office. 

Dredging  and  Pumping  Out  Sunken  Boats 

Dredging  was  done  at  the  east  end  of  Oneida  lake,  at  the 
entrance  of  Nine  Mile  creek  into  the  Barge  canal  near  Rome, 
at  Utica,  at  the  entrance  of  Oneida  lake  near  Brewerton,  on  the 
Liverpool  level  of  the  old  Oswego  canal  and  north  of  Lock  No.  3, 
Pulton. 

Sunken  boats  were  pumped  out  and  removed  so  as  not  to  inter- 
fere with  navigation  at  Chittenango,  Durhamville,  Baldwinsville,, 
Brewerton,  Waterloo,  in  the  Seneca  river  and  on  the  long  level 
at  Syracuse. 

Btboy  System 

The  system  of  buoys  on  the  division  has  become  very  extensive 
and  the  work  of  keeping  them  in  proper  condition  is  taken,  care 
of  with  the  derrick  boat  No.  7. 

New  piles  were  driven  for  buoys  on  Sections  Nos.  6  and  7. 

Before  the  opening  of  navigation  the  buoys  and  lamps  stored 
at  various  points  on  the  canal  were  repaired,  the  buoys  painted 
and  set  in  Oueida,  Oswego  and  Seneca  rivers  and  Oneida  and 
Cayuga  lakes. 

Three  additional  buoys  were  placed  in  Oneida  lake. 

The  Oneida  lake  buoys  and  lighthouses  were  recharged.  Gas 
was  also  put  in  the  buoys  on  Cross  lake. 

At  the  close  of  navigation  all  the  buoys  were  picked  up  and 
placed  in  storage  for  the  winter. 
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Logs  and  snags  were  removed  from  the  canal  at  various  places 
so  they  would  not  interfere  with  navigation. 

Southern  Reservoir  System 

Strengthened  floor  system,  replanked  and  repaired  Bouckville 
bridge. 

Painted  Bouckville  bridge  and  repaired  iron  railing. 

Repaired  gates  of  Madison  feeder. 

Improved  loadway  east  side  of  Madison  reservoir. 

Repaired  bridge  over  Madison  reservoir. 

Repaired  various  farm  bridges  over  Madison  feeder,  highway 
Imdge  over  Chenango  feeder,  bridge  over  Kingsley  Brook  feeder. 

Repaired  gates  of  Kingsley  Brook  feeder. 

Rebuilt  bridge  over  feeder  south  of  Hamilton. 

Rebuilt  Newton  and  Baker  farm  bridges  south  of  Hamilton, 

Repaired  bridge  at  Hamilton. 

Rebuilt  bridge  over  feeder  near  Tanner  farm. 

Built  new  gate  house  at  Madison  reservoir  feeder. 

Put  new  roof  on  gate-house,  Eaton  Brook  reservoir. 

The  following  work  was  done  by  division  forces  on  the  several 
sections: 

Section  5^  Eri-e  Canal 

Building  and  installing  trash  racks  and  repaired  operating 
machinery  of  Hinckley  dam. 

Repaired  gas  engine  at  Hinckley  reservoir. 

Repaired  break  in  Oneida  feeder  near  Grove  street,  and  cleaned 
out  feeder. 

Improved  Oneida  feeder  by  widening,  straightening  and  rais- 
ing east  bank  and  deepening  channel  where  necessary  to  eliminate 
the  overflow  of  the  banks  within  the  city  of  Oneida. 

Repaired  State  house  at  Hinckley  reservoir. 

Pointed  masonry  at  Delta  dam- 

Relaid  wall  of  feeder  at  Canastota. 

Repaired  wall  at  Durhamville,  near  dry  dock. 

Cleaned  out  under  Chittenango  aqueduct  and  removed  gravel 
above  feeder  gates. 

Repaired  gates  at  Durhamville  and  Cowassalon  aqueducts. 

Repaired  culvert  at  Canastota. 
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Cleaned  out  dive  culvert  east  of  Fort  Bull  and  cut  ditch  to- 
improve  drainage. 

Repaired  Chittenango  dam. 

Relaid  wall  along  both  sides  of  Canastota  creek  and  built  fence. 

Repaired  Peterboro  street  lift  bridge  at  Canastota. 

Repaired  Garden  street  bridge  at  Rome. 

Strengthened  floor  system  and  repaired  River  street  bridge  at 
Oriskany. 

Repaired  bridge  at  Durhamville  and  the  approaches. 

Repaired  house  at  New  London  for  use  of  lock  forces. 

Made  repairs  at  Lock  No.  21. 

Repaired  power  transmission  line  at  Junction  Lock,  New 
London. 

Section  6,  Erie  Canal 

Overhauled  and  cleaned  machinery  and  made  repairs  to  lift 
bridges  in  the  city  of  Syracuse  preparatory  to  the  opening  of 
navigation. 

Made  minor  repairs  to  all  the  lift  bridges  in  the  city  of  Syracuse 
throughout  the  season  to  keep  them  in  running  order. 

Strengthened  floor  system,  replanked  and  made  repairs  to  Park 
street  bridge,  Syracuse,  and  painted  same. 

Strengthened  floor  system,  reinforced  iron  work  and  made 
general  repairs  to  Manlius  Center  bridge. 

Reinforced  and  repaired  and  painted  bridge  at  Headson's 
landing. 

Repaired  Hiawatha  sti-eet  highway  bridge. 

Repaired  walls  at  Catherine  street  bridge,  near  Flagg's  stor- 
age warehouse,  near  Geddes  street  bridge,  at  Manlius  Center 
bridge,  and  from  machine  shop  to  Warren  street  bridge. 

Laid  up  docking  at  Greenpoint  bridge. 

Repaired  roadway  of  Brewerton  bridge. 

Reinforced  iron  work  and  repaired  Orville  feeder  bridge. 

Repaired  Camillus  feeder  bridge. 

Repaired  break  in  roadway  over  pit  of  Bascue  bridge  at  North 
Salina  street. 

Repaired  floor  of  highway  bridge  north  of  Lock  No.  23. 

Cleaning  stone  from  mitre  sill  of  Lock  No.  23. 

Repaired  house  for  use  of  lock  operators  at  Lock  No.  23. 
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Made  repairs  at  Lock  No.  24,  Baldwinsville. 

Installed  new  valve  hoists  at  Lock  No.  24. 

Repaired  water  pipes  at  Syracuse  terminal. 

Repaired  and  painted  electric  cranes  and  derrick  at  Syracuse 
terminal. 

Built  storeroom  at  terminal  warehouse. 

Stopped  leaks  in  Orville  and  Fayetteville  adqueducts. 

Repaired  leak  in  Canaseraga  culvert. 

Repaired  and  painted  house  and  bam  at  Jamesville  reservoir- 

Made  and  installed  new  balance  beam  at  Lock  No.  1,  old 
Oswego  canal. 

Installed  two  new  gates  at  Lock  No.  3,  old  Oswego  canal. 

Repaired  Locks  Nos.  47  and  48,  old  Erie  canal,  and  Locks 
Nos.  1  and  2,  old  Oswego  canal. 

Section  7,  Erie  Ccmal 

Installed  machineiy  at  Lock  No.  25  to  control  water  at  dam. 
Made  bearings  for  gates  at  Lock  No.  25. 
Repaired  cottage  at  Lock  No.  25  for  use  of  lock  forces. 
Repaired  gates  of  Owasco  dam  at  Auburn. 
Laid  up  fallen  wall  and  repointed    wall    at    Owasco    outlet,. 
Auburn. 

Removal  of  Bridges 

The  following  bridges  on  this  section  ov6t  the  abandoned  canal 
were  removed,  culverts  for  drainage  purposes  Gonstrocted,  and 
fills  made  for  crossingis  at  grade:  Main  street  bridge  at  Memphis^ 
Main  street  bridge  at  Jordan,  Brutus  street  bridge  at  Weedsport^ 
Canal  street  bridge  at  Port  Byron  and  bridge  at  Peru. 

Osmego  Canal 

A  lighting  system  was  installed  on  Minetto  bridge. 
Built  house  for  gauge  which  was  installed  at  Lock  No.   6^ 
Minetto. 

Built  overhead  bridges  for  cable  at  locks  at  Fulton  and  Minetto. 

Painted  Fulton  terminal  warehouse. 

Repaired  head-gates  of  hydraulic  canal  at  Oswego. 

Made  repairs  to  horseshoe  dam  at  Oswego. 

Repaired  head-gates  at  Lock  No.  8,  Oswego. 
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Moved  three  head-gatee  from  High  Dam,  Oswego,  to  Lock 
No.  7,  Osw^o. 

Put  in  sheet  piling  and  made  fill  in  berme  bank  at  ctdvert  near 
Brazee  Milling  plants  Oswego  canal. 

Built  oil  house  at  Three  River  Point  for  buoy  light  tenders. 

Excavating  ]\>ck  and  dirt  at  millrace,  Baldwinsville,  prepttra- 
tory  to  installing  steel  head-gates. 

Financial  tables  showing  the  expenditures  on  this  division  for 
the  fiscal  year  ending  June  30,  1020,  are  appended  hereto. 

P.  J.  Cawley, 

Assistant  Supermtendent. 
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Annual  Report,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  inclusive,  on 
Section  5,  Erie  Ctmal,  in  charge  of  Albert  Qeiersbach,  Super- 
intendent  of  Repairs;  also  a  statement  of  Important  Repair 
and  Improvement  Work  competed  during  the  year  1919. 

Totol 
IteiDA  Ezpendituree 

Xock  tending  $32,357  93 

Repairs  to  farm  bridges 1,497  60 

Repairs  to  weighlock. 355  55 

Watching  canal   4,660  00 

Feeder  tending 455  OO 

<Jate  tender   400  00 

Bnoy  light  tender 770  00 

Superintendent  of  repairs 1,782  00 

Disbursing  clerk 1,200  00 

Janitress 100  00 

Watchman,  shop   60O  00 

Lowering  Eome  guard  gates 17  00 

Repairing  tumble  gates  at  Rome  west  junction  lock  35  00 

Removing  engines  from  boats 31  60 

Taking  down  cranes  at  Utica  and  Rome  ....*...  65  00 

Placing  boats  in  warehouse 42  00 

Repairing  taintor  gates   104  65 

Repairs  to  waste  weir  No.  1 61  50 

Repairs  to  doors,  Utica  warehouse 02  24 

Total $44,597  07 


REPAIRS  AND  IMPROVEMENTS 
The  floors  and  rails  were  rc/paired  on  the  following  bridges: 
Turner  street,  Gilbert  street,  Broad  street.  Second  street,  First 
street,  John  street,  Genesee  street.  Hotel  street,  Seneca  street, 
Washington  street,  Whiteeboro  street,  Schuyler  street,  New  York 
Mills,  Westmoreland  street,  Bradley  road,  River  street,  George 
street.  Jay  street,  Happy  Valley,  Higginsville,  State  road,  Sholl- 
hammer,  Lenox  Basin. 
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Made  repairs  to  taintor  gates,  Oriskany  aqueduct,  and  Waste 
Weir  N"o.  1. 

Eemoved  temporary  dams. 
Cleaned  out  Nail  creek  culvert 

Albsbt  Gbiebsbagh, 

Superintendent. 
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Annual  Report,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  Jvly  1,  1*919,  to  June  30,  1920,  both  inclusive, 
on  section  6,  Erie  Canal,  in  charge  of  Walter  H,  Scammell, 
Superintendent  of  Repairs,  also  a  stateme^vt  of  Important 
Repair  and  Improvement  Work  completed  during  the  year 
1920. 

Total 
Itema  EpxenditurM 

Lock  tending,  Barge  canal  (exclusive  of  oil) $13,946  76 

Lock  tending,  Erie  and  Osw^o  canals 5,942  23 

Lock  gates,  repairs  17  00 

Bridge  repairs  (farm,  road  and  tow  path) 492  75 

Buoy  light  tenders,  Barge  canal 4,667  45 

Bank  watch,  level  watch  and  feeder  tenders 3,647  60 

Superintendent  of  repairs   1,782  00 

Disbursing  clerk   1,050  00 

Repair  and  inspection  of  bridges  (during  closed 

season) 365  00 

Mowing  weeds  along  Oswego  canal 89  50 

Carpenter  work  at  terminal  (Barge  canal) 270  00 

Cleaning  and  repairing  locks^  Oswego  canal 116  00 

Cleaning  State  ditch  at  Manlius  Center 1800 

Cleaning  Bear  Trap  brook 9  00 

Repairing  leak  at  Lock  No.  2 9  00 

Re«pairing  Qrville  feeder 9  00 

Repairing  bank,  Osw^o   4  50 

Repairs  to  paddles  at  Chittenango  aqueduct 5  50 

Closing  locks 9  00 

Total $32,449  54 


REPAIRS  AND  IMPROVEMENTS 

During  the  season  new  floors  were  placed  on  the  following 
bridges:  Manlius  Center,  Orville,  James  street,  Warren  street, 
Peterbury  street;  Canastota,  Farm  bridge;  Canastota,  Shellham- 
mer  Bridge;  Canastota,  Park  street.  Park  street,  side  cut.  Willow 
street. 
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Bloody  Brook  culvert  and  Bear  Trap  brook  were  cleaned  of 
mud  and  refuse  by  the  State  scow.  The  Lock  house  at  Lock  No.  3- 
was  repaired. 

Canaseiaga  culvert  was  cleaned  and  the  break  repaired. 

All  paddles  on  the  section  aqueducts  were  dusted  and  repaired- 

The  Liverpool  level  was  mowed  and  brush  was  cut  at  Mud 
Lock  and  Cold  Springs. 

Several  repairs  were  made  to  the  Syracuse  bridges  and  side 
walks  and  minor  repairs  to  locks  on  the  Oswego  and  Erie  canals. 

Walter  H.  Scammell, 

Superintendent. 

Annual  Report,  showing  the  different  items  of  expenditures  and 
the  cost  of  each,  Jvly  1,  1919,  to  June  30,  1920,  bo-th  inclusive, 
on  Section  No.  7,  Erie  Canal,  in  charge  of  Daniel  FarreU, 
Svperintendeni  of  Repairs. 

Total 
It«m$  Expenditures 

Lock  No.  25 $1,562  49 

Lock  operators 3,900  00 

Lock  helpers 1,815  96 

Tending  buoy  lights 3,608  72 

Feeder  tending 120  Oa 

Carpenter 700  50 

Superintendent  of  canal  repairs 1,782  00' 

Disbursing  clerk 1,200  OO 

Total $14,689  QT 


Daniel  Fabebll, 

8upt.  of  Canal  Repairs. 
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'AiTNUAi,  Ebpobt,  showing  the  different  items  of  expenditure 
<md  the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  both 
inclusive,  on  the  Oswego  Canal,  in  charge  of  P.  /.  (ySrien, 
Superiniendent  of  Repairs,  also  a  statement  of  Importa/nt 
Repair  and  Improvement  work  completed  during  the  yeaar  1919. 

Total 

Items  Expenditures- 
Superintendent  of  repairs $1,782  00 

Disbnrsing  clerk 190  00 

Gate  tenders 1,560  00 

Light  tenders 2,3»8  42 

Bridge  tenders 1,637  16 

Bridge  watchman 810  00 

Lock  tending 46,352  57 

Total $54,170  15 


EEPAIRS  AND  IMPROVEMENTS 

Rewiring  Lock  No.  2,  FuHon,  was  begun  and  progressed  as  far 
as  possible  until  the  steel  cross-over  is  erected. 

The  headgates  at  Fulton,  west  side,  opposite  Lock  No.  2,  were 
repaired. 

Lock  No.  7,  Oswego,  rewired  with  eixception  of  lights. 

Lock  No.  8,  Oswego,  was  partly  rewired. 

Repairs  were  made  to  break  in  vacuum  line  at  Lock  No.  8,. 
Oswega 

Bridge  at  Lock  No.  7,  Oswego,  was  replanked. 

Bascule  bridge;  at  Phoenix  was  repaired. 

The  State  ditch  and  Brandy  Brook  flats  at  Phoenix  were 
cleaned. 

The  road  over  the  old  canal  at  HinmanviDe  was  filled  in  and 
repaired. 

The  fence  along  the  old  canal  at  Fulton  was  repaired. 

The  State  ditch  south  of  Fulton  was  cleaned  out 

The  Shaw  Street  bridge,  Fulton,  was  removed,  the  old  canal 
filled  in  and  a  roadway  made  across. 

Weeds  and  brush  were  cut  down  and  State  land  cleared  at  Three 
Bivera. 
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Cut  and  cleared  away  the  brush  and  weeds  along  the  canal 
bank  north  of  Fulton  as  far  as  Pathfinder  Island. 

Replanked  gates  at  Lock  No.   3,  Fulton   and  Lock  No.   5, 
Minetto. 

During  the  winter  all  buoys  were  scraped  and  painted. 

P.  J.  O'Ebibn, 
Supt.  of  Repairs,  Oswego  CanaL 
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Annual  Repoet,  showing  the  name  and  number  of  structures  or 
works,  the  different  heads  of  expendUvres  and  the  cost  of  each 
on  the  Cayuga  and  Seneca  Canal  under  the  charge  of  Clifford 
L.  BearCj  Superintendent  of  Repairs,  during  the  S66  days  from 
July  1,  1919  to  June  30,  1920. 


8TEUCTUEE  OE  WOEKS.  ETC. 


Whole 

Number  on 

Sectiou 


Total 
Expenditures 


Superintendent  of  repairs . 

Disbiu-sing  clerk 

Locktending 

Buoy  light  tender 

Bridge  watch 

Carpenter  work 


Repair  force,  general  work  on  section. 
Total 


$1,782  00 

1.200  00 

26,630  93 

1,390  97 

4o0  00 

C43  50 


$32,097  40 


$4,874  08 


$36  971  48 


OUFFOBD  L.  BeABB, 

Supt.  of  Repairs. 
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Annual  Report,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  inclu^ve,  on 
the  Black  River  Canal,  in  charge  of  J.  H,  Carroll,  Superin* 
tendent  of  Eepciirs;  also  a  Statement  of  Im^portant  Repair  and 
Improvement  work  completed  during  the  year  1919. 

Locks  and  lock  tending $13,802  57 

Lock  gates 165  00 

Fami  bridgCB,  wood    375  50 

Road  bridges,  wood 40  OO 

Cleaning  out  canal  during  spring 110  50 

Watching  canal   1,140  00 

Unloading,  sorting  and  piling  lumber 26  00 

Bracing  locks  for  winter 40  00 

Miscellaneous  work  by  cai'penter 26  50 

Bridge  tending    600  00 

Bank  watching    1,182  83 

Watchman,  State  shop   450  00 

Reservoir  tender,  Delta  dam 840  00 

Re-servoir  tender,  Alder  creek • 360  00 

Disbursing  clerk   1,109   68 

Janitor 50  00 

Superintendent  of  repairs 1,782  00 

Total $22,100  58 


The  following  new  bridges  were  framed  and  installed: 
Carpenter,  farm  bridge,  No.  43,  wood. 
Hart,  farm  bridge,  No.  33,  wood. 
Yerden,  farm  bridge,  No.  34,  wood. 
Warrens,  farm  bridge,  wood. 
Lower  combines,  road  bridge.  No.  32,  wood. 

Repairs  were  made  to  the  following  old  bridges : 
Post,  farm  bridge.  No.  54,  wood. 
Baker,  State  road  bridge,  No.  36,  woodi 
Glenfield,  State  road  bridge.  Iron. 
Castorland,  State  road  bridge.  Iron. 
Buck  Hill,  State  road  bridge,  No.  28,  Iron. 
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Ridge  Eoad,  State  road  bridge  No.  8,  Iron. 

Hulbert,  State  road  bridge,  No.  13,  iron  Whipple  arch. 

Thomas  Street,  Rome  road  bridge.  No.  4,  iron. 

Beeches,  farm  bridge,  wood. 

Nugent,  farm  bridge.  No.  3,  wood ;  new  abutment. 

Stephana,  faim  bridge.  No.  10,  wood. 

Crowell,  farm  bridge.  No.  9,  wood. 

Parmalee,  farm  bridge,  No.  18,  wood. 

Waldo,  farm  bridge,  No.  22,  wood. 

Adams,  farm  bridge,  No.  11  wood. 

Belius  farm  bridge,  No.  24,  wood. 

Some  new  docking  was  made  and  other  docking  repaired.  Con- 
siderable re-grading  and  graveling  was  done  on  tow  paths  and 
minor  repairs  made  along  same  over  the  entire  line.  The  appear- 
ance along  the  canal  between  Rome  and  Boonville  was  greatly  im- 
proved around  locks  and  lock  houses,  and  especially  in  the  city 
of  Rome  on  berme  banks  by  cutting  and  burning  the  brush  and 
weeds.  Minor  repairs  were  also  made  to  all  structures  where 
needed,  on  the  whole  line  of  canal,  and  the  canal  was  regularly 
patrolled  and  inspected.  No  serious  breeches  occurred  and  navi- 
gation was  uninterrupted  during  the  open  season. 

J.  H.  Carroll, 

Superintendent. 
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KEPORT  OF  THE  ASSISTANT  SITPERINTENDEXT 
OF  PUBLIC  WORKS 

Office  of  the 

Assistant  Superintendent  of  Public  Woeks 

Rochester,  N.  Y.,  December  31,  1920. 

Hon.  E.  S.  Wai^h,  Superintendent  of  Public  Works,  Albany, 
N.Y.: 

Dear  Sir. —  I  have  the  honor  to  submit  herewith  the  annual 
report  of  the  western  division,  New  York  State  canals  for  tho 
year  ending  December  31,  1920. 

Complying  with  your  instructions  the  canal  was  opened  for 
business  May  15th,  the  first  boat  locking  east  through  Lock]X)rT 
locks  at  11 :45  a.  m.  Although  November  27th  was  the  date  eet 
for  the  official  closing  of  the  canal,  it  was  December  24th  before 
the  last  fleet  reached  Buffalo. 

High  water  in  the  Genesee  river  necessitated  using  the  Guard 
Locks  during  July  25,  26  and  27.  However  no  boats  were  delayed 
as  they  were  locked  through  on  arrival.  Throughout  the  season 
the  statutory  boating  depth  was  maintained  throughout  the  divi- 
sion and  there  was  an  almost  total  absence  of  complaints. 

With  the  derrick  boat  operating  all  season,  and  hydraulic 
dredge  in  use  for  a  period  of  three  months  in  the  latter  part 
of  the  season,  a  great  amount  of  material  was  excavated  from  the 
canal  on  scotion  Xo.  8,  the  same  having  Ix^en  washed  in  from 
tributary  creeks.  The  presence  of  this  material  in  the  chaimel 
had  been  the  cause  of  complaint  heretofore. 

The  floating  equipment  on  section  No.  11  has  bei^  busy  almost 
steadily  dredging  out  slides  on  Tonawanda  creek.  To  secure  the 
benefit  of  this  work,  I  respectfully  recommend  that  early  next 
S]>ring  the  banks  of  the  creek  Ix*  loaded  with  heavy  stones  to  pre- 

[196] 
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vent  slides;  otherwise  great  expense  will  be  incurred  in  keeping 
the  channel  oi)en.  A  beginning  in  the  bank  ]>rotection  work  was 
made  during  the  .past  season. 

Since  the  Barge  canal  improvement  was  finished,  practically 
no  repaii-s  have  been  made  to  the  wash  wall.  As  a  result  tbe 
banks  for  considerable  lengths  are  in  bad  condition.  While  no 
serious  delays  to  navigation  have  as  yet  occurred  from  slides,  the 
danger  is  imminent.  The  replacing  of  a  large  amount  of  wash 
wall  is  recommended. 

The  north  bank  of  the  canal  from  Freei-'s  bridge  west  to  the 
west  line  of  Wayne  county  is  in  a  very  weakened  condition 
tlirough  erosion,  and  it  will  be  necessary  to  repair  and  strengthen 
it  by  filling  out  with  earth  and  protecting  the  same  with  rip  rap. 

Another  bank  which  needs  repairs  badly  is  Gknargua  creek 
from  the  old  Palmyra  aqueduct  to  its  entrance  into  the  Barge 
canal   below   Lock  No.    29. 

The  condition  of  the  banks,  along  the  level  from  Lockport  to 
Rochester,  requires  attention,  and  a  systematic  plan  should  be 
work  out  and  sufficient  moneys  appropriated  for  the  perform- 
ance of  necessary  bank  protection  work. 

Looking  into  the  future  to  the  extent  of  the  next  season  of 
navigation,  I  wish  to  call  your  attention  to  the  necessity  of  exten- 
sive repairs  to  the  Division  floating  equipment,  and  the  putting 
into  commission  of  the  new  tug  and  derrick  boat  by  equipping 
both  with  the  necessary  machinery,  also,  the  building  of  three 
new  flat  scows  of  proper  size.  Enough  work  is  in  prospect  to 
keep  this  plant  in  constant  operation  for  a  long  time  if  the  Canal 
is  to  be  maintained  at  100  per  cent,  efficiency. 

On  account  of  the  abandonment  of  the  Canal  through  the  city 
of  TJochester,  the  overhead  stairs  and  counterweights  that  were  a 
menace  to  the  public  safety  were  removed  at  several  of  the  bridges, 
viz :  Exchange  St.  Bridge  No.  72,  Caledonia  Ave.  Bridge  No.  76, 
AVcst  Ave.  Bridge  No.  77  and  Lexington  Ave.  Bridge  No.  86, 
all  in  Rochester. 

A  new  driving  shaft  was  necessary  at  Adams  Basin  Lift  Bridge 
and  was  installed. 

Warning  signs  are  being  placed  on  all  bridges,  giving  the 
maximum  load  allowed.     In  this  connection  I  wish  to  call  atten- 
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lion  to  the  condition  of  the  bridges  over  the  old  Canal  in  the 
city  of  BuiFalo,  particularly  at  Erie  street,  Genesee  street  and 
Hudson  street.  These  structures  were  built  many  years  ago  and 
before  the  coming  of  the  automobile  truck,  and  are  not  strong 
enough  for  present  day  traffic. 

The  following  is  a  detailed  summary  of  the  repairs  made: 

GENERAL  IMPE0VE1£ENTS  OS  THE  WESTERN  DIVI 
SIGN,     NEW     YORK     STATE     CANALS,     FROM 
JANUARY  1,  1920  to  DECEMBER  31,  1920. 

Western  Division. 

The  Western  Division  shop  force  performed  the  following 
work: 

Repaired  and  overhauled  launch  for  use  on  Section  No.  8. 

Repaired  derrick  boat  No.  1. 

Constructed  ladders  for  East  and  West  Guard  Locks. 

Made  switch  boards  for  Barge  Canal  Locks. 

Repaired  broken  water  main  in  State  Yard. 

Made  and  installed  flash  boards  on  spillway  at  Junction  Lock. 

Made  poles,  anchors,  etc.,  for  buoys  in  Rochester  harbor. 

Repaired  slides  at  Lexington  Ave.  spillway. 

Moved  Byer^s  crane  from  Barge  Canal  Lock  No.  32  to 
Rochester  Terminal. 

Built  platform  at  Rochester  Terminal  warehouse. 

In  addition  to  specific  work  listed  above,  the  Western  division 
shop  force  was  employed  preparing  lumber,  etc.,  for  general 
repairs  to  bridges  and  other  structures,  making  and  repairing 
tools,  and  other  general  repair  work. 

The  bridge  repairmen  were  employed  overhauling  machinery 
on  lift  bridges  preparatory  to  opening  of  navigation  season,  main- 
taining same  in  operation  during  season,  and  closing  down  bridges 
for  the  winter  at  termination  of  season. 

Constructed  at  Buffalo  State  Yard  hull  28  feet  by  90  feet,  6 
feet  sides,  to  be  used  for  derrick  boat 

Overhauled  and  repaired  hull  of  tug  "  Flower  City." 

^fade  repairs  to  lighter  scow  No.  2. 

Tug  "  Flower  City  "  was  employed  during  the  season,  deliver- 
ing materials  and  towing  boats  on  the  division. 
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Weeds  and  brush  were  cut  where  necessary  on  Sections  Xos.  8, 
9,  10  and  11,  during  the  season  of  navigation. 

Section  No.  8 

Built  culvert  and  made  earth  fill  to  take  place  of  Bridge  No. 
40  over  old  Canal,  at  Macedon. 

Eemoved  logs  and  stumps  from  prism  of  canal  between  Barge 
Canal  Lock  No.  27  and  east  County  line;  and  between  Barge 
Canal  Lock  No.  30  and  Monroe  County  line;  also  cleaned  out 
Lock  No.  30. 

Eemoved  dirt  caused  by  slide  near  new  bridge  at  Clyde. 

Transferred  Hydraulic  Dredge  from  Middle  Division  in 
August,  1920  and  set  same  up  at  Wayneport. 

Derrick  Boat  No.  1  and  Hydraulic  Dredge  were  employed 
dredging  out  bars  where  necessary  on  Section. 

Digging  ditch  through  towpath  of  old  Canal  to  drain  Port  Gib- 
flon  Basin. 

Repaired  leak  at  Harrison's  spillway. 

Built  new  storehouse  at  Barge  Canal  Lock  No.  28-B. 

Repaired  driveways  of  Barge  Canal  Bridges  as  follows;  east 
of  Macedon,  Yellow  Mills,  Maple  Avenue,  Palmyra,  Division  St., 
Palmyra,  Railroad  Ave.,  Palmyra,  Port  Oibson,  Lyons,  and 
Peek's  Bridges. 

Repaired  driveway,  railings  and  approaches  to  Barge  Canal 
Bridges  at  Wayneport,  Freer's  and  Macedon. 

Resurfaced  fill  and  repaired  railings  on  sites  of  old  bridges 
Nos.  9,  10  and  21. 

The  following  Barge  Canal  bridges  and  guard  rails  were 
painted:  Geneva  St.,  Lyons;  Fordham  St.,  Lyons;  Poor  House 
bridge;  bridge  at  Barge  Canal  Lock  28^B;  East  Ave.,  Main  St., 
and  Edgett  St.  bridges,  Newark;  Peek's  Bridge;  Port  Gibson; 
Galloway's;  Railroad  Ave.,  Division  St.,  and  Maple  Ave.  bridges, 
Palmyra ;  Yellow  Mills,  bridge  east  of  Macedon,  bridge  at  Barge 
Canal  Lock  No.  30,  Freer's  bridge,  and  Wayneport  bridge. 

Section  No.  9 

Repaired  planking  and  joists  of  bridges  Nos.  46,  54,  57,  58, 
61,  62,  64,  66,  67,  68,  69,  72,  73,  74,  75,  76,  77,  78,  81,  82,  84, 
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85,  86,  90,  10'3,  108  and  East  Henrietta  Eoad,  Scottsville  Road 
and  Brooks  Ave.  Barge  Canal  bridges. 

Eeplanked  bridge  ^N"©.  61,  bridge  No.  108  at  Main  St.,  Brock- 
port,  and  Brooks  Ave.  Barge  Canal  bridge. 

Gravelled  approaches  to  bridges  Nos.  44,  47,  94,  95,  104  and 
Eiley's  bridge. 

Caulked  seams  in  flume  at  Biishnell's  Basin. 

Set  snubbing  posts  at  Koohester  Terminal ;  set  buoys  and  stakes 
in  Rochester  harbor. 

Cleaned  out  canal  prism  from  head  of  Dry  Dock  to  Lock  No. 
66,  and  for  distance  of  100  feet  at  Salt  Dock. 

RemoveTrubbish,  logs,  etc.,  from  canal  prism  between  Bridge 
No.  104  and  west  County  line;  between  Bridge  No.  47  and  eas' 
County  line;  between  Salt  Dock  and  Junction  Lock;  and  between 
Bridge  No.  86  and  Lods:  No.  65. 

Removed  tree  trunks  from  sector  gates  Rochester  Dam. 

Removed  old  boats  from  canal  prism  at  following  locations: 
Cartersville ;  one-half  mile  east  of  Spencerport;  and  one-quarter 
mile  west  of  Spencerport. 

Repaired  bank  one  mile  east  of  Brockport. 

Removed  bar  from  canal  at  Community  ditch  east  of  Lyell 
Road  bridge. 

Repaired  gates  at  Lock  No.  65. 

Laid  up  200  feet  of  wash  wall  in  vicinity  of  Bridge  No.  &9. 

Cut  off  leak  in  cellar  of  Mr.  Levinuson,  at  comer  of  Harvard 
and  Homer  streets,  Rochester. 

Excavated  from  prism  of  canal  at  West  Guard  Lock. 

The  following  Barge  Canal  bridges  and  guard  rails  were 
painted:  Knapp's,  Cobb's,  Parker  St.,  Fairport,  lift  bridge  No. 
46,  Faiiport,  and  FuUamtown. 

Ditching  was  performed  on  Fagan  property  near  Brockport 
guard  gate,  and  on  Minor  property  near  west  County  line;  also 
on  lands  of  J.  B.  McCabe  and  T.  J.  Tiemey,  Spencerport,  to  care 
for  seepage  from  canal. 

Cleaned  oiit  ditch  at  Baird  Farm,  west  of  Spencerport,  and 
on  Viek  Farm,  at  South  Greece. 
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Section  No,  10 

Repaired  work  shop  at  State  Yard. 

Cleaned  and  painted  needle  beams  and  lock  gates  at  Barge 
Canal  Locks  Nos.  34  and  36. 

Painted  lock  house,  storehouse  and  houses  over  tunnel  gates 
at  Lockport. 

Cleaned  out  and  repaired  Culvert  No.  109. 

Made  general  repairs  to  scows  "  Lockport "  and  "Albion." 

Repaired  driveways,  etc  at  following  bridges:  Nos.  113,  114^ 
115,  116,  117,  .118,  119,  121,  127,  128,  129,  131,  135,  140, 
1401/2,  145,  151,  152,' 153,  156,  157,  159  and  163. 

Repaired  bridges  over  Oak  Orchard  Creek  feeder  in  town  of 
Alabama  and  bridges  over  State  ditch,  in  town  of  Pendleton. 

Repaired  railings  and  replanked  Bridge  No.  156. 

Replanked  Bridge  No.  152. 

Replanked  driveway  and  sidewalks  of  Bridge  No.  145,  at 
Middleport. 

Repaired  approaches  to  Bridges  Nob.  126^  181  and  140^. 

Repaired  plank  walk  over  feeder,  in  village  of  Medina. 

Cleaned  out  ditch  between  Bridges  Nos.  164%  and  165. 

Cleaned  out  towpatch  ditch  and  repaired  towpath  between 
Lockport  Dry  Dock  and  Combined  Locks. 

Performed  1800  feet  of  ditching  on  Dye  Cold  Storage  farm, 
one  mile  west  of  Medina. 

Cleaned  out  ditch  east  of  Bridge  No.  145. 

Built  new  storehouse  at  Barge  Canal  Lock  No.  34. 

Repaired  leaks  east  of  Bridge  No.  119 ;  east  of  Waste  Weir 
No.  18:  at  Chadwick's  Quarry,  Corona  Quarry  and  Gaines 
Basin. 

Removed  slide  from  canal  prism  at  Ryan's  Dock. 

Excavated  to  stop  leak  into  Vincent  and  other  quarries. 

Removed  slide  from  canal  east  of  Culvert  No.  96. 

Cleaned  out  prism  of  canal  between  Bridge  No.  164  and 
Pendleton  guard  gate. 

Riprapped  bank  of  basin  at  foot  of  Barge  Canal  Lock  No.  34, 
and  excavated  325  cubic  yards  of  material  from  canal  prism  at 
foot  of  lock. 

Removed  sheet  piling  from  under  Holley  bridge. 
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Eemoved  old  concrete  from  broken  sections  of  breast  wall  at 
Barge  Canal  Lock  No.  35,  and  replaced  with  new. 

Section  No.  11 

Repaired  running  boards  at  Lock  No.  72. 

Repaired  fence  at  State  Yard,  Tonawanda. 

Repaired  doors  at  Genesee  Street  Terminal,  Buffalo. 

Built  new  truck  for  Dry  Dock.  ^ 

Installed  snubbing  posts  at  Tonawanda  Terminal. 

Repaired  dry  dock  at  State  Yard. 

Placed  riprap  on  north  bank  of  canal  near  New  Home  bridge 
for  bank  protection. 

Cleaned  out  State  ditch  at  Tonawanda.  * 

Wrecked  abandoned  canal  boat  and  removed  same  from  canal 
one  mile  east  of  new  International  Railroad  bridge. 

Constructed  retaining  wall  near  Seymour  street,  Tonawanda. 

Removed  old  tow  path  bridge  over  Tonawanda  Creek  at 
Pendleton. 

Built  timl^er  retaining  wall  at  Main  street  bridge,  Tonawanda, 
to  take  the  place  of  old  wall  which  slid  ifito  canal,  filled  in  back  of 
same,  and  riprapped  bank  to  protect  same  from  washing. 

Caulked  and  repaired  Derrick  Dredge  No.  2,  Steamer  "  State 
of  New  York"  and  flat  scow;  repaired  dump  scows,  and  hull  of 
tug  "  Queen  City." 

Repaired  planking  of  bridges  as  follows:  Commercial  street. 
Cherry  street,  Genesee  street,  Hudson  street,  Lloyd  street,  and 
Lake  street,. Buffalo;  and  Delaware  street,  and  Lock  Slip  bridges, 
Tonawanda. 

Repaired  Main  street  bridge,  Tonawanda,  Bouck  street  bridge, 
Tonawanda,  Bridge  No.  182,  Pickard's  bridge,  and  bridges  over 
Ellicott  Creek. 

Replanked  Pendleton  bridge.  River  Lock  bridge,  Pickard'? 
bridge,  and  Commercial  street  and  Lake  street  bridges,  Buffalo. 

Repaired  approaches  to  Ohio  street,  bridge,  Buffalo. 

Repaired  and  strengthened  Grand  Island  Ferry  Bridge  No. 
182. 

Piles  were  driven  for  channel  lights  in  Tonawanda  Creek  and 
lamp  cages  installed  on  each  pile. 
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Steamer  "  State  of  New  York  "  was  employed  during  season 
transporting  materials  over  i«cction  where  necessary,  and  moving 
boats  and  waiting  on  Derrick  Dredge  Xo.  2,  during  the  dredging 
operations  of  the  latter. 

Clmpter  147,  Loal^s  of  1903 
Placed  riprap  protection  to  bank  on  Canandaigua  Creek  outlet 
at  Lyons,  on  site  of  Barge  Canal  Contract  No.  148. 

Financial  tables  showing  in  detail  expenditures  on  the  Western 
Division  for  the  fiscal  year  ending  June  30,  1920,  are  api)ended 
hereto. 

In  concluding  this  report  I  desire  to  express  my  appi'eciation 
of  the  hearty  co-operation  of  all  the  employees  on  this  division. 

Chas.  McDonough, 
Assistcmt  Superintendent 
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Annual  Report,  showing  the  different  items  of  expenditure  aaid 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  both  inclusive, 
on  Section  8,  Erie  Canal,  in  chcurge  of  II,  M.  Littel,  Superin- 
tendent of  Repairs;  also  a  statement  of  the  Important  Repair 
and  Imj?rovement  Work  completed  during  the  year  1920. 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk    1,200  00 

Lock  master 1,900  00 

Assistant  lock  master 9,584  90 

Lock  operators 15,599  95 

Leek  helpers    10,835  95 

Patrolmen 2,002  90 

Buoy  light  tenders 1,394  15 

Guard  gate  light  tender 166  91 

Watchman.     (Shop  and  yard) 720  00 

Carpenter.     (Supervising  forces)    1,252  00 

Total $46,438  76 

REPAIRS  AXD  IMPROVEMENTS 

Bu^oy  Lamps 
Many  of  the  buoy  lamp  posts  were  torn  from  their  settings 
by  high  water  and  heavy  ice,  making  it  necessary  to  go  over  the 
entire  distance  from  Lyons  to  eastern  end  of  section  and  reset 
posts  that  could  be  found  and  replace  with  new  ones  those  that 
had  been  carried  away  by  the  water.  Also,  heavy  brush  that  had 
grown  up  about  the  posts  was  cleared  away  for  some  distance, 
that  the  lights  at  night  might  be  more  clearly  distinguished. 

Bridges  and  Railings 
All  the  planked  bridges  on  the  section  have  been  given  close 
attf.ntion,  and  a  large  amount  of  work  has  been  required  in 
removing  broken  plank  and  replacing  with  new,  caused  by  heavy 
loading  auto  trucks  passing  over  them.  Approaches  have  been 
looked  after  and  graveled  where  needed.  All  broken  or  missing 
guard-rails  have  been  rebuilt  and  painted  and  such  other  work 
done  as  required  in  the  maintenance  of  bridges  and  their 
approaches. 
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Concrete  V/ork 

Concrete  culvert  was  built  at  Bridge  No.  4rO  with  opening 
seven  feet  by  ten  feet,  length  seventy  feet,  for  by-pass  to  Lock 
IN'o.  30.  Also,  concrete  foundation  for  the  building  at  Lock  No. 
30,  used  by  the  soldiers  for  a  barracks,  and  now  made  use  of  at 
I>ock  No.  30  for  storehouse  and  workshop.  In  the  village  of 
Clyde  a  four-foot  concrete  walk  was  laid  from  Columbia  street 
across  the  abandoned ,  Erie  canal  to  the  Farmers'  Exchange 
building. 

Grading 

All  that  part  of  the  abandoned  Erie  canal  between  Leach  street 
and  Lock  No.  55  in  the  village  of  Lyons  has  been  filled  in  and 
graded  with  earth  from  the  towpath,  which  has  added  to  the 
good  appearance  and  convenience  about  Barge  Lock  No.  27. 
Also,  grading  south  of  Lock  No.  28-B  was  done  for  the  construc- 
tion of  a  machine  shop  for  work  in  connection  with  barge  locks 
on  Section  No.  8. 

Navigation  has  been  maintained  without  interruption  during 
this  period. 

EL    M.    LiTTEL., 

Superintendent 
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Annual  Repokt,  showing  the  different  items  of  expenditure  cund 
the  cost  of  each,  July  1,  1919,  to  Jtune  30,  1920,  both  inclusive, 
on  Section  9,  Erie  C<mdl,  in  charge  of  Bernard  J.  Hogan^ 
Superintendent  of  Repairs. 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  00 

Lockmaster 1,900  00 

Assistant  lockmaster 6,400  OO 

Lock  operators 9,806  28 

Lock  helpers 7,046  52 

Buoy  light  tender 163  22 

Patrolmen 4,549  52 

Bridge  tenders 14,850  00 

Guard-gate  tenders 4,712  90 

Lock  tenders   10,762  90 

Carpenter 1,407  95 

Total $64,681  29 


Bernabd  J.   HOOAN, 

Superintendents 
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Annual.  Report,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30,  1920,  hoth  inclusive, 
on  Section  No.  10,  Erie  Cwnal,  in  charge  of  D.  Oumey  Spald- 
ing, Superintendent  of  Repairs;  also  a  staiement  of  the  Import- 
ant Repair  and  Improvement  Work  completed  during  the  year 
1920. 

Superintendent  of  repairs $1,782  00 

Disbursing  clerk   1,200  00 

Barge  canal  locks: 

Lockmaster 1,900  00 

Assistant  lockmaster   1,600  00 

Lock  operators 7,800  00 

Lock  helpers 5,417  41 

Patrolmen  (8) 4,178  22 

Guard-gate  tenders    5,893  55 

Guard-gate  tender 175  00 

Lift-bridge  tenders    19,496  25 

Patrolmen  (2)   1,330  00 

Carpenter,  supervising  forces 1,330  25 

Watchmen,  shop    2,130  00 

Watchman,  Oak  Orchard  Creek  feeder 300  00 

Total $64,532  68 


REPAIRS  AND  IMPROVEMENTS 
.    The  bridges  have  been  inspected  from  time  to  time  and  kept 
in  good  repair. 

Locks  were  repaired  as  needs  required. 

Waste-weirs  and  guard  gates  have  been  cleaned  and  repaired. 

Culverts  have  been  cleaned  out  where  found  necessary. 

The  water  supply  has  been  fair  and  the  levels  have  been  kept 
up  to  normal  height. 

Loose  stone,  etc.,  was  removed  from  prism  of  canal  between 
Bridge  No.  157  and  Sulphur  Spring  guard-gate  before  the  open- 
ing of  navigation. 

Slope  and  vertical  walls  were  repaired  and  relaid  where  needed 
during  the  spring  repairs. 
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State  boats  have  been  repaired  and  painted,  two  coats  each. 
State  shops,  etc.,  have  been  repaired. 
State  fences  and  railings  have  been  kept  in  good  condition. 
Weeds  and  brush  were  cut  the  entire  length  of  the  section. 
Navigation  has  not  been  obstructed  for  any  length  of  time  on 
this  section. 

D.  GuBNEY  Spalding, 

Superintendent. 

Annual  Repobt,  showing  the  different  items  of  expenditure  and 
the  cost  of  each,  July  1,  1919,  to  June  30, 1920,  hoth  inclusive, 
on  Section  No.  11,  Erie  Camal,  in  charge  of  George  Klein, 
Superintendent  of  Repairs. 

Superintendent  of  repairs $2,282  00 

Disbursing  clerk   1,200  00 

Sanitary  watchman 900  00 

Watchman,  State  yard 1,095  00 

Patiolman 665  00 

Carpenter  force,  making  general  repairs  to  bridges 

and  boats  8,771  00 

Lock  tender   3,704  80 

Buoy  light  tender 1,295  14 

Traffic  regulators  on  Genesee  and  Hudson  street 

bridges 1,252  00 

Total $21,164  94 
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224      Repobt  of  Supeein-tendekt  of  Public  Wohks 

Annual  Statement  showing  the  total  quantity  (in  tons 


MAXCFACTCaEO 


Iron. 
pti(  and 
bloom 


Iron 

or  steel 
articles 


Other 
motah 


Petroleum 

and 
other  oil 


Cemeit 
and 
lime 


Brick 


May 

June -. 

July 

August 

September. 
October . . . 
November. 


591 

19,303 

20,247 

17,222 

1,780 

456 


3 

572 

1,577 


1,750 
1,200 


888 
702 
1,332 
284 
175 
274 
210 


7,621 
13,109 
15,996 
13,933 
18,519 
17,711 

7,973 


2,608 
3,667 
9,437 
5,170 
2,551 
847 


Total  for  season 


59,599 


5,102 


3,865 


94,862 


24,280 


669 
15 


800 


1,484 


Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000 


May 

2,608 
3,667 
8,477 
4,256 
2,133 
847 

474 

June 

591 

19,303 

20,247 

17,222 

1,780 

456 

""560 
1,577 

294 
710 

July 

August 

800 

September 

October 

1,750 
1,200 

November 

640 

Total  for  season 

59,599 

5,087 

1,004 

640 

21,988 

1,274 

Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000 


Maj' 

June 

July 

August — 
September. 
October . . . 
November. 


Total  for  season 


3 
12 


15 


888 
408 
622 
284 
175 
274 
210 


2,861 


7,621 
13,109 
15,996 
13,933 
18,519 
17,711 

7,333 


94,222 


960 
914 
418 


2,292 


195 
15 


210 
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Repobt  of  Superintendent  of  Public  Wobks       225 
c/  2,000  lbs,)  carried  an  the  caruds  during  the  season  of  1920 


Pboductb 


Salt 

Susar 

Imple- 

mento. 

veUelM 

and 

XMtrta 

tools 

3r^ 

andiwper 
produoto 

Textikt. 
,boota, 
sho«,  eto. 

OUmcal 
•nd 
cake 

FertiUion 

1,476 

2,358 

7,865 

10,910 

880 

474 

225 

80 

550 
1,700 
1,030 

824 
1,018 

722 
1,073 

806 
1,353 
1,133 

3,351 

7,245 

8,677 

10,307 
1,760 
1,250 

1,350 
300 

850 

150 

34,065 

22,712 

80 

6,917 

3,292 

150 

850 

1,650 

Iba)  4f  eoMound  freighl  an  the  eanah  fcr  the  eeaem  af  1020 


1,475 

80 

550 
925 
490 
515 
690 
602 
725 

806 

1,220 

836 

3,351 
7,245 

8,677 

10,307 

250 

1,760 

850 

1,250 

84,065 

250 

80 

4,497 

2,862 

850 

Un.)  of  tpetSMnmd  freight  on  the  eanaU  for  the  etason  <tf  1920 


2,358 

7,865 

10,910 

880 

224 

225 

775 
540 
309 
328 
120 
348 

133 
297 

1,350 
300 

150 

22,462 

2,420 

430 

150 

1,660 
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Rbfost  of  Supbbintendbnt  of  Public  Wohkb 
Annual  Statbubnt  ahowing  the  total  quantity  (in  tons  of  2,000 


MAmTVACTU  KJU> 

Prooocts  —  (Cond'd) 


Chemicsh, 

druca, 

*tn. 


Allothn- 


Product* 
of 


Miacd- 
Uneoui 


MnCBLLAHBOUS  PrODCCI* 


Ice 


Merchan- 
dise, 
N.  O.  8. 


Allollm 


May 

June 

July 

August 

September 

October 

November 

Total  for  aeaaon 


25 
2,866 
7,105 
6,165 
4,945 
2,380 
3,595 


5,300 
2,495 
6,514 
11,800 
6,529 
5,322 
1,477 


2,430 
1,950 
3,200 


85 


2,479 
2,617 
1,995 
1,631 
2,266 
895 
364 


27,081 


39,437 


7,580 


12,247 


961 
1,823 

315 

683 
2,716 

125 
42 


6,665 


Annual  Statbmbnt  ahowing  the  totol  quantity  (in  tons  of  2,000 


May 

June 

2,866 
6,605 
6,165 
4,945 
2,380 
3,595 

200 
309 
174 
697 
175 
70 

July 

344 

76 

243 

105 

25 

August 

September 

October 

4 

i25 

November 

85 

Total  for  season 

26,556 

1,625 

89 

793 

125 

Annual  SrATBitBNT  showing  the  total  quantity  (in  tons  of  2,000  lbs.} 


May. 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  season 


25 
500 


525 


5,300 
2,295 
6,205 
11,626 
5,832 
5,147 
1,407 


37,812 


2,430 
1,950 
3,200 


7,680 


2,479 
2,617 
1,651 
1,555 
2,023 
790 


11,454 


961 

1,823 

315 

683 

2,716 


42 


6,540 
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Rbpobt  of  Supebintendent  of  Public  Wobks       227 
lbs,)  carried  on  the  canals  during  the  season  of  1920  —  (Continued) 


Products  or  Aanicwrvnn 


Whemt 

0»ts 

Rye 

Buley 

BuUqr 
malt 

Floor 

H»y 

Flauocd 

720 

3,696 

"'227 
967 

3,266 

16,627 

5,804 

360 

411 

"i',748 

6,078 

4,966 

500 

1,730 

1,405 

1,226 

2,949 

257 

686 

729 

1,480 

19,884 
17,937 
10,489 

3,583 
13,688 
11,006 

4,879 

10,345 
1,292 

192 

801 

1,162 

1,174 

1,390 

""'760 

1,237 

420 

3,963 

21,003 
17,478 

9,431 
16,444 

58,386 

1,184 

49,572 

3,679 

4,218 

16,011 

8,630 

81,466 

lbs.)  of  easS)Ound  freight  on  the  canals  for  season  of  1920  —  (Continued) 


720 
3,696 

"227 
957 

3,266 

15,627 

5,804 

360 

411 

1,748 
6,078 
4,956 
500 
1,730 

1,406 

1,186 

2,949 

267 

686 

729 

1,480 

10,346 
1,292 

"i92 

801 

1,152 

1,174 

1,390 

""760 

1,237 

420 

3,963 

21,003 
17,478 

9,431 
16,444 

68,386 

1,184 

49,672 

3,679 

4,218 

16,011 

8,690 

•   ••••*• 

of  westbound  freight  on  the  canals  for  the  season  of  1920  —  (Continued) 


19,884 
17,937 
10,489 

3,583 
13,688 
11,006 

4,879 

40 

40 

81,465 
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228       Repobt  of  Supekintexdekt  of  Public  Works 
Annual  Statement  showing  the  total  quantity  (in  tans  of  2,000 


May 

June 

July 

August... . 
September. 
October . . . 
November. 


Total  for  season 


PxlODUCTd    0¥   ACHlCVhTURi:  — 

(Conelttdcd) 


Cotton 


130 


Fruitii 

and 

vcgeta'-jloe 


336         485 


29 
3,16& 


130     3,531 


All  other 


PaODrcTS  or  Fop-xst 


Lumber 


11,457 
28,316 
25,026 
24,740 
27,881 
26,364 
19,437 


485163,221 


Wood 
pulp 


408 
1,776 

240 
1,319 
1,705 
1,249 


7,678 


Pul^iiOTed 


4,740 
7,632 
18,852 
13,781 
18,563 
11,404 


74,972 


Annual  SrATSuaNT  thawing  the  total  quantity  {in  ^tu  of  2,000  Ika.) 


May 

June 

July 

August 

September. 
October . . . 
November. 


Total  for  season 


29 
3,166 


3,195 


10,881 
28,316 
25,026 
24,740 
27,715 
26,364 
19,437 


162,479 


253] 
1,626 

240 
1,319 
1,017 
1,249 

986 


4,740 

7,632 

18.852 

13,781 

18,563 

9,568 


6,690  73,136 


Annual  Statbubnt  showing  the  toted  quantity  {in  tona  of  2,000  lb».) 


May 

336 

485 

576 

150 
150 

June 

July 

August 

130 

September 

166 

688 

October 

November 

1,836 

Total  for  season 

130 

336 

485 

742 

988 

1,836 
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Report  of  Ritpkrintknpext  of  Public  Works       229 
lb€.)  carried  on  the  canals  during  the  aea^n  of  1920  —  (Concluded) 


Pbodvcts  or  i 

PHK   GrOUNI 

> 

All  other 

Anthra- 
rito 
coal 

Bitu- 

minou* 

cool 

Iron  ore 

Sand, 
atone, 
sravel 

(-lay 

All  othw 

Total 

"228 

1,222 

246 

1,015 

"348 

4,254 
11,888 
10,779 
6,615 
8,965 
6,211 
4,984 

2,035 

2,844 

873 

1,491 

480 

253 

10,012 
14,784 
24,304 
22,420 
29,296 
22,360 
8,952 

30,466 
45,782 
68,618 
51,986 
66,539 
54,663 
63.019 

3,056 
3,603 
4,066 
3,638 
4,617 
2,602 
2,340 

1,000 
642 

2,001 
200 
806 

884 

115,369 
197,019 
268,080 
216,637 
246,637 
213,522 
164,270 

3,069 

63,686 

7,976 

132,128 

371,073 

23,911 

5,432 

1,421,434 

of  eadbotmd  freight  an  the  canals  for  season  of  1920  —  (Concluded) 


228 
1,222 

246 
1,015 

7,600 
6,000 
4,800 
6,000 
4,800 
3,600 

1,310 
658 
901 

9,900 
14,784 
24,304 
22,420 
29,296 
22,360 

8,962 

3,950 
10,471 
14,246 
11,185 
11,380 
6,105 
7,347 

542 

2,001 

200 

805 

37,139 
106,113 
163,730 
133,846 
134,099 
125,126 

348 

884 

98,330 

3,069 

82,800 

2,869 

132,016 

64,683 

4,432 

787,383 

cf  wesOnmnd  freight  an  the  canals  for  the  season  of  1920  —  (Concluded) 




4,254 
4,288 
4,779 
1,815 
2,965 
1,411 
1,384 

2,035 
1,634 
216 
590 
480 
253 

112 

26,516 
36.311 
54,373 
40,801 
56,159 
48,568 
46,672 

3,066 
3,603 
4,066 
3,638 
4,617 
2,602 
2,340 

1,000 

78,230 
91,906 

114,360 
82,691 

112,638 
88,396 
66,940 

20,886 

5,107 

306,390 

23,911 

1,000 

634,061 
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230      Report  op  Sufsbh^tendest  of  Pubijc  Works 
Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs  J 


Maxofjlci  u  kkd 


Iron, 
l»C*Dd 
blooin 


Iron 
or  steel 
uticle* 


Otiwr 
metab 


Pelrolmin 

•nd 
ether  ail 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


591 

19,303 

19,447 

16,982 

1,780 

456 


3 

572 
1,577 


1,750 
1,200 


58,559 


5,102 


210 


210 


1,601 
3,080 
5,602 
2,680 
6,860 
3,780 
1,081 


24,684 


Annual  Statembnt  showing  the  total  quantity  {in  tons  o/  2,000  lbs.) 

May 


June 

Jiily 

August 

September. 
October. . . 
November. 


Total  for  season. 


691 

19,303 

19,447 

16,982 

1,780 

456 


58,559 


560 
1,577 


1,750 
1,200 


5,087 


90 


90 


Annual  Statembnt  showing  the  total  quantity  {in  tons  of  2,000  ttts.) 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


3 
12 


15 


210 


210 


1,601 
3,080 
5,602 
2,680 
6,860 
3,780 
991 


24.594 
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EePOBT    of   SUPBBINTEITOBNT    OP    PuBLIO    WoKKS         281 

^  through  freight  going  east  and  we^  during  the  eeaeon  of  1920 

PttoDUoni 


Cammt 
Ume 

Brick 

8«U 

Sugu 

Pkper 
andMper 
products 

OUmnl 
knd 
c»kc 

FertUiMn 

AIIoUmt 

400 

195 

'707 
1,233 
1,523 
1,258 

224 
4,914 
6,750 
325 
474 
225 

528 
730 
424 

4,009 

1,879 

4,114 

4,840 

1,350 
300 

4,983 

850 

4,137 

916 

400 

195 

4,721 

12,912 

1,682 

850 

1,650  24,938 

of  eatOHnmd  UirouQh  freight  on  the  canaie  during  the  teaeon  of  1920 


400 

528 
681 
127 

707 
1,233 
1,523 
1,258 

250 

850 

400 

4,721 

250 

1,336 

850 

of  wesibound  through  freight  on  the  canaie  during  the  eeaeon  of  1920 


195 

224 
4,914 
6,750 
325 
224 
225 

4,069 

49 
297 

1,879 

4,114 

4,840 

1,350 
300 

4,983 

4,137 

916 

195 

12,662 

346 

1,650 

24,938 
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233         BSPOXT    OF    StJPEBINTENDENT    OP    PuBLIC    WoHKS 

Annual  SrATiniBNT  ahouring  Ote  total  quantity  (tn  tons  of  2,000  V».)  of 


Produeta  of 
animals. — 
AU  other 


MUCBLLAMBODS 
PBOODOm 


Morrhandiiw 
N.  O.  S. 


All  other 


What 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


4 
85 


2,462 

2,237 

1,393 

1,181 

883 

485 

115 


480 
818 


421 
218 


8,766 


1,937 


720 

3,505 

10,345 

1,292 

3,953 

21,003 

17,478 


58,386 


Annual  BrATmuiNT  Skewing  fte  toted  qiumtity  (in  torn  ef  2,000  Ibt.)  of 


May 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  season. 


4 

85 


89 


182 


182 


720 

3,595 

10,345 

1,292 

3,053 

21,003 

17,478 


58,386 


Annual  SrATBiasNT  Stowing  the  total  qxumiity  (tn  tont  of  2,000  lb».)  ^ 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


2,462 

2,237 

1,211 

1,181 

883 

485 

115 


8,574 


480 
818 


421 
218 


1,937 
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Rbfort  of  Supbeintendbkt  of  Pubuo  Works 


ikrouffh  freight  going  east  and  west  during  the  season  of  1920  —  (ContM) 


PbODDOTB  of  AnBICT7LTURS 


OM* 

Ry« 

B*riv 

BkIw 
nwlt 

Flour 

H>y 

FUxMed 

Cotton 

227 

3,266 

15,627 

5,804 

360 

411 

"ii748 

5,800 

4,955 

500 

1,730 

1,278 
1,026 
2,284 
157 
515 
729 
858 

19,884 
17,937 
10,489 

3,583 
13,688 
11,005 

4,879 

957 

'       i92 

801 

1,152 

1,174 

1,390 

'""760 

1,237 

420 

70 

9,431 
15,444 

1,184 

49,572 

3,679 

4,218 

14,733 

6,847 

81,465 

70 

eaetbaund  through  freighi  an  the  canals  during  the  season  of  1920 — (Con.) 


3,266 

15,627 

5,804 

360 

411 

1,748 
5,800 
4,955 
500 
1,730 

1,278 
1,026 
2,284 
157 
515 
729 
858 

227 

967 

'i92 

801 

1,152 

1,174 

1,390 

"   '760 

1,237 

420 

9,431 
15,444 

1,184 

49,572 

3,679 

4,218 

14,733 

6,847 

wetHibouni  throughfreight  on  the  candU  during  Ui»  seaton  of  1920 — (Ck>n .) 


19,884 
17,937 
10,489 

3,583 
13,688 
11,005 

4,879 

70 

81,465 

70 
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234       Report  of  Superintendent  of  Publio  Works 
Annttal  Statement  showing  the  Mai  quantity  {in  tons  of  2,000  lbs.)  of 


Pkoducts  of  Aori- 
cuLTURE  —  (.Concluded) 

PSODUCTB  OF  FORBdT 

Pniito 

and 

vegeUbles 

All  other 

Wood 
pulp 

AUothar 

May 

336 

200 

5,966 
18,094 
12,761 
12,855 
11,527 
14,018 
10,508 

253 
1,085 

240 
1,319 
1,017 
1,249 

086 

June 

120 

July 

876 

August 

September 

667 

October 

November 

Total  for  season .  . 

336 

200 

85,729 

6,149 

1,563 

Annttal  Statbhbnt  thounng  the  total  quantity  {in  tons  of  2,000  Iba.)  0/ 


May 

June 

July 

August 

September . 

October 

November. 


Total  for  season . 


5,390 
18,094 
12,761 
12,855 
11,527 
14,018 
10,508 


85,153 


253 
1,085 

240 
1,319 
1,017 
1,249 

986 


6,149 


120 
876 


567 


1,563 


Annual  SrATiaiBNT  ahmring  the  total  quantiiy  (in  tons  of  2,000  Vba.)  0/ 


May 

June 

July 

August . . . . 
September. 

October 

November. 


Total  for  season. 


336 


336 


200 


200 


576 


576 
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Report  of  Superintendent  of  Public  Works       235 
through  freight  going  east  and  west  during  the  sea^son  of  1920  —  (Con'd) 


PiioBurrs  or  th«  QaorND 

Anthracite 
coal 

Bituminoua 
roal 

Iron  ore 

Sand, 
(•ton<». 
(ravel 

Clay 

All  othrr 

Total 

2,352 

3,681 
3,137 
1,021 
2,587 

442 

2,035 
682 

366 

480 
248 

10,012 
•  14,784 
24,304 
22,420 
29,296 
22,360 
8,952 

2,042 

""  3^212 

700 

3,493 

3,626 

1,622 

1,965 
1,365 
3,793 
1.655 
2,997 
2,370 
2,340 

250 

542 
255 

61,289 

95,372 
124,783 

82,479 
105,448 
103,464 

69,166 

13,220 

3,711 

132,128 

14,694 

16,385 

1,047 

642,001 

eastbound  through  freight  on  the  canals  during  the  season  of  1920 —  (C'ld) 


9,900 
14,784 
24,304 
22,420 
29,296 
22.360 

8,952 

22,506 

642 

58,827 

1,040 

87,206 

65,737 

993 

265 

68,678 

77,289 

57,661 

132,016 

2,033 

797 

437,894 

. 

, 

westbound  through  freight  on  the  canals  during  the  season  of  1920  —  (C'ld) 


2,352 
3,681 

2,035 

682 

112 

2,042 

1,966 
1,365 
3,793 
1,555 
2,997 
2,370 
2,340 

260 

38,783 
36.545 

3,137 

2,172 
700 
2,500 
3,625 
1,622 

37,677 

1,021 

2,687 

442 

366 
480 
248 

16,742 
36,770 
26,175 
11,516 

13,220 

3,711 

112 

12,661 

16,385 

260 

204,107 
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236      Eepobt  of  Sdpeeintbndbnt  of  Public  Wobks 

Annuai.  Statboient  showing  the  total  quantity  (in  tons  of  2,000 


MuniFACTmBD 


Iron, 
pisand 
bloom 


Other 
metala 


Petro- 
leum 

mnd 
other 

oO 


Cement 
•nd 
lime 


Brick 


Salt 


Sugftr 


May 

June 

July 

August. . . 
September . 

October 

November . 


800 
240 


888 
702 
1,332 
284 
175 
274 


6,020 
10,029 
10,394 
11,253 
11,659 
13,931 

6,892 


2,208 
3,667 
9,437 
5,170 
2,551 
847 


474 
15 


800 


1,475 
2,644 
6,012 
7,154 
9,049 
1,760 
1,250 


2,134 
2,951 
4,160 
555 


Total  for  season. . 


1,040 


3,655 


70,178 


23,880 


1,289 


29,344 


9,800 


Annual  Statement  showing  the  total  quantity  {in  tons  of 


May 

June 

July 

August.  .  . 
September . 

October 

November . 


Total  for  season. 


800 
240 


1,040 


294 
710 


1,004 


550 


550 


2,208 
3,667 
8,477 
4,256 
2,133 
847 


21,588 


474 


800 


1,274 


1,475 
2,644 
6,012 
7,154 
9,049 
1,760 
1,250 


29,344 


Annual  Statement  showing  the  total  quantity  (in  tons  of 


May 

June 

July 

August.  . . 
September . 

October 

November . 


Total  for  season. 


888 
408 
622 
284 
175 
274 


2,651 


6,020 
10,029 
10,394 
11,253 
11,659 
13,931 

6,342 


69,628 


960 
914 
418 


2,292 


15 


15 


2,134 

2,951 

4,160 

555 


9,800 
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Ib0.)  qf  local  freight  going  east  and  west  during  the  Momm  of  1930 


Pboducts 

iliKMiXAiimovu  Pbodocts 

Imple- 
ments, 
▼efaiclM 
and 
pwt» 

Ma- 

ehineiy 
and  tools 

Mid  paper 
prodaets 

Textile*. 

booU, 

■hoes, 

etc. 

Chem- 
icale, 

diugs» 
etc. 

All 
other 

Ice 

Mer- 

ehaodiM, 
N.  O.  8. 

All 
other 

80 

550 
1,700 
1,030 

824 
1,018 

722 
1,073 

278 
623 
709 

25 
2,866 
7,105 
6,166 
4,945 
2,380 
3,596 

1,231 

616 
2,400 
6,960 
1,546 
1,186 

561 

2^430 
1,950 
3,200 

17 
380 
602 
450 
1,383 
410 
249 

481 

1,005 

315 

262 

2,498 
126 

150 

42 

80 

6,917 

1,610 

150 

27,081 

14,499 

7,580 

3,491 

4,728 

2,000  Iba,)  of  local  eaMound  freight  during  (he  eeaaon  of  1920 


80 

550 
925 
400 
515 
690 
602 
725 

278 
639 
709 

2,866 
6,605 
6,165 
4,945 
2,380 
3,595 

200 
309 
174 
697 
175 
70 

162 

76 

243 

105 

25 

125 

80 

4,497 

1,526 

26,556 

1,626 

611 

125 

2,000  Iba.)  of  local  weMound  freight  during  the  eeaeon  of  1920 


25 

1,231 
416 

2,091 

6,786 
849 

1,010 
491 

2,430 
1,950 
3,200 

17 
880 
440 
374 
1,140 
305 
224 

481 

776 
540 
309 
328 
120 
348 

84 

1,005 
315 

500 

262 

2,498 

150 

42 

2,420 

84 

150 

525 

12,874 

7,580 

2,880 

4,603 
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238       Repost  of  Scpebixtexdext  of  Public  Works 
AxxuAL  Statement  showing  the  Mai  quanJUig  (in  tans  of  2,000  lbs.)  o/ 


P.?oDrcTa  or  Aosictxtu^b 

PilO»DC1B 

Flftur 

H«7 

CottOT 

Fruits 
and 

All 
other 

Lumber 

Wood 
pulp 

May 

127 
199 
665 
100 

70 

285 

5,491 
10,222 
12,265 
11,885 
16,354 
12,346 

8,929 

150 

Jiine.  ...    

691 

Julv 

278 

Kwtnvii . 

60 

September 

688 

October 

29 
3,166 

November 

622 

Total  for  season.. . 

278 

1,783 

60 

3,195 



77,492 

1,529 

Annual  Statement  showing  the  Mai  quantity  {in  tons  of  2,000  Jbs^ 


May 

127 
159 
665 
100 

70 

5,491 
10,222 
12,265 
11,885 
16,188 
12,346 

8,929 

June 

541 

July 

278 

"  **^^  •  

AufiTUflt 

September 

October 

29 
3,166 

November 

622 

Total  for  season. . . 

278 

1,743 

3,195 

77,326 

541 

Annual  Statement  showing  the  total  quantity  {in  tons  of  2,000  lbs!) 


May 

285 

150 

June 

40 

150 

July 

60 

"  ***^ • 

August 

Seotember 

166 

688 

October 

November 

Total  for  season. . . 

40 

60 

285 

166 

988 
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KbPOET    of   SuPBEINTENDBNT   of    PuBXrlO    WOKKS         239 

local  freight  going  ecist  and  west  during  the  season  of  1920 — (Concrd) 


or  FORBST 

PBooDcn  or  na  Obodnd 

Pulpwood 

All  other 

Anthn- 
dte 

OOftl 

Bitu- 

minous 

eoal 

Sand, 
■tone, 
graTel 

Clay 

Another 

Total 

1,902 
8,207 
7,642 
5,594 
6,368 
6,211 
4,542 

"2^262 

873 

1,126 

5 

28,424 
45,782 
65,406 
51,286 
63,046 
51,038 
51,397 

1,090 
2,238 

263 
2,083 
1,620 

232 

750 
"2^661 

200 
650 

'""884 

64,080 

4,740 
7,632 
18,852 
13,781 
18,563 
11,404 

108 

346 
246 
448 

"348 

101,647 
143,297 
134,058 
141,189 
110,058 
95,104 

74,972 

1,496 

40,466 

4,265 

356,379 

7,526 

4,385 

779,433 

of  local  easOxmnd  freight  during  Hie  season  of  1920  —  (Concluded) 


3,950 
10,471 
13,205 
11,186 
10,387 
6,105 
7,347 

14,633 

4,740 

7,632 

18,852 

13,781 

18,663 

108 
346 
246 
448 

"""348 

7,600 
6,000 
4,800 
6,000 
4,800 
3,600 

1,310 
668 
901 

46,286 

2,001 
200 
660 

66,524 
68,109 
65,421 

47,837 

9,568 

884 

40,679 

73,136 

1,496 

32,800 

2,869 

62,650 

3,636 

349,489 

of  local  westbound  freight  during  the  season  of  1920  —  (Concluded) 


1,902 
607 

1,642 
794 
368 

1,411 
942 

952 
215 
224 

6 

24,474 
35,311 
52,201 
40,101 
52,659 
44,933 
44,060 

1,090 
2,238 

263 
2,083 
1,620 

232 

760 

39,447 

56,361 

76,773 

65,949 

76,768 

62,221 

1,836 

64,425 

1,836 

7,666 

1,396 

293,729 

7,626 

750 

429,944 
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240       BspoBT  or  StTPXBiNTBnssNT  or  PCBUO  WOSKS 


ERIE 

Annval  Statbubnt  shotoing  the  total  gruanlUy  (jm 


MA>n>rACTina» 


boo, 
nicuid 
bkwm 


Iron 
orstcd 
•rtiolea 


OtlMr 


PetTolaum 
sad 

otIwroO 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


691 

19,303 

20,247 

17,222 

1,780 

456 


560 
1,677 


1,750 
1,200 


888 
702 
1,332 
284 
175 
274 
210 


7,003 

9,416 

9,929 

10,958 

10,119 

10,991 

5,758 


69,599 


5,087 


3,866 


64,174 


Ebib  Division 
AimtTAL  SfTATEUXNT  shovfing  the  total  quantity  {in  tons  of 


May 

June 

July 

August — 
September. 
October. . . 
Novembw. 


Total  for  season. 


691 

19,303 

20,247 

17,222 

1,780 

456 


69,699 


660 
1,677 


1,570 
1,200 


5,087 


294 
710 


1,004 


May 

June 

July 

August 

Septanber 
October... 
November 


Ebib  Ditibion 
Annttal  Statbubnt  dwwing  the  total  quantity  {in  tone 

7,003 

9,416 

9,929 

10,958 

10,119 

10,991 

5,768 


Total  for  season. 


64,174 


Digitized  by  VjOOQIC 
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DIVISION 

lona  0/  2,000  Urn.)  earned  during  the  eeaean  of  19S0 


Cement 

»Dd 
Ume 

Brick 

Wt 

8uiu 

Impie- 

and 
part* 

Maohiiiay 
•nd 

Pap« 
•nd  paper 
produoU 

Teitilea, 
^booto, 
•hoe*,etc 

474 

1,475 
1,910 
3,902 
5,625 
7,408 
1,760 
1,250 

2,358 

7,866 

10,910 

880 

474 

225 

80 

550 
1,700 
1,030 

824 
1,018 

722 
1,073 

133 
387 

960 

""soo 

150 

960 

1,274 

23,330 

22,712 

80 

6,917 

520 

150 

—  (CanUwuei) 

2,000  n>8.)  of  eaetbound  freight  during  the  aeaeon  of  1020 


474 

1,475 
1,910 
3,902 
5,625 
7,408 
1,760 
1,250 

80 

550 
925 
490 
515 
690 
602 
725 

90 

800 

250 

1,274 

23,330 

260 

80 

4,497 

90 

—  (Continued) 

qf  3,000  tb$.)  of  wegtbound  freight  during  the  aeaaon  of  1920 


2,358 

7,865 

10,910 

880 

224 

225 

775 
540 
309 
328 
120 
348 

133 
297 

960 

150 

960 

22,462 

2,420 

430 

150 
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242       Kepokt  of  SvPEKiyrrxDjE^T  of  Ptblic  Woheb 


Ebib  Diyssion 
AxxuAL  SxATKiaEisT  Aomng  Ike  total  ^wmiity  (in  tons  cf 


I    MAVt7Acrr32S  P7.as>rc»    j 


ViwonitsKocB  Pxovccxa 


oa 


drx«s. 


An 


Ice 


j  X-  O.  S 


An 


May 

June 

July 

August 

SeptCTober. 
October. . . 
November. 


850 


25 
2,866 
7,105 
6,165 
4,945 
2,380 


1,234 
2,495 
1,137 
4,140| 
2,683 
773 
1,141 


I 


Total  iat  seaaon. 


85027,061 


13,613 


2,4791 
2,61 
2,4301  l,995i 
1,950  1.631 
3,200.2,266 
895 
364 


7,58012,247 


961 
1,820 

315 

683 
2,716 

125 
42 


6,662 


Ebib  Ditisioh 
ksmsAXi  STA-naoENT  tkamng  the  Mai  quantity  (tn  ton$  of  2,000 


May 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  season. 


850 


2,866 
6,605 
6,165 
4,945 
2,380 
3,595 


26,556 


200 
109 
174 
461 
175 
70 


1,189 


344 

76 

243 

105 

25 


793 


125 


125 


Ebie  Division 
Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000 


May 

25 

1,234 
2,295 
1,028 
3,966 
2,232 
598 
1,071 

2,430 
1,950 
3,200 

2,479 
2,617 
1,651 
1,555 
2,023 
790 
339 

961 

June 

1,820 
315 

July 

500 

August 

683 

September 

2,716 

October 

November 

42 

Total  for  season 

525 

12,424 

7,580 

11,454 

6,537 
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—  (Continued) 

2,000  lbs.)  carried  during  the  season  of  1920  —  (Continued) 

PioDDCTs  or  AiaicoLTcaB 


WbMt 

OaU 

Rye 

Barley 

Barley 
milt 

Floor 

H«y 

Flaueed 

720 

"'227 
957 

3,266 

15,627 

6,804 

360 

411 

19,382 

3,595 

1,748 
6,078 
4,955 
600 
1,730 

69 
665 
100 

""460 

15,086 

10,345 
1,292 
3,953 

"192 

801 

1,152 

1,174 

1,390 

""760 

1,237 

420 

10,489 
3,683 

13,688 

21,003 

17,478 

9,431 
16,444 

11,006 
4,879 

58,386 

1,184 

49,572 

3,679 

4,218 

15,011 

1,294 

78,111 

—  (Continued) 

lbs.)  of  easibaund  freighJt  during  the  season  of  1620  —  (Continued) 


720 

""227 
957 

3,266 

15,627 

5,804 

360 

411 

3,695 

1,748 
6,078 
4,966 
500 
1,730 

69 
665 
100 

10,345 
1,292 

i92 

801 

1,152 

1,174 

1,390 

""760 

1,237 

420 

3,953 
21,003 

9,431 
16,444 

17,478 

460 

68,386 

1,184 

49,572 

3,679 

4,218 

15,011 

1,294 

—  {Continued) 

lbs.)  of  westbound  freight  during  the  season  of  1920  —  (Continued) 


19,382 
15,085 

10,480 

3,583 

13,688 

11,005 

4,879 

78,111 
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244         RlEPOBT    OF   SUPBIBINTBNDBNT   OF    PuBUO    WoEKS 


Ebis  Divibion 
Annual  Statement  Viewing  the  Mai  quanUty  (in  Urns  of 


(CondwMD 

Pboddois 

Cotton 

FVuit* 

mndvage- 

UblM 

AlloUier 

LuarfMr 

May 

336 

485 

1,266 

4,465 
4,550 
6,370 
8,310 
5,470 
3,068 

Jiipe, ,     

July 

•'***•' 

Augiiflt. , t 

130 

SeDtember. 

October 

November 

630 

Total  for  season 

130 

966 

485 

33,508 

Emx  DnnsiON 
Ann0al  Statbuxint  dufwing  the  total  qwmtity  {in  tons  of  2,000 


May 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  seaaoo. 


630 


630 


1,266 
4,465 
4,550 
6,370 
8,153 
5,470 
3,068 


33,342 


EiBiB  Division 
AxmvAL  Statviibnt  dtowmQ  the  toUA  guantity  (in  tone  of  2,000 


May 

June 

336 

485 

July 

\^**j 

August 

130 

September 

166 

October 

November 

Total  for  season 

130 

336 

485 

166 
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—  (Continued) 

2,000  lbs.)  carried  during  the  eeaean  of  1020  —  (Concluded) 


OF  Foaan 

PaoDDcn  or  thb  Qbouiid 

Wood  pulp 

Allothor 

Anthncite 

00*1 

Bitu- 
minovi 

00*1 

Sand, 
stone, 
grsvel 

Clw 

All  other 

Total 

150 
150 

"    'i26 

976 

1,138 
7,600 
6,945 
5,435 
6,368 
5,791 
3,980 

2^262 

658 

1.013 

6 

28,802 
39,426 
57,349 
45,442 
56,830 
49,640 
50,144 

1,668 
2,238 
538 
3,000 
2,001 
1,804 
1,241 

260 

"2*,66i 

200 
550 

""884 

75,661 
124,727 
170,040 
127,476 

360 

769 

147,135 
130,793 
115,389 

348 

660 

2,213 

37,257 

3,938 

327,633 

12,390 

===== 

3,885 

891,221 

—  (fi(ndinued) 

lbs.)  qf  eoBSbawnd  freight  during  the  aeasan  of  1920] —  (Ck>ncluded) 


3,350 
6,026 
5,700 
5,071 
3,829 
2,200 
4,472 

11,952 

120 
976 

7,600 
6,000 
4,800 
6,000 
4,800 
3,600 

1,310 
658 
901 

47,573 

2,001 
200 
550 

77,237 

59,060 

769 

56,534 
56,550 

348 

884 

55,299 

2,213 

32,800 

2,860 

30,648 

3,635 

364,205 

—  (Continued) 

lbs.)  of  westbound  freight  during  the  season  o/  ld20  —  (Concluded) 


150 
150 

1,138 

"'952 

"""  ii2 

5 

25,452 
33,400 
61,649 
40,371 
53,001 
47,440 
45,672 

1,568 
2,238 
638 
3,000 
2,001 
1,804 
1,241 

260 

63,709 
77,154 

945 
635 
368 
991 
380 

92,803 

68,416 

360 

90,601 
74,243 

60,090 

660 

4,457 

1,069 

296,985 

12,390 

250 

527,016 
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246       Repokt  op  Superintendent  of  Public  Works 


Erie  Division 
Annual  Statement  showing  the  total  quarUity  {in  ions  of 


MAMUPACnnoD 

Iron, 
bfoom 

Iron 
or  steel 
articles 

Otbrr 
metals 

Petroleum 

and 
othToil 

sut 

May 

983 

June 

691 

19,303 

19,447 

16,982 

1,780 

456 

July 

560 
1,577 

130 
300 

270 

Auirust 

250 

September 

October 

1,750 
1,200 

November 

210 

Total  for  season 

58,559 

5,087 

210 

1,413 

520 

Erie  Division 

Annual  Statement  showing  the  total  quardiiy  {in  tons  of 


May 

*'***j 

June 

591 

19,303 

19,447 

16,982 

1,780 

456 

July 

560 
1,577 

270 

''**•' 

Au^st 

250 

September 

October 

1,750 
1,200 

November 

Total  for  season 

58,659 

5,087 

520 



May 

June 

July 

August 

September. 
October.  .  . 
November. 


Erie  Division 
Annual  Statement  showing  the  total  quantity  {in  tons  of 

983 


Total  for  season . 


210 


210 


130 
300 


1,413 


Digitized  by  VjOOQIC 


RePOKT    of    SuPEEINTBNBBirT    OF    PuBUC    WOEKS         247 

—  {Continued) 

2,000  lbs.)  of  through  freight  carried  during  the  season  of  1920 


Pboducts 

MUCBU-ANBOUB 

PaoDocn 

PnoDDcn  OP 

AomCUliTITRE 

Soar 

Pap«r 

*na  paper 
producto 

oa 

mealuid 
nJce 

All  other 

Mer- 
chandise, 
N.  0.  S. 

All  other 

Wheat 

<HU 

224 

339 
1,879 

488 

759 

1,888 

92 

916 

2,462 

2,237 

1,393 

1,181 

883 

486 

115 

480 

815 

'    "42i 
218 

720 

3,595 

10,345 

1,292 

3,953 

21,003 

17,478 

4,914 

6,750 

325 

49 
297 

227 
957 

474 

225 

850 

12,912 

346 

850 

6,361 

8,756 

1,934 

58,386 

1,184 

—  (Continued) 

2,000  Jbs.)  of  through  freight,  eastbound,  during  the  season  of  1920 


720 

3,595 

10,345 

1,292 

3,953 

21,003 

17,478 

227 

182 

957 

250 

850 

250 

850 

182 

58,386 

1,184 

—  (Continued) 

2,000  lbs.)  of  through  freight,  westbound,  during  the  season  of  1920 


224 

339 
1,879 

488 

759 

1,888 

92 

916 

2,462 

2,237 

1,211 

1,181 

883 

486 

115 

480 
816 

4,914 

49 
297 

6,760 

325 

421 
218 

224 

226 

12,662 

346 

6,361 

8,574 

1,934 
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248      Bbpobt  of  SupBBiirrBaroBNT  ov  Public  Wokks 


Ebib  Division 
Annual  Statbubnt  dwumg  the  total  qwmtiiy  (m  Uma  </  2,000  {&«.) 

PBOBQcn  or  AoBicuLTuaE  —  {Coaibidtii 


Rya 


Bailagr 


Buiey 
mslt 


Flour 


FUnMd 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season . 


3,286 

15,627 

5,804 


360 


411 


9,431 
15,444 


192 
801 


1,390 


19,382 
15,065 


760 

2,389 

420 


1,748 

5,80010,489 
4,955 
500 
1,730 


3,583 
13,688 
11,005 

4,879 


49,572 


2,527 


5,370 


14,733 


78,111 


70 


70 


Ebib  Division 
Annual  Statucbnt  thawing  the  toUd  quantity  (in  ton*  of  2,000  Ibt.)  of 


May 

June 

July 

August.  . . 
September. 
October. . . 
November. 


Total  for  season. 


3,266 

15,627 

5,804 


9,431 
15,444 


49,572 


360 


192 
801 


1,174 


2,527 


411 
iJ396 


760 

2,389 

420 


.5,370 


1,748 
5,800 
4,955 
500 
1,730 


14,733 


Ebib  Division 
Annual  Statbkdbnt  thawing  the  total  qaantily  (in  tons  of  2,000 


May 

19,382 
15.085 
10,489 

3,583 
13,688 
11,005 

4,879 

June 

July 

"  ***j 

August 

70 

September 

October 

November 

Total  for  season 

78,111 

70 

Digitized  by  VjOOQIC 


Repobt  op  Supebintendewt  op  Public  Wobks       249 

—  (Continued) 

cf  through  freight  carried  during  the  eeaeon  of  1920  —  (Concluded) 


Pboodcis  or  FoRsn 

Products  of  th«  Ground 

•ndroie- 
teble* 

AU  other 

Lumbar 

AUoUior 

Sand, 
stone, 
grsvel 

CUy 

AUothw 

Total 

336 

200 

2,016 

865 

250 

32,294 
47,868 
67,047 
37,107 
43,655 
54,819 

981 

120 

876 
"567 

1,657 
700 
1,100 
2,507 
1,622 

538 
1,421 
1,441 
1,572 
1,241 

634 

400 

45,156 

336 

200 

2,016 

1,563 

9,602 

7,078 

260 

327,945 

—  (Continued) 

hraugh  freight,  eoMoundy  during  the  season  of  1920  —  (Concluded) 


4,767 

981 

120 
876 

22,889 

45,487 

634 
400 

28,347 

567 

24,213 

38,933 

86,172 

2,016 

1,563 

200,798 

. 

—  (Continued) 

lbs.)  of  through  freight,  westbound,  during  the  season  of  1920 — (Concl'd 


336 

200 

2,016 

865 

260 

27,637 

24,979 

1,657 
700 
1,100 
2,507 
1,622 

538 
1,421 
1,441 
1,672 
1,241 

21,660 

8,760 

19,442 

16,886 

8,983 

336 

200 

9,602 

7,078 

250 

127,147 

Digitized  by  VjOOQIC 


250         RbPOBT    of    SuPEBraTBHBBIIT    OF    PuBLIO    WoBKS 


Ebib  Dtvision 
Annual  SrATiaiBNT  durwing  the  total  quantity  (in  tons  of 


MAIfUrACTUBBD 


lion. 
Uoom 


Other 
metals 


Petroleum 

and 
other  oil 


May 

June 

July 

August 

September. 
October. . . 
November. 


800 
240 


Total  for  season. 


1,040 


888 
702 
1,332 
284 
175 
274 


3,655 


6,020 

9,416 

9,799 

10,658 

10,119 

10,991 

5,758 


62,761 


Ebib  Division 
Annuax.  Statbicbnt  thowing  the  total  quantity  (in  tons  of 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


800 
240 


1,040 


294 
710 


1,004 


Ebie  Division 
Annual  Stateicisnt  showing  the  total  qtumtity  (in  tons  of 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


888 
408 
622 
284 
175 
274 


2,651 


6,020 

9,416 

9,799 

10,658 

10,119 

10,991 

5,758 


62,761 


Digitized  by  VjOOQIC 


ESPOBT    OF    SUPXBINTSITDBNT    OF    PuBUO    WOBKS         251 

—  (Continued) 

2,000  U>8.)  of  loaU  freigkt  carried  during  Oie  season  of  1920 


Pboouctb 


Cement 
lime 

Briok 

Salt 

Such 

ieUdet  ' 
•ndperte 

•nd 
tools 

proauoti 

474 

1,475 
1,910 
3,632 
5,375 
7,408 
1,760 
1,250 

2,134 

2,951 

4,160 

555 

80 

550 
1,700 
1,030 

824 
1,018 

722 
1,073 

84 

960 

800 

90 

960 

1,274 

22,810 

9,800 

80 

6,917 

174 

—  {Continued) 

2,000  lbs,)  of  local  freight,  easfbound,  during  the  season  of  1920 


474 

1,475 
1,910 
3,632 
5,375 
7,408 
1,760 
1,250 

80 

550 
925 
490 
515 
690 
602 
725 

90 

800 

1,274 

22,810 

80 

4,497 

90 

—  (Continued) 

2,000  lbs,)  of  local  freight,  uoeMound,  during  the  season  of  1920 


2,134 

2,951 

4,160 

555 

775 
540 
309 
328 
120 
348 

84 

960 

9,800 

2,420 

84 
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252       Report  op  SupBBiNTENDEr^T  op  Public  Works 


Erie  Division 
Annual  Btatbmbnt  showing  the  Mai  quantity  (in  tons  of  2,000  lbs.) 


MaKUFACTURBD  PaODUCTB  — 

iConeiiuUd) 


Textilee. 

boots, 
shoe*,  etc. 


CbemicalB, 

drugs, 

etc. 


All  other 


May 

June 

July 

August 

September. 
October.  . . 
November. 


150 


25 
2,866 
7,106 
6,165 
4,945 
2,380 
3,595 


Total  for  season. 


150 


27,081 


895 
616 
649 
3,381 
805 
681 
225 


7,252 


Erie  Division 

Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  Ws.) 

May 

June 

July 

August 

September 

October 

November 


Total  for  season . 


26,556 


2,866 

200 

6,605 

109 

6,165 

174 

4,945 

461 

2,380 

175 

3,595 

70 

1,189 


Ebib  DnriBioN 
Annual  Statsocbnt  showing  the  total  quantUy  (in  tons  of  2,000  lbs.) 


May 

June 

July 

August. . . . 
September. 
October.  . . 
November. 


Total  for  fleason . 


150 


150 


25 


500 


525 


895 
416 
540 
3,207 
344 
506 
155 


6,063 


Digitized  by  VjOOQIC 


Ebpobt  of  Superintendent  of  Public  Works 


—  (Contintied) 

cf  local  freight  carried  during  the  Mason  of  1920  —  (Continued) 


MiscBUASBooa  fnoovcn 

Pbodccts  or  AmucuLTDita 

lee 

Mer- 

ehMKliee 
N.  O.  S. 

All  other 

Flour 

my 

Cotton 

Fruita 

and  Tece- 

tablee 

Another 

17 
380 
602 
450 
1,383 
410 
249 

481 
1,005 

315 

262 

2,498 

125 

42 

286 

""278 

69 
665 
100 

2,430 

1,960 
3,200 

60 

460 

630 

7,580 

3,491 

4,728 

278 

1,294 

60 

030 

285 

—  {CorOinved) 

ol  l«cal  freight,  tattbound,  during  the  aeaaen  of  1920  —  (CootiiMMd) 


162 

76 

243 

105 

25 


278 


665 
100 


125 


460 


630 


611 


125 


278 


1,294 


680 


—  (Continued) 

«/  local  freight,  teesAound,  during  the  eeaaon  of  1920 —  (Continued) 


17 
380 
440 
374 
1,140 
305 
224 

481 

1,005 

315 

262 

2,498 

285 

2,430 
1,950 
3,200 

60 

42 

7,580 

2,880 

4,603 

60 

285 
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254      Report  op  Supeeintendekt  op  Public  Works 


Ebib  Division 
Annual  Statement  showing  the  takd  quantity  (in  Urns  of  2,000  Jbs.) 


PBODUCTB  Of  FoBBtT 


Lumber 


Wood  pulp 


AUoUmt 


May 

June 

July 

August 

September. 
October .  . . 
November. 


Total  for  season . 


1,266 
3,484 
4,550 
6,736 
7,919 
5,470 
3,068 


31,493 


150 
150 


360 


660 


100 

'262 

348 


650 


Erie  Division 

Annual  Statement  showing  the  Mai  quantity  {in  tons  of  2,000  Jhs) 

May 

June 

July 

August 

September 

October 

November 


Total  for  season. 


1,266 
3,484 
4,550 
5,736 
7,753 
6,470 
3,068 

100 

202 

348 

31,327 

650 

Erie  Division 
Annual  Statement  showing  ihe  Mai  quantity  {in  Urns  of  2,000  Jbs.) 


May. 
June. 
July. 


August 

September. 
October. . . 
November. 


Total  for  season . 


166 


166 


150 
150 


360 


660 


Digitized  by  VjOOQIC 


Report  of  Supebintkndbkt  of  Public  Wobks       266 

—  (Cmduded) 

cf  local  freight  carried  during  the  eeaean  of  1920  —  (Concluded) 


FBoDucn  OF  TSB  Qround 

Anthracite 

Bituminous 

Bud. 
timvrl 

Clajr 

AOothar 

Totel 

1,138 

26,786 
39,426 
55,692 
44,742 
55,730 
47,133 
48,522 

703 

2,238 

43,367 

7,600 

2,262 

658 

1,013 

76,859 

6,945 

2,001 
200 

550 

102,993 

6,435 
6,368 

1,579 
560 
232 

90,369 

103,480 

75,974 

5,791 

5 

3,980 

884 

70,234 

37,257 

3,938 

318,031 

5,312 

3,635 

563,276 

—  (Concluded) 

cf  local  freight^  easfboundj  during  the  eeaeon  of  1020 —  (Concluded  \ 


3,350 
6,026 
5,700 
5,071 
3,829 
2,200 
4,472 

7,195 

7,600 

1,310 
658 
901 

24,684 

6,000 

2,001 
200 
650 

31,760 

4,800 
6,000 
4^800 

30,713 

32,321 

17,617 

3,600 

884 

19,127 

32,800 

2,869 

30,648 

3,636 

163,407 

—  (Concluded) 

of  local  freight,  westbound,  during  the  eeaeon  of  1020- 


(Conduded) 


1,138 

952 

23,436 
33,400 
49,992 
39,671 
51,901 
44,933 
44,050 

703 
2,238 

36,172 
52,176 

945 

71,243 

635 

112 

1,579 
560 
232 

69,656 

368 

71,169 

991 

5 

68,357 

380 

61,107 

4,457 

1,069 

287,383 

5,312 

399,869 

Digitized  by  VjOOQIC 


256       Repobt  of  Supebiwtbkpknt  of  Public  Wobkb 


CHAMPLAIN 

Annual  Statbhbnt  ahotoing  the  total  quantity  (in  ton* 


MASfDFAcmn 


Iron 
or«t«el 
utielai 


Fttroleum 

•nd 
otlier  oU 


Cement 
and 


May 

June 

July 

August.  . . 
September . 
October. . . 
November. 


3 
12 


618 
3,693 
6,067 
2,976 
8,400 
6,720 
1,925 


1,223 
1,532 
1,222 
2,140 
571 
612 


Total  for  seaaon. 


15 


90,398       7,300 


195 
15 


210 


May 

June 

July 

August.  . . 
September. 
October. . . 
November. 


Chauplaim  Drvmnur 
Annvaii  STATamNT  thomnf  the  total  quantitiy  (in  ton* 

1,223 


Total  for  season. 


350 


350 


1,532 

1,222 

1,226 

153 

612 


5,968 


May 

June 

July 

August 

September. 
October. . . 
November. 


Chauplain  DrviBioN 
Annual  Stathubnt  ehomng  th»  total  quantity  (in  torn 


Total  for  season. 


3 
12 


15 


618 
3,693 
6,067 
2,975 
8,400 
6,720 
1,575 


80,048 


914 
418 


1,332 


195 
15 


210 
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liEPORT    OF    SrPERINTENPRKT    OF    PuBLIC    WoRKS         257 

DIVISION 

of  2,000  lbs,)  carried  during  the  seaaon  of  1920 


PsoDucn 

Products 

of 
aninuiU 

Miacel- 
lanaous 
produeU 

PnoDocn  or  Aoricultubi 

aodnkpcr 

FtrtiUien 

AU  other 

H»y 

Flaxseed 

Fruit* 

and  vece- 

tabln 

806 

4,066 

1,405 

1,116 

2,284 

157 

585 

729 

1,020 

502 
2,852 

1,220 
746 

3 

5,377 
7,660 
3,836 
4,649 
336 

1,350 
300 

4 

2,056 

2,772 

1,650 

25,824 

4 

3 

7,296 

3,354 

2,056 

—  (Continued) 

of  2,000  lbs.)  of  easibound  freight  during  the  season  of  1920 


806 

1,405 

1,116 

2,284 

157 

585 

729 

1,020 

1,220 

746 

200 

236 

4 

2,056 

2,772 

436 

4 

7.296 

2,056 

—  {Continued^ 

of  2,000  lbs.)  of  westbound  freight  during  the  season  of  1920 


4,066 

502 
2,852 

3 

5,177 
7,660 
3,600 
4,549 
336 

1,350 
300 

1,650 

25,388 

3 

3,354 

Digitized  by  VjOOQIC 


258    RePOHT  of  SuPEHlNTENnEXT  OF  PuBLIC  WoRKS 


Champlain  Division 
Annual  Statement  showing  the  total  quantity  {in  tons  of 


Pboductb 

OF  FORBST 

Lumber 

Wood  poip 

Pulpwood 

Another 

10,191 
23,851 
20,476 
18,129 
19,562 
20,894 
16,369 

253 
1,626 

240 
1,319 
1,345 
1,249 

986 

4,740 
7,632 
18,862 
13,781 
18,563 
11,404 

108 
246 

246 
246 

129,472 

7,018 

74,972 

846 

May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


Champlain  Division 
Annual  Statement  showing  the  total  qwmtity  (in  tons  of  2,000  lbs.) 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


9,615 
23,851 

263 
1,626 

4,740 

108 

20,476 

240 

7,632 

246 

18,129 

1,319 

18,852 

246 

19,562 

1,017 

13,781 

246 

20,894 

1,249 

18,563 

16,369 

986 

9,568 

128,896 

6,690 

73,136 

846 

Champlain  Division 
Annual  Statement  showing  the  total  quantity  {in  tons  of  2,000  lbs.) 


May 

June 

July 

August — 
September. 
October. . . 
November. 


576 


328 


1,836 


Total  for  season . 


576 


328 


1,836 


Digitized  by  VjOOQIC 


Report  op  SrPEWNTKNi>ENT  of  Public  Works      259 

—  (Canduded) 

2,000  Ws.)  carried  during  the  eeaean  of  1920  —  (Concluded) 


1 

PBOBucn  or 

not  Qbodiid 

Aathimeito 

Bitu- 

■ainov* 

eosl 

Iron  on 

Band, 
■mvJ 

Ctay 

A!]  other 

Totel 

3,116 
4,288 
3,834 
1,180 
2,687 
420 
1,004 

2,035 
682 
215 
478 
480 
248 

10,012 
14,784 
24,304 
22,420 
29,296 
22,360 
8,952 

1,664 
3,586 
6,834 
2,964 
4,864 
4,158 
2,675 

1,487 
1,365 
3,618 

638 
2,616 

798 
1,099 

750 

642 
266 

38,323 
65,906 
83,007 
79,168 
89,778 
81,600 
47,826 

16,429 

4,038 

132,128 

26,745 

11,521 

1,647 

486,598 

—  (CinUinued) 

of  eaetbound  freight  during  the  eeaeon  of  1920 —  (Concluded) 


9,900 
14,784 
24,304 
22,420 
29,296 
22,360 

8,962 

600 
1,676 
4,110 
2,634 
3,166 
2,160 
2,676 

642 

23,802 
51,194 

61,460 

64,883 

255 

68,291 

66,567 

41,976 

132,016 

16,910 

797 

378,173 

—  {Continued) 

of  v>ee(bound  freight  during  the  season  of  1920  —  (Concluded) 


3,116 
4,288 
3,834 
1,180 
2,587 
420 
1,004 

2,035 
682 
215 
478 
480 
248 

112 

1,064 
1,911 
2,724 
430 
1,708 
1,998 

1,487 
1,365 
3,518 

638 
2,616 

798 
1,099 

760 

14,621 
14,712 
21,647 
14,276 
21,487 
16,033 
6,860 

16.429 

4,038 

112 

9,835 

11,521 

750 

107,425 
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Champlain  Division 
Anncjal  Statement  ahowing  the  toted  quantity  (in  tons  of 


MA.XaFACTaRBO 

Iron 
or  steel 
articles 

Petraleum 

and 
other  ml 

Cement 
and 
lime 

May 

618 
3,080 
6,472 
2,380 
6,860 
3,780 

991 

June 

3 
12 

July 

"  '••J 

August 

September 

October 

168 

November 

Total  for  season 

15 

23,181 

168 

Champlain  Division 
Aknxjal  Statement  showing  (he  total  quanJUty  {in  tana  of 


May 

June 

July 

August 

September. 
October.  . . 
November, 


Total  for  season . 


May 

June 

July 

August. . . 
September 
October. . 
November 


Champlain  Division 

Annual  Statement  shomng  the  total  quantity  (in  tons  of 

618 
3 
12 


Total  for  season. 


15 


3,080 
6,472 
2,380 
6,860 
3,780 
991 


23,181 


168 


168 
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—  (Continued) 

2,000  Jbs,)  of  through  freight  carried  during  the  season  of  1920 


Pboductb 

Products 

of 
aDimalB 

Miscel- 
hkneous 

PKODircn  OP 
AouccLTun 

Brick 

and  paper 
products 

Fertilixan 

Another 

Iby 

Flaxned 

195 

528 
681 
127 

3,730 

1,278 
1,026 
2,284 
167 
515 
729 
858 

502 

3 

2,852 

3,626 
4,081 
3,095 
4,045 

1,350 
300 

4 

196 

1,336 

1,650 

18,577 

4 

3 

6,847 

3,364 

—  (CorUinued) 

2,000  lbs.)  of  through  freight,  easibound,  during  the  season  of  1920 


528 
681 
127 

1,278 
1,026 
2,284 
157 
515 
729 
858 

4 

1,336 

4 

6,847 

—  {Continued) 

2,000  U)8.)  of  through  freight,  xoedbound,  during  the  tetuon  of  1920 


195 

3,730 

502 

3 

2,852 

3,626 
4,081 
3,095 
4,045 

1,350 
300 

195 

1,650 

18,577 

3 

3,354 
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Chamflain  Division 
Annual  Statement  showing  the  total  qtumtity  {in  tons  of  2,000  lbs.) 


Products  or  Fommn 


Lumber 


Woodpvlp 


May 

June 

July 

August . . . . 
September . 
October — 
November. 


5,966 
17,113 
12,761 
11,980 
11,127 
14,018 
10,508 


Total  for  season . 


83,473 


253 
1,085 

240 
1,319 
1,017 
1,249 


6,149 


Chamflain  Division 

Annual  Statement  showing  (he  total  quantity  (in  tons  of  2,000  Ws.)  or 

May 

Jime 

July 

August 

September 

October 

November 


Total  for  season . 


5,390 

253 

17,113 

1,085 

12,761 

240 

11,980 

1,319 

11,127 

1,017 

14,018 

1,249 

10,508 

986 

82,897 

6,149 

Chamflain  Division 
Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs.) 


May 

June 

July 

August. . . . 
September. 
October — 
November . 


Total  for  season . 


576 


576 
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—  {Concluded) 

of  through  freight  carried  during  the  season  of  1920  —  (Concluded) 


PiiODiion  or  TBa  OmooNS 

Anthracite 
coal 

Bitu- 
minous 

Iron  ore 

Sand, 
■tons, 
gravel 

Clay 

All  other 

Total 

2,352 
3,681 
3,137 
1,021 
2,587 

442 

2,035 
682 
216 
366 
480 
248 

10,012 
14,784 
24,304 
22,420 
29,296 
22,360 
8,962 

26 
5i5 

i^ioo 

1,118 

1,100 

1,365 
3,256 

134 
1,566 

798 
1,099 

542 

255 

28,695 
46,797 
55,948 
43,858 
59,710 
48,645 
23.836 

13,220 

3,926 

132,128 

3,059 

9,307 

797 

307,389 

—  (Continued) 

throu^gh  freight,  eastbound,  during  the  season  of  1920  —  (Concluded) 


9,900 
14,784 
24,304 
22,420 
29,296 
22,360 

8,952 

17,349 

542 

36,231 

39,716 

35,876 

255 

42,214 

38,356 

21,304 

132,016 

797 

230,046 

—  (Continued) 

through  freight,  westbound,  during  the  season  of  1920  —  (Concluded) 


2,352 
3,681 

2,036 
682 
216 
366 
480 
248 

112 

26 

1,100 
1,365 
3,265 

134 
1,556 

798 
1,099 

11,246 
11,666 

3,137 
1,021 
2,587 

442 

516 

16,232 
7,982 

1,400 
1,118 

17.496 

10,289 

2,532 

13,220 

3,926 

112 

3,059 

9,307 

77,343 
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Champlain  Division 
Annual  Statement  showing  the  total  quantity  {in  tons  of 


MAMDrACrcRSD  Pboducts 

PnoDrcis  or 

AaBlCULTUBS 

Petro- 
leum 

and 
other 

oil 

Cement 
and 
lime 

Brirk 

Paper 
and  paper 
products 

All  other 

Hay 

127 
90 

Fruits 

and  rese- 

tablra 

May K . . . 

1,223 
1,632 
1,222 
2,140 
403 
612 

is 

278 
539 
619 

336 

ij5i 

3,679 
741 
604 
336 

June 

613 
696 
696 
1,640 
2,940 
934 

July 

August 

Seotember 

70 

October 

November 

162 

2,056 

Totalfor  season.. . . 

7,217 

7,132 

15 

1,436 

7,247 

449 

2,056 

Champlain  Division 
Annual  Statement  showing  the  total  qaanlity  (in  tons  Of 


May 

1,223 
1,5.32 
1,222 
1,226 
153 
612 

278 
539 
619 

'266 

127 
90 

June 

July 

AufTUSt 

September 

236 

70 

October 

November 

350 

162 

2,056 

Total  for  season. . . . 

360 

5,968 

1,436 

436 

449 

2,056 

May 

Juno 

July 

August. . . 
September 
October. . . 
November 


Champlain  Division 
Annual  Statement  shounng  the  total  quantity  (in  tons  of 

3361.. 


Total  for  season 


613 
695 
595 
1,540 
2,940 
584 


6,867 


914 
250 


1,164 


15 


15 


1,551 

3,579 

505 

504 

336 


6,811 


Digitized  by  VjOOQIC 


RfPOKT    of    SrPFKINTrNDK.NT    OF    PrBTJC    WoTlKS  205 

—  (Concluded) 

2,000  lbs,)  of  local  freight  carried  during  the  season  of  1920 


PRODUCTB 

or  Forest 

P.ioDucTa  or  the 

QSODND 

Lumber 

Wood 

miip 

Pulp- 
wood 

All 
other 

Anthra- 
cite 
eoal 

Bitu- 
minous 
coal 

Sand, 
stoao. 
gravel 

Cl«y 

All 
other 

Total 

4,225 
6,738 
7,716 
6,149 
8,436 
6,876 
6,861 

764 

607 
697 
169 

"112 

1,638 
3,686 
6.319 
2,964 
3,464 
3,040 
2,675 

387 

760 

9,728 
19,109 

641 
328 

4,740 
7,632 
18,852 
13,781 
18,663 
11,404 

108 
246 

246 
246 

263 

504 

1,060 

27,069 
36,300 
30.068 

420 
662 

32,965 

23,990 

45,999 

869 

74,972 

846 

3,209 

112 

23,686 

2,214 

750 

178.209 

—  {Concluded) 

2,000  lbs.)  of  local  freight,  eastbound,  during  the  season  of  1929 


4,226 

600 
1,675 
4,110 
2,534 
3,166 
2,160 
2,675 

6,453 

6,738 

641 

4.740 

7,632 

18,862 

13,781 

18,563 

9,568 

108 
246 
246 
246 

15,963 

7,715 

21,744 

6,149 

29,007 

8,435 

26,077 

6,876 

28,211 

6,861 

20,672 

45,999 

641 

73,136 

846 

16,910 

148,127 

—  (Conduded) 

2,000  lbs.)  of  local  freight,  westbound,  during  the  season  of  1920 


764 
607 
697 
159 

ii2 

1,038 

1,911 

2,209 

430 

308 

880 

387 

750 

3,275 

3,146 

263 

504 

1,060 

5,315 
6,293 
3,991 

328 

420 
562 

4,744 
3,318 

i,836 

328 

1,836 



3,209 

112 

6,776 

2,214 

750 

30,082 
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CAYUGA  AND  SENECA  DIVISION 

Annual  Statement  showing  the  toUU  quantity  (in  tons  of  2,000  lbs.) 

carried  during  the  season  of  1920 


MANUFACTtrBBD   PsODnCTS 


Petro- 
leum 


other 
oil 


Cement 
and 
lime 


Salt 


Prod- 
ucts of 
acri- 

culture — 
Fruite 

and  vece- 
«ablee 


Prod- 
ucts 
of  thr 
ground — 
Sand, 
stone, 
gravel 


Toul 


May 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  season. 


1,385 
2,135 
7,265 
3,030 
1,980 
235 


1,441 
3,343 
3,062 
2,899 


290 


290 


16,020 


10,735 


29 


1,370 
2,996 
2,280 
2,762 
465 


1,385 

4,9-16 

13,593 

8,362 

7,631 

729 

290 


29 


9,862 


36,936 


Cayuga  and  Seneca  Division  —  (Continued) 

Annual  Statement  showing  the  total  quantity  {in  tuns  of  2,000  lbs.) 

of  easibound  freight  during  Uie  season  of  1920 


May 

June 

July 

August. . . . 
September. 
October .  . . 
November. 


Total  for  season . 


290 


290 


1,385 
2,135 
7,255 
3,030 
1,980 
235 


16,020 


1,441 
3,343 
3,052 
2,899 


10,735 


29 


29 


1,370 
2,995 
2,280 
2,752 
465 


9,862 


1,385 

4,946 

13,593 

8,362 

7,631 

729 

290 


36,936 
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Catuga  and  Seneca  Division  —  (Continvsd) 

Annual  Statement  showing  the  total  quantity  (in  Urns  of  2,000  lbs,) 

of  through  freight  carried  during  the  season  of  1920 


MAirurACTURBD  Products 


Petrolottm 

And 
other  oil 


Cement 
and 
lime 


Salt 


Total 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


1,285 


707 

963 

1,273 

1,258 


90 


90 


1,285 


4,201 


1,285 

707 

963 

1,273 

1,258 


90 


5,576 


Cayuga  and  Seneca  Division  —  {Continued) 

Annual  Statement  showing  total  quantity  (in  tons)  of  through  freight^ 

eastbound,  during  the  season  of  1920 


May 

1,285 

707 

963 

1,273 

1,258 

1,286 

June 

707 

July 

963 

"  ***•/ •  • 

August 

1,273 

September 

1,258 

October 

November 

90 

90 

Total  for  season 

90 

1,285 

4,201 

5,576 
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Catuga  and  Seneca  Division  —  {Continued) 

Annual  Statement  showing  the  total  qiuintity  (in  tans  of  2,000  ft.<f.) 
of  local  freight  carried  during  the  season  of  1920 


May 

June 

July 

August 

September. 
October. . . 
November. 


Total  for  season. 


MANirrACTUiuBD  Pboducts 


Petro- 
leum 
*nd 
other 
oil 


200 


200 


Cement 
and 
lime 


100 
2,135 
7,255 
3,030 
1,980 

235 


14,735 


Salt 


734 
2,380 
1,779 
1,641 


6,534 


Prod- 
ucts of 
aKri- 

culture — 
FruiU 

and  vege- 
UbleR 


29 


29 


Prod- 
ucte 
of  thfi 
ground — 
Sand, 
stone, 
gravel 


1,370 
2,995 
2,280 
2,762 
465 


9,862 


Total 


100 

4,239 

12.630 

7,089 

6,373 

729 

200 


31,360 


Cayuga  and  Seneca  Division  —  (Conduded) 

Annual  Statement  showing  the  tobd  quantity  {in  tons  of  2,000  lbs.) 

of  local  freight,  eaatbound,  during  the  season  of  1920 


May 

June 

July 

August — 
September. 
October. . . 
November. 


Total  for  season. 


200 


200 


100 
2,136 
7,256 
3,030 

i,9r 

236 


14,736 


734 
2,380 
1,779 
1,641 


6,534 


29 


29 


1,370 
2,995 
2,280 
2,762 
465 


9,862 


100 

4,239 

12,630 

7,089 

6.373 

729 

200 


31,360 
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OSWEGO  DIVISION 

Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs.) 

carried  during  the  season  of  1920 


Products  of 
Munuils 

Products 

of 
forest. — 
Lumber 

Products 
of  the 

ground. — 
Sand, 
stone, 
ffravcl 

Total 

July 

1,040 

700 

1,893 

1,040 

August. .  .* 

241 

941 

September 

1,893 

November 

85 

85 

Total  for  season 

85 

241 

3,633 

3,969 

Obwbgo  Division  —  {Continued) 

Annual  Statement  Hhowing  the  total  quardity  {in  tons  of  2,000  lbs.) 

of  eastbound  freight,  during  the  season  of  1920 

July. . . 
August 


September. 
November. 


Total  for  season . 


85 


85 


241 


241 


1,040 

700 

1,443 


3,183 


1,040 
941 
1,443 
85 


3,509 


OswEOO  Division  —  {Continued) 

Annual  Statement  showing  the  total  quantity  {in  tons  of  2,000  lbs.) 

of  loestbound  freight,  during  the  season  of  1920 
July I I  4601  460 
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Oswego  Division  —  (Contimied) 

Annual  Statement  showing  the  total  quardity  {in  tons  of  2,000  lbs.; 

of  through  freight  carried  during  the  season  of  1920 


ProducU  of 

AQtinAlB 

Products 

of 
forest.— 
Lumber 

Products 
of  the 

ground. — 
Sand. 
Bton«s 
gravel 

Total 

July 

1,040 
993 

1,040 
241 

*'**v 

August 

241 

SeDtember 

993 

November 

85 

85 

Total  for  season 

86 

241 

2,033 

2,359 

OswBOO  Division  —  (Continued) 

Annual  Statement  showing  the  total  quanUty  (in  tans  of  2,000  lbs.) 
of  through  freight,  eastbound,  during  the  season  of  1920 


July 

1,040 
993 

1.040 

•"**^ 

August 

241 

241 

SeDtember 

993 

November 

86 

85 

Total  for  season 

85 

241 

2,033 

2,359 
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OswBGO  DnasioN  —  (Continued) 

Anntjal  Statement  showing  the  total  quantity  (in  Urns  of  2,000  lbs.) 

of  local  freight  carried  during  the  season  of  1920 


Products  of 

the  ground. — 

Sand,  stone, 

gravel 


Total 


August 

September 

Total  for  season 


700 
900 


1,600 


700 
900 


1,600 


Oswego  Division  —  {Continued) 

Annual  Statement  showing  the  total  quantity  (in  ions  of  2,000  Ihs.) 
of  local  freight,  ea^tboiind,  during  the  season  of  1920 

August 

September 


Total  for  season . 


700 
450 

700 
450 

1,160 

1,150 

Oswego  Division  —  (Concluded) 

Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs.) 

of  local  freight,  westbound,  during  the  season  of  1920 
September I  4601  450 
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BLACK  RIVER  DIVISION 

Annual  Statement  showing  the  total  quantity  {in  ions  of  2,000  lbs.) 

carried  during  the  season  of  1920 


Products  or 

AORICULTIJRK 

Pr<x'.iints 

of  the 
((round. — 
Sand,  Ktone, 

gravel 

Hay 

Fruits 

aiid 

vpgetahles 

Total 

June 

40 



1,400 

400 
600 
200 
400 
200 

1.440 

July 

400 

August 

600 

September 

200 

October 

400 

November 

480 

680 

Total  for  season 

40 

480 

3,200 

3,720 

Black  River  Division  —  (Continued) 

Annual  Statement  showing  the  total  quantity  {in  totis  of  2,000  lbs,) 

of  eastbound  freight,  during  the  season  of  1920 


June 

1,400 
400 
600 
200 
400 
200 

1,400 
400 

July 

Auficust 

600 

September 

200 

October 

400 

November 

480 

680 

Total  for  season 

480 

3,200 

3,680 

BuACK  River  Division  —  {Continued) 

Annual  Statement  showing  the  total  quantity  {in  tons  of  2,000  lbs.) 

of  westbound  freight,  during  the  season  of  1920 
June 40 | 40 
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Black  River  Division  —  (Continued) 

Annual  Statement  showing  the  total  qtmntity  (in  tons  of  2,000  lbs.) 

of  heal  freight,  carried  during  the  season  of  1920 


Products  or  Aoricui^turb 

Products 

of  the 

ground. — 

Sand,  stone, 

grarel 

Hay 

Cotton 

Fruita 

and 

vecetablea 

Total 

June 

40 

1.400 
400 
600 
200 
400 
200 

1,440 
400 

July 

August 

600 

Seotember 

200 

October 

400 

November 

480 

680 

Total  for  season .  . 

40 

480 

3,200 

3,720 

Black  River  Division  —  (Continue) 
Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs,) 
of  local  freight,  easibound,  during  the  season  of  1920 


June 

1,400 
400 
600 
200 
400 
200 

1,400 
400 

July 

Aumist 

600 

SeDtember 

200 

October 

400 

November 

480 

680 

Total  for  season .  . 

480 

3,200 

3,680 

Black  River  Division  —  (Concluded) 

Annual  Statement  showing  the  total  quantity  (in  tons  of  2,000  lbs.) 

of  local  freight,  westbound^  during  the  season  of  1920 
June I  4C 1 1 1  40 
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The  following  statement  shows  the  average  lake  and  canal  rates  on 
wheat,  in  cents  per  bushel,  since  1890 


YEAR 

Lake 

Canal 

YEAR 

Lake 

Canal 

1890 

1.98 

3.87 

3.53 
3.44 
4.65 
3.13 
2.20 
3.70 
1.84 
2.87 
2.92 
2.51 
3.46 
3.73 
4.03 
3.14 
3.87 

1906 

1.67 
1.54 
1.10 
1.27 
1.06 
1.03 
1,36 
1.40 

4.24 

1891 

1907 

5.07 

1892 

2.21 
1.66 
1.24 
1.80 
1.60 
1.25 
1.69 
2.50 
1.82 
1.76 
1.50 
1.40 
1.50 
1.64 

1908  

5  00 

1893 

1909 

3.90 

1894 

1910 

4.08 

1895 

1911 

4.36 

1896 

1912 

4.32 

1897 

1913 

4.57 

1898 

1914 

4.27 

1899 

1915 

1.33 
1.12 

4.47 

1900 

1916 

5.00 

1901 

1917 

5.50 

1902 

1918 

2.00 
2.21 
2.89 

9.80 

1903 

1919 

8.31 

1904 

1920 

11.05 

1905 
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Average  rate  per  btcshel,  on  wheat  by  lake,  from  Chicago  to  Buffalo  , 
and  by  canal,  from  Buffalo  to  New  York,  during  the  season  of  1920 


May 

June 

July 

Aos. 

Sept. 

Oct. 

Not. 

Avence 

Lake 

Canal 

3.250 
11.000 

3.250 
11.000 

2.750 
8.000 

2.750 
8.250 

2.750 
8.250 

2.750 
10.202 

2.750 
10.202 

2.893 
9.558 

The  following  statement  shows  the  number  of  clearances  issued  at  each 
office  during  the  season  of  1920 

Clearanoet 

Troy 2,306 

Schenectady 70 

Utica 23 

Rome 51 

Syracuse 782 

Rochester 179 

Tonawanda 137 

Buflfalo 646 

Fort  Edward 112 

Hudson  Falls 36 

Glens  Falls 63 

WhitehaU 1 ,227 

Waterloo 273 

Fulton 43 

Oswego 35 

Total 5,983 
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REPORT  OF  THE  SPECIAL  JOINT  COMMITTEE  ON 
TAXATION  AND  RETRENCHMENT 


Jamary  1,  1921 
To  the  Senate  <md  Assembly: 

Wlien  the  Lej^alafeare  iisgemUed  in  Jannaxyi  1919^  ihe  State 
gqs^ecnm&ki  was  f  aeing  a  fierioua  rev^Boie  pcoUem.  The  MtuatioA 
waa  aggravated  by  the  critical  financial  aituatioiL  which  the  citie» 
also  faced.  The  very  sharp  increase  in  the  cost  of  personal  serv- 
ices, supplies  and  materials,  and  the  laaa  of  eiBeiae  revenues  had 
brought  both  the  State  and  the  cities  of  the  State  to  a  finjuacial 
crisis  more  serious  than  any  that  has  existed  saaoe  the  Civil  War; 
It  was  recognized  on  all  sides  thai  nothing  short  of  heroic  meas- 
ures were  demanded  to  meet  the  sitoatioia  and  as  a  result  this 
special  joint  committee  was  appointed  on  January  23d,  ^'to 
inquire  into  and  investigate  the  subject  of  taxation  and  to  report 
remedial  legislation  on  ot  before  March  IStfa/' 

As  soon  as  this  committee  was  organized,  we  recognized  the  far- 
reaching  and  complicated  dhaxacter  of  the  problems  which  had 
been  entrusted  to  us  f (Mr  examination  and  repoort  We,  therefore, 
associated  with  the  committee  as  counsel  and  as  advisors  the  ex:- 
perienced  tax  lawyers  d  this  State  and  leading  tax  experts,  not 
only  from  this  State,  but  from  othei:  states  as  welL  As  a  means 
of  making  the  most  of  the  brief  time  allowed  the  committee,  we 
requested  our  advisors  and  counsel  to  ait  widi  the  committee  and 
to  take  part  in  our  deliberations.  •  We  feel  that  this  innovation  haa 
more  than  justified  itself  by  the  reaolt 

After  the  most  careful  consideration  your  comimittee  decided 
unanimously  to  recommend  the  passage  of  the  present  State 
Income  Tax  Law.  In  spite  of  the  opposition  to  this  measure  on 
the  part  of  certain  highly  respected  advisors  of  the  committee,  we 
were  convinced  that  there  was  no  other  method  of  meeting  the 
situation  on  a  thoroughly  sound  and  practical  basis.  Taxes  are 
never  popular,  and  new  taxes  are  particularly  resented.  In  spite 
of  this  fact,  the  people  of  the  State  have  recognized  the  fact  that 
additional  revenues  were  necessary  and  that  the  income  tax  was  the 
fairest  way  of  raising  the  needed  funds. 

[6] 
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As  was  to  have  beeoi  expected,  a  number  of  minor  defects  in  the 
State  Income  Tax  Law  were  discovered  ftfter  its  passage.  During 
the  latter  part  of  1919  and  early  in  1920  these  matters  weore  con- 
sidered by  your  committee  and  the  necessary  changes  enacted  dur- 
ing the  1920  session  of  the  Legislature. 

It  is  the  purpose  of  this  report  to  outline  briefly  the  more  im- 
portant problems  whidh  the  committee  has  faced  during  the  past 
two  years  and  to  explain  the  imderlying  purposes  which  have 
guided  it  in  the  development  of  the  New  York  State  Income  Tax 
Law. 

The  work  of  this  committee  would  have  been  impossible  with- 
out the  loyal  assistance  which  we  received  from  counsel  and  ad- 
visors. The  committee  desires  to  express  its  appreciation  particu- 
larly of  the  services  rendered  by  Messrs.  Laurence  A.  Tanzer, 
Robert  C.  Gumming,  Wallace  McOlure,  Charles  J.  Tobin,  Harold 
G.  Aron  and  William  F.  Dowling,  who  acted  as  counsel  to  the  com- 
mittee; by  Professor  Edwin  B.  A.  Seligman,  Professor  Charles  J. 
Bullock,  Hon.  Walter  H.  Knapp,  Hon.  John  J.  Merrill  and  Mr. 
William  P.  Capes,  who  served  as  tax  advisors ;  and  by  Dr.  Luther 
Oulick,  who  acted  as  chief  of  the  committee^s  staff  in  the  editing 
and  preparation  of  this  report.  The  New  York  State  Conference 
of  Mayors  and  other  city  officials,  through  its  committee  on  taxa- 
tion, headed  by  Mayor  William  J.  Wallin  of  Yonkers  assisted 
largely  in  our  work.  This  was  also  true  of  the  Advisory  Council 
of  Seal  Estate  interests  of  New  York,  the  New  York  State  Tax 
Association,  and  the  National  Tax  Association.  To  these  organ- 
izations and  to  their  representatives  who  worked  with  this  com- 
mittee, we  desire  to  express  our  indebtedness  and  our  appreciation. 

FREDERICK  M.  DAVENPORT, 

FRANKLIN  W.  JTJDSON, 

J.  A.  MoGINNIES, 

JOHN  J.  BOYLAN, 

PETER  A.  ABELES, 

EDWARD  J.  FLYNN. 
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OHAPTEB  I 
The  Developmeiit  of  the  New  Tork  State  Tax  ItyBtem 

Dutch  Origin 

The  tax  system  of  the  State  of  New  York  is  the  result  of  three 
hundred  years  of  history  on  this  continent.  The  Dutch  who  set- 
tled and  controlled  New  Amsterdam  and  New  Netherlands, 
which  now  form  New  York  State,  were  primarily  traders.  New 
Amsterdam  was  the  distributing  center  for  goods  imported  from 
Holland.  It  was  the  key  to  the  trade  of  the  Hudson  Valley  and 
lay  as  well  on  the  direct  route  from  New  England  to  Virginia. 
It  was  only  natural  under  these  conditions,  for  the  public 
revenues  to  be  derived  from  indirect  taxes,  from  duties  on  import, 
export  and  tonnage,  and  from  excise,  a  plan  which  was  adopted 
the  more  readily  as  this  policy  was  extensively  developed  in  the 
mother  country  at  the  time.  Direct  taxes  were  resorted  to  only 
when  the  revenues  derived  from  these  indirect  sources  became 
deficient.  When  this  became  necessary,  the  effort  was  first  made 
to  solicit  voluntary  contributions  from  ^'each  according  to  his 
condition,'^  and  when  this  proved  only  partly  successful,  definite 
individual  quotas  were  assigned,  and  payment  was  made  com- 
pulsory for  the  "  disaffected  or  ill-disposed  persons.'*  This  sys- 
tem of  contributions  and  assessed  quotas  gradually  developed  into 
a  direct  tax  on  the  person,  his  ability  to  pay  being  measured  by 
his  property.  This  development  was  practically  completed  by 
1654,  when  Peter  Stuyvesant  secured  from  the  home  govern- 
ment authority  to  lay  and  collect  ^'  an  honest  and  fair  tax  upon 
real  property,  as  land,  houses  or  lots,  and  milch  cows  or  draught 
oxen." 

English  Influence 

The  influence  of  the  English  was  very  pronounced  in  the  early 
development  of  the  New  York  tax  system.  Throughout  New 
England  direct  taxes  were  customary  from  the  earliest  days.  In 
developing  the  direct  property  tax  as  a  new  source  of  revenue, 
the  New  Amsterdam  Dutch  were  unquestionably  following  the 
lead  of  the  English  colonists.  In  1650  Secretary  Von  Tienhoven 
studied  the  New  England  taxes  and  reported  that  ^^  all  the  prop- 
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6rty  and  means  of  the  peopfo^  «b  well  of  the  highest  as  of  the 
lowest^  were  ajiprAiaed  hj  the  magistntteB  MMd  taxed,  waeording 
to  each  man's  ability,  for  the  payment  of  the  governor,  deputy 
governor,  magistrates,  secretaries,  marshals,  constables,  military 
•offioers,  ministerB  and  sohoofanaitoM,  for  the  ereetion  of  churches, 
schoolhonaes  and  town  edifices,  &>r  the  vqairs  a£  hridgaa,  for 
the  erection  of  ordinaries  ior  tnurden  ci  the  Univeisity  of  Bos- 
ton, f  09*  the  support  of  the  Oenerid  AiBemUy  and  of  tlte  ^jtenecal 
Oonit."  A  further  evidenoe  ef  the  iaflweBoe  of  tihe  New  Wngiand 
colcmiBto  is  to  be  f  ovnd  in  •ortianB  of  Long  Island  settled  largely 
from  Oonneodeut  and  JBtasBacfauoette  Bay  in  which  dis«ct  prop- 
•erty  taxes  were  in  foroe  masy  yeass  before  Ifew  Amarterdam 
was  forced  to  adopt  them. 

Under  ths  €eUmial  Assembly 

With  the  OBtaiDliahiiKQt  of  the  Cofamial  Assembly  in  1683,  the 
.general  property  tax  hecame  a  reoagnifled  part  of  the  tax  systam 
<if  the  oolony,  and  while  it  was  -relied  upon  <oiily  oecasifNaaily  by 
the  cohmial  go^rerament,  it  became  a  i«gular  annual  source  of 
revBuae  for  a  mmdier  of  the  local  units.  In  New  York  city  and 
in  sevTorai  Long  Island  towns  the  aasesBment  rolls  from  this 
period  are  still  preserved.  The  direct  property  tax  was,  how- 
•e?er,  of  ceonparative  nnimportaotee  until  well  along  in  the 
ei^teenth  and  nineteenth  centuries.  In  New  Yoric  city,  for 
^exampIe,  toward  the  end  of  the  eighteenth  century,  the  bulk  of 
the  revenues  were  received  fronir  the  rental  of  city-owned 
property  —  docks,  market,  ferry,  slaughter-house,  wateivk*,  land, 
rope-walk,  powder  magazine,  derri<^,  weigh  house,  and  brick- 
yard. Very  considerable  amounts  were  collected  from  tavem 
licenses  and  from  fines  and  fees,  the  bulk  of  which  went  directly 
to  the  officials  in  lieu  of  salaries.  Before  the  English  control 
oi  the  city,  large  revenues  were  derived  f  lom  the  sate  of  the  f ree- 
-doms  of  the  city  which  were  made  a  condition  of  doing  business 
in  the  city. 

Effect  of  Fedemtion 

The  Eevohition  and  tho  establishment  of  the  Oonfederation 
made  little  immediate  dmnge  in  the  tax  or  revenue  system  of 
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the  state  or  ito  liwal  divisions.  The  New  Federal  Constitution, 
lioweyer,  xAtrodmced  a  very  impoTtant  factor  in  that  it  dei»riTed 
the  state  ei  the  idgkl  to  eoUeot  import,  export  and  tonnage  dutiesy 
and  opened  Ibe  ynj  for  federal  internal  revexme  taxes  in  com- 
petfslion  wth  the  state  asd  mvndeipal  lems.  The  result  of  this- 
was  to  force  the  states  and  the  cities  to  rely  moee  catensivelj 
upon  the  direct  property  tax.  The  outstanding  difficulties  of  the 
general  property  tax  became  apparent  as  soon  as  it  was  utilized 
to  any  eeniideraUe  extent,  and  many  and  varied  efforts  were 
made  in.  the  effort  to  secure  impartial  assessmcBta,  the  full  disr 
closnre  of  peraecal  property  and  fair  equalixation. 

Sofmomic  Development 

The  developnieai  of  the  State  of  New  York  was  treiamdously 
rapid  alter  tiue  elose  oi  the  War  of  1812.  The  increase  a£  popu- 
lation ^weeEL  1810  sDid  1830  was  phoomettal,  espesially  in  the 
agricuhnral  regions.  By  1840  two-thirds  of  the  populadon  was^ 
angagisd  in  agricultnrey  and  the  state  ranked  first  in  the  TTnio» 
in  the  prodnetion  of  barley,  oats,  hackwheat,  hops,  potatoes,  hay 
and.  wool.  The  milling  industry  was  centered  in  Bocdiester  and 
Oswctgo  until  the  middle  of  the  century  when  it  was  dra/wn  by 
westerA  wheat  to  Miueapolis  asd  St  Paid.  Maniufaeturing 
plants  spraaoig  up  as  if  Iqr  magie  until  New  York  e^«rte>ok  and 
sujrpaased  P^uasylvania  said  Massa^hiisette  by  1830.  The  textile. 
inductary  and  the  factory  system  were  just  beginning  in.  1812.. 
By  1840  there  were  323  woolen  mills  and  117  cotton  miUs,  and^ 
home  industry  was  very  extensive.  The  development  of  means 
of  communication  was  also  marked.  Over  350  turnpike  anj 
bridge  companies  were  created  by  the  Legislature  from  1799  tO' 
1819.  Private  canals  and  later  ^State  canidb  ware  constructed^ 
so  tkat  by  1840  there  were  840  miles  of  canals.  Steam  navigifr- 
tien>  beginning  with  Fulten's  experiment  of  1807,  was  cemmeK^ 
ciaUy  sueeeaeful  by  18(14^  and  was  rapidly  extended  after  that 
time.  Steam  raihroadb,  which  were  first  construeted  in  1881, 
made  fmAk  progress  that  by  1%4A  &75  miles  si  track  had  faesai 


The  de¥elef  meat  ef  the  filate  was  osnAinttsd  wvtk  ev«i  gneaiew 
vigor  donng  the  sMoeerih^  yearn     White  tkr  West,  teeh  the 
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leadership  from  New  York  in  agriculture  and  in  the  milling 
industry,  the  tremendous  growth  of  our  urban  centers  and  the 
development  of  modem  manufacturing  have  been  so  phenomenal 
that  the  State  of  New  York  is  now  the  financial  and  commercial 
center  of  the  country  and  exerts  an  important  influence  in  inter- 
national finance. 

New  Wealth 

As  a  result  of  the  forces  that  we  have  just  outlined,  the  State 
of  New  York  developed  from  a  sparsely  settled  agricultural  and 
trading  settlement  to  a  densely  populated  industrial  and  com- 
mercial State.  In  the  transition  new  types  of  wealth  have  been 
created;  enormous  reservoirs  of  intangible  personal  property  and 
tremendous  corporations  have  arisen ;  public  franchises  have  come 
into  existence;  the  entire  banking  system  has  been  erected. 
Parallel  with  this  development  there  have  been  no  less  startling 
social  changes.  The  industrial  era  and  immigration  have  cre- 
ated a  large  class  of  wage  earners,  while  the  development  of  cor- 
porations with  their  staffs  has  created  a  new  prosperous  but 
salaried  class.  Political  changes  of  importance  have  naturally 
occurred.  The  property  qualification  for  voters  has  been  abol- 
ished and  more  recently  women  have  been  admitted  to  the  suf- 
frage. The  vast  extension  of  the  direct  and  regulatoiy  services 
of  State  and  local  government  have  not  only  increased  the  demand 
for  public  revenues,  but  have  also  changed  the  character  of 
government. 

Effect  on  Tax  System 

These  economic,  social  and  political  changes  have  resulted  in 
a  gradual  development  of  the  tax  system  of  the  State.  The 
original  general  property  tax  was  gradually  expanded  as  new 
types  of  property  developed.  When  corporations  arose,  the  effort 
was  made  to  tax  them  just  like  individuals.  Intangible  per- 
sonal properly,  represented  by  stock,  bonds  and  mortgages,  was 
treated  like  horses  and  cattle  as  far  as  taxation  was  concerned. 
When  the  new  salaried  and  professional  classes  arose,  the  effoit 
was  still  made  to  distribute  the  tax  burden  on  the  basis  of  prop- 
erty ownership  though  these  groups  held  almost  no  property. 
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From  time  to  time  changes  were  made  in  the  tax  system  to  fit 
it  to  the  new  conditions.  In  1823  corporations  were  specifically 
recognized  for  purposes  of  taxation^  and  were  to  be  assessed  for 
their  real  estate  and  capital  stock.  In  1863  it  was  also  provided 
that  corporate  surpluses  should  be  taxed.  In  1860  and  1881 
very  extensive  changes  were  made  in  the  tax  system  as  a  means 
of  requiring  the  corporations  to  pay  a  greater  share  of  the  tax 
burden.  The  annual  franchise  tax  on  corporations  was  imported 
from  Pennsylvania  in  1880  and  as  a  part  of  the  same  tax  reform 
movement  franchise  taxes  were  placed  upon  transportation,  trans- 
mission and  insurance  companies.  The  franchise  tax  upon 
public  utilities  and  elevated  railroads  was  added  in  1896.  The 
inheritance  tax  first  went  into  effect  in  1^86.  In  1899  the  tax 
on  special  franchises  was  established  as  a  result  of  Governor 
Boosevelt's  personal  pressure  upon  the  Legislature  and  the  pub- 
lic demand  for  the  adequate  taxation  of  the  right  to  use  the 
streets.  The  bank  stock  tax  enacted  in  1901  removed  bank 
stock  from  taxation  under  the  general  property  tax.  In  1906 
the  same  policy  was  adopted  with  regard  to  mortgages,  and  a 
recording  tax  was  established  in  place  of  their  taxation  as  per- 
sonal property.  The  next  significant  change  in  the  State  tax 
system  came  in  1917  with  the  establishment  of  a  tax  on  manu- 
facturing and  mercantile  corporations  based  upon  their  net 
income  in  lieu  of  personal  property  and  capital  stock  taxes  pre- 
viously imposed  under  the  general  property  tax.  In  1919  this 
tax  was  extended  to  include  all  domestic  and  foreign  corporations 
except  those  already  taxed  under  certain  other  provisions,  hold- 
ing companies  and  real  estate  companies.  In  1919,  through  the 
efforts  of  this  committee,  the  personal  income  tax  was  adopted. 

Revisions  to  Meet  Changing  Conditions 

It  will  be  seen  from  this  brief  outline  of  the  development  of 
the  iState  tax  system  that  the  effort  has  been  made  throughout  the 
entire  process  to  revise  the  tax  system  to  meet  the  changing 
social  and  economic  conditions  of  the  State.  iSTew  taxes  have 
been  devised  to  meet  new  kinds  of  property  or  to  reach  new 
social  groups  and  thus  to  secure  a  fairer  distribution  of  the  grow- 
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tion  useful.  We  trust  also  that  the  tahle  may  be  of  genuine  value 
to  the  members  of  the  Legislature,  as  it  has  already  been  to  the 
members  of  your  Committee. 

The  relative  importance  of  the  various  taxes  is  indicated  by 
the  amounts  derived  from  them.  An  eScMrt  has  been  made  in 
the  tabulation  to  set  this  forth  aegregating  the  amount  which 
will  go  to  the  State  and  the  amomat  whidki  will  go  to  the  localities 
€ttk  the  basis  of  estimatee  fear  1921.  A  numhear  of  minor  license 
taxes  have  been  omitted  from  the  tabulaticai  because  they  are  more 
police  regulations  than  they  are  taxea.  Among  these  are  the  HoeaQse 
prescribed  for  private  detectives  and  deteetive  agenciee  which 
produced  $12,750  during  1920^  and  the  steamship  ticket  agency 
license  which  produced  $825. 

As  a  means  of  explaining  the  interrelation  of  the  various  taxes, 
notes  have  been  added  to  the  tabulatioa.  It  will  be  seen  that 
the  taxea  are  dofvetaUed  in  the  most  intricate  manner.  Our  tax 
^jrelem  miuBt  be  considered  aa  a  unit,  and  any  proposed  change 
moat  be  studied  with  the  utmost  care  to  determine  its  effect  upon 
the  entire  structure. 

Note. —  For  a  more  complete  study  of  the  development  of  the  state  tax 
system  see;  "  History  of  the  New  York  Property  Tax  "  by  J.  C.  Sehwab;  "  The 
Development  of  Corporation  Taxation  in  the  State  of  New  York  "  by  M.  H. 
Hnster;  '"^ Financial  Hi^tery  of  the  State  of  New  York"  by  Don  C.  Sewers; 
**  Taxation  in  New  York  State  "  by  Frederick  David  Bidwell. 
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CHAPTER  n 
Proposals  aod  Suggestions 

The  first  inquiry  that  your  committee  undertook  in  19  W  was 
to  ascertain  if  the  then  existent  statutes^  more  particularly  those 
termed  indirect  tax  laws^  could  be  changed  or  modified  so  as  to 
meet  the  necessary  budgets  of  the  state  and  localities.  The  com- 
mittee sought  interviews  from  all  interested  on  the  subject  and 
called  hearings  at  the  instance  of  civic  bodies  and  their  repre- 
sentatives. The  State  Tax  Commissioners  were  heard  in  much 
detail^  both  President  Walter  H.  Enapp  and  Commissioner  John 
J.  Merrill  representing  the  Commission,  testified  before  the  comr 
mittee.  Their  most  suggestive  proposal  was  that  of  a  state  income 
tax,  which  has  been  recommended  by  them  in  their  report  to  the 
Legislature  for  the  year  1918. 

The  committee  heard  Mr.  Alfred  E.  Marling,  President  of  the 
Chamber  of  Commerce  of  the  City  of  New  York,  and  Mr.  Walter 
Lindner,  chairman  of  the  law  committee  of  the  Advisory  Council 
of  Beal  Estate  Interests,  who  submitted  a  proposed  income  tax 
which  was  examined  carefully. 

A  special  committee  of  the  State  Bar  Association  in  examining 
the  general  subject  of  taxation  reported  favorably  on  an  income 
tax. 

A  subcommittee  of  the  Xew  York  State  Conference  of  Minors 
and  Other  City  Officials  composed  of  Mayor  William  J.  Wallin 
of  Yonkers;  City  Treasurer  Joseph  0.  Wilson  of  Bochester;  J. 
Frank  ZoUer,  chairman  of  the  tax  conmiittee  of  the  State  Bar 
Association;  Commissioner  of  Finance  Charles  M.  Heald  of 
Buffalo ;  with  William  P.  Capes  as  secretary,  submitted  for  the 
consideration  of  the  committee  the  following  suggestions: 

1.  A  small  tax  levied  by  the  State  on  the  incomes  of  indi- 
viduals, the  revenues  obtained  to  be  divided  20  per  cent  to 
the  State  and  80  per  cent  to  the  localities  distributed  in  ac- 
cordance with  the  equalized  value  of  the  real  estate. 

2.  Revision  of  the  Emerson  Tax  Law  so  as  to  make  it  ap- 
plicable to  all  corporations  except  those  excluded  by  section 
210  of  the  State  Tax  Law. 
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3.  Enactment  into  law  of  a  business  tax  imposed  upon 
partnerships  and  individuals  in  business  and  measured  by  the 
net  income  arising  from  the  business,  to  be  divided  between 
the  State  and  the  localities. 

4.  A  repeal  of  the  existing  tax  upon  personal  property. 

5.  Inasmuch  as  the  Emerson  Law  and  the  proposed  busi- 
ness tax  upon  partnerships  and  individuals  in  business  in- 
volve exemptions  from  existing  personal  taxes  as  well  as  from 
taxes  upon  business,  while  the  income  tax  involves  only  the 
exemption  from  taxation  of  personal  property,  the  rate  on  cor- 
porations, partnerships  and  individuals  in  business  as  a  com- 
bination should  be  double  the  tax  on  individual  incomes. 

Jacob  A.  Cantor,  Esquire,  chairman  of  the  tax  department  of 
the  City  of  New  Yorl^  appeared  before  the  committee  on  February 
20,  1919,  and  stated  that  he  believed  in  personal  taxation;  that  if 
a  listing  system  were  established  the  present  law  could  be  enforced. 
He  urged  that  the  rate  on  personal  property  should  be  reduced  to  1 
per  cent,  or  even  one-half  of  1  per  cent,  with  a  deduction  of  only 
actual  indebtedness  and  that  in  the  taxation  of  personal  property 
the  residence  of  the  owner  should  be  disregarded  and  all  property 
should  be  assessed  wherever  located. 

Mr.  Stephen  Tyng,  president  of  the  Keal  Estate  Board  of  New 
York,  appeared  and  asked  that  real  estate  interests  be  treated  in  a 
manner  similar  to  other  taxpayers. 

Mr.  Stewart  Browne,  president  of  the  United  Real  Estate 
Owners  Association,  stated  that  his  solution  would  be  to  repeal 
every  tax  exemption,  except  to  religious  and  philanthropic  corpo- 
rations, 60  far  as  the  municipality  is  concerned.  He  urged  also 
that  the  tax  on  real  estate  be  established  at  a  fixed  rate. 

Mr.  Walter  Stabler,  comptroller  of  the  Metropolitan  Life  Insur- 
ance Company,  expressed  his  personal  belief  that  the  Federal 
Income  Tax  Law  and  the  success  with  which  it  had  been  collected 
should  be  an  example  to  the  State  for  doing  something  of  the  same 
kind. 

Mr.  Lawrence  McGuire,  chairman  of  the  ways  and  means  com- 
mittee of  the  Seal  Estate  Board,  suggested  a  tax  on  personal  prop- 
erty, and  informed  the  committee  that  there  were  sixty  billions  of 

Digitized  by  VjOOQIC 


20 

such  property  m  the  eLtj  of  New  Yofk  on  which  there  had  been 
paid  cmly  $2^^400,000  as  agamst  a  real  estate  aesessoie&t  of  eight 
baUons^  with  a  tax  paid  of  $204,000,000. 

Mr.  Bobert  £.  Dowling  advocated  a  low  personal  property  tax, 
not  an  income  tax,  and  stated  he  felt  an  income  tax  would  be 
unpopulax. 

Mr.  Nathan  Hirseh,  chairman  of  ihe  Mayor's  Committee  on 
Taxatica^  recommended: 

1.  Aznending  tke  Tax  Law  ao  aa  to  saore  elearly  define 
personal  propesrty  with  ref  etenee  to  public  fStotka,  stocks  and 
moneyed  corporatioDS,  tbau  enlarging  the  scope  of  the  term 
*'  personal  property." 

2.  Amending  the  Greater  New  York  charter  so  as  to  pro- 
vide for  a  tax  limitation  on  real  estate  of  2  per  cent,  to  be- 
come effective  on  January  1,  1922. 

8.  Reducing  the  tax  on  personal  property  to  one-half  of  1 
per  cent. 

4.  Cbmpelling  all  taxpayers  having  personal  property  of 
more  than  $2,000  to  file  reports  with  the  department  of  taxes 
under  oath,  with  penalty  for  failure  to  file  or  for  making  false 
returns. 

5.  Placing  a  tax  of  one-half  of  1  per  cent  on  all*  insurance 
premiums  collected  within  the  state. 

6.  Placing  a  tax  of  one-twentieth  of  1  per  cent  on  all  bank 
deposits ;  the  tax  to  be  paid  by  the  bank  or  trust  company. 

T.  A  new  state  income  tax. 

Comptroller  Craig  of  the  City  of  Kew  York  opposed  a  State 
indsome  tax,  as  weU  a&  a  limited  tax  on  real  estate,,  and  urged  a  fiat 
rate  on  persenalt  i^xapertj  a£  one-half  of  1  per  cent,  with  a  compul- 
sory Betnm  to  be  filed  by  eveacy  one  having  persoiuil  pro^rty  in 
excess  of  $3,000.  He  suggested  th^t  im  the  City  of  'Kevr  York 
tiie  personal  prc^irty  tax  to  be  made  payable  from  four  t<^  eight 
weeks  in  advance  of  the  time  when  the  tax  on  real  estate  is  fixed, 
so  the  city  would  have  the  actual  cash  in  hand  before  the  local 
ajothoritiea  determine^  tha tax  on  real  estate;:  ther  tax  on  real  prop- 
erty ta  be.  then  based  upon  whatever  the  balance  indicates  is  re- 
quired to  meet  the  expenditiLres  of  the  State  and  local  government 
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State  OcMnpliolier  Traris  appeared  befoce  the  oommittoe  on 
Febroaxy  12^  1919,  and  atated  that  he  was  opposed  to  an  iaoame 
tax  and  urged  as  a  substitute  as  neeessaiy  rerenuo  measures  the 
foUowing: 

1.  That  the  Inheritance  Tax  Law  be  amended  so  as  to  pro- 
vide reciprocal  provisions  in  place  of  the  existing  statute  as  to 
the  exemption  oi  bequests  to  educational  and  charitable  cor- 
porations located  outside  of  this  State. 

2.  That  tie  Investment  Tax  Law  be  amended  and  the  yield 
increased  by  at  leaet  four  millions ;  that  the  terms  be  made 
mandatary  and  penalties  be  provided  for  failure  to  pay. 

3.  A  modra>ate  upward  revision  of  Ihe  tax  or  license  on 
v^ides  would  yieH  two  million  and  a  half  annually. 

4.  A  tax  on  the  business  of  trafficking  in  non-intoxicating 
liquors,  to  produce  eix  million. 

5.  That  the  organisation  corporation  tax  be  doubled  wiiich 
would  ^ve  an  additional  yield  of  one  million. 

6.  That  the  Stock  Transfer  Tax  Law  be  amended  so  as  to 
include  within  its  provisions  shares  of  stock  borrowed,  as  in 
the  federal  act,  and  also  to  require  New  York  corporations  to 
keep  their  books  within  the  State,  These  changes  would  yield 
$600,000  annually. 

7.  That  the  so-called  Emerson  Act  be  extended  to  business 
corporations  generally,  associations  and  partnerships,  and 
that  the  rate  be  increased  to  5  per  cent,  which  would  give  an 
additional  yield  of  $20,000,000. 

8.  An  increase  in  the  rate  on  banks  and  trust  companies 
and  surplus  of  savings  banks  from  1  to  1^/4  per  cent,  to  yield 
$2,375,000. 

9.  Causing  serial  bonds  to  be  taxed  and  limiting  our 
exemptions  on  bonde  to  federal,  State  and  municipal  securi- 
ties.   This  change  to  yield  $2,000,000. 

The  committee  gave  careful  consideration  to  the  model  system 
of  state  and  local  taxation  adopted  by  the  National  Tax  Associa- 
tion. The  committee  of  the  National  Tax  Association  which  had 
this  work  in  hand  was  composed  of  Professor  Charles  J.  Bullock 
of  Harvard  University  as  chairman ;  Thomas  S.  Adams  of  Yale 
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University,  ohairman  of  the  Advisory  Board  on  Federal  Taxation 
and  former  tax  commissioner  in  Wisconsin;  Charles  Y.  Qalloway, 
State  Tax  Commissioner  of  Or^on;  Samuel  T.  Howe  of  the 
Kansas  Tax  Commission;  Celsus  P.  Link  of  the  Colorado  Tax 
Commission;  iSamuel  Lord  of  the  Minnesota  Tax  Commission; 
Ogden  L.  Mills,  New  York  city;  Thomas  W.  Page  of  the  Univer- 
sity of  Virginia;  A.  C.  Rearick,  attorney,  of  New  York  city;  and 
W.  L.  Tarbet  of  the  Illinois  Central  railroad.  This  model  tax 
committee  laid  down  the  principles  upon  which  a  model  system  of 
state  and  local  taxation  should  he  based,  and  set  out  a  proposed 
personal  income  tax,  a  proposed  property  tax  and  a  proposed  busi- 
ness tax.  The  report  of  the  committee  and  the  appended  proposals, 
with  the  discussion  had  at  the  Twelfth  Annual  Conference  of  the 
Association  held  in  Chicago  in  1919,  were  very  carefully  studied 
by  your  committer  The  fact  that  Professor  Charles  J.  Bullock, 
chairman  of  the  model  tax  committee,  was  one  of  the  experts 
employed  by  your  committee  assisted  us  not  a  little  in  understand- 
ing fully  the  proposals  outlined  in  the  model  tax  plan. 

Your  committee  wishes  that  space  permitted  the  fuller  presenta- 
tion of  the  testimony  taken  at  its  hearings.  It  was  our  endeavor  to 
gather  and  consider  all  suggestions  and  to  approach  the  entire 
matter  with  an  open  mind.  It  is  for  this  reason  that  we  have  re- 
corded briefly  in  this  chapter  the  plans  which  were  laid  before  the 
committee. 
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OHAPTEB  in 
The  New  York  State  Income  Tax 
Agiiation  for  Income  Tax 

The  propositioii  of  a  state  income  tax  as  is  indicated  by  the 
testimony  contained  in  the  last  chapter  stood  out  prominently 
among  the  sugg^tions  offered  to  the  committee.  Agitation  for 
the  enactment  of  such  a  law  in  New  York  State  was,  however, 
not  novel.  It  had  been  urged  from  time  to  time  before.  During 
recent  years,  however,  the  advocates  of  the  tax  have  devoted  their 
main  energies  to  securing  the  federal  income  tax  amendment 
because  the  opposition  in  the  state  to  any  centrally  administered 
tax  was  so  extensive  as  to  make  it  unwise  to  urge  the  matter 
further  and  because  it  was  considered  advisable  not  to  confuse 
the  two  in  the  minds  of  the  public.  There  were  also  many  staunch 
supporters  of  the  income  tax  who  doubted  the  possibility  of 
gacoessfully  administering  a  state  income  tax.  The  experience 
of  Wisconsin,  which  adopted  an  income  tax  in  1911,  and  the 
adoption  of  the  federal  sixteenth  amendment  in  1913,  however, 
deared  the  way  for  action  in  this  state. 

In  1915  a  committee  appointed  by  the  mayor  of  the  City  of 
New  York  recommended  the  adoption  of  the  income  tax.  It 
realized  that  the  tihie  for  attempting  to  separate  the  sources  of 
state  and  local  revenue  had  passed,  and  was  convinced  that  the 
classification  of  property  so  as  to  tax  different  kinds  of  property 
at  different  rates  would  prove  no  solution  of  the  difficulties  in 
this  state.  Theiefore  the  committee  concluded  with  the  economists, 
experts  on  taxation,  and  some  far-sighted  public  officials,  that 
the  time  had  come  for  the  adoption  of  an  income  tax  in  ^ew 
York.  The  country  had  become  accustomed  to  the  federal  income 
tax  which  could  no  longer  be  jeopardized  by  the  adoption  of  the 
state  income  tax,  and  the  very  existence  of  the  federal  tax  was 
believed  greatly  to  simplify  the  administration  of  the  state  tax. 
Furthermore,  the  acute  financial  crisis  made  it  practically  certain 
that  the  localities  would  not  object  to  the  centralized  assessment 
of  the  income  tax,  without  which  the  plan  would  assuredly  have 
been  doomed  to  failure  —  provided  that  they  were  assured  of  a 
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substantial  portion  of  the  yield  and  were  thus  in  a  position  to 
avoid  a  further  increase  in  tke  tax  ralB  on  real  estate. 

In  1916  the  general  subject  of  taxation  was  being  examined 
by  a  joint  l^slative  committee  of  wMch  Senator  Ogden  L.  Mills 
was  chairman.  The  Mills  Legislative  tax  committee  also  reportod 
in  favor  of  an  income  tax  with  division  of  the  yield  between 
State  and  locality. 

At  firsts  however,  progieaa  proeeeded  oinly  to  the  point  of  Aooept- 
ing  the  principle  for  corporations.  The  Emerson  Act  of  1017 
imposed  what  is  to  all  intents  and  purposes  a  oorporate  income 
taXy  with  the  exception  that  public  utilities  and  monied  corpora- 
tions are  still  subject  to  the  old  system  of  capital  and  gross 
receipt  taxes.  Thai  eame  the  acute  financial  situation  in  the 
State  as  well  as  in  the  localities  and  the  appointment  of  this 
Oonunittee  in  1910.  After  mueh  diriiberatioa  and  a  oompiete 
oamination  of  ail  parts  of  the  proUem,  we  pmpaied  and  reported 
a  bill  foiiowing  the  general  oudinea  of  the  Federal  Act  to  estnb- 
liah  an  income  tax  in  this  State.  It  was  adopted  by  the  Legisla- 
ture and  became  a  law  on  May  14,  1919. 

Relation  to  ^Federal  Tax 

Doabts  were  felt  as  to  tibe  adviBability  of  imposing  a  State 
income  tax  in  addition  to  the  existing  high  rates  of  the  Fedecal 
Income  Tax.  The  objection  was,  upon  analysifi,  found  to  apply 
to  the  imposition  of  any  additional  burdens.  But  notwithstand- 
ing the  heavy  load  of  tax  burdens  resulting  from  war  conditions, 
the  needs  of  the  State  and  of  the  localities  had  to  be  met;  and 
if  there  had  to  be  additional  taxes,  an  additional  inoome  tax 
seemed  to  afford  no  nM>re  of  a  grievance  than  additional  taxes 
of  other  kinds,  perhaps  more  burdensome  and  less  productive. 
On  the  contrary,  those  who  had  become  accustomed  to  paying  a 
Federal  Income  Tax  could,  it  was  thought,  be  brought  to  pay  an 
addition  thereto  at  a  low  rate  with  leas  hardship  than  would  be 
occasioned  by  the  addition  of  one  or  more  taxes  of  a  new  and 
different  kind. 

It  was  thought  desirable  to  avoid  an  unneoessaiy  multiplicity 
of  taxes,  and  to  harmonize  our  taxes  so  far  as  possible,  with  the 
Federal  system  to  which  people  had  become  accustomed.  This 
consideration  was  paramount  in  determining  the  form  of  the  bill. 


Digitized  by  VjOOQIC 


25 

TheSai 

It  waa  suggested  that  an  entirely  new  and  eriginal  draft  of  a 
bin  might  be  more  eloeely  adapted  to  the  special  oonditions  exist- 
ing in  !N'ew  York^  and  perhaps  also  better  the  provisions  of  the 
Federal  Law,  Mvbere  experience  had  shown  that  they  could  be 
improved.  On  the  other  hand,  it  was  seen  that  to  introduce  a 
new,  perfaape  even  a  superior,  form  of  law,  would  compel  tax- 
payer to  conform  to  two  different  systems,  and  thus  would  bring 
about  in  part,  the  disadvantages  of  a  new  form  of  tax.  This 
practical  consideration  prevailed,  and  it  was  accordingly  decided 
to  permit  taxpayers  to  follow  aa  closely  as  possible  the  same 
principles  and  procedure  which  govern  the  Federal  Tax.  To 
that  end  the  new  law  was  so  drawn  as  to  copy  the  Federal  Law 
as  far  as  possible.  It  was  felt  that  practical  uniformity  waa 
better  than  theoretical  perfection. 

Federai  Law 

It  was  not,  however,  possible  to  f c^w  the  Federal  Law  in  all 
respects.     The  limitaticgia  on  the  jurisdiction  of  a  State  called 

for  special  treatment.  The  Federal  power  extends  to  all  persons 
and  property  within  the  United  States,  without  regard  to  state 
lines;  the  problem  of  the  non-resident  alien  is  comparatively 
insignificant.  Not  so  with  a  State  Income  Tax.  Here  the  State 
line  becomes  a  barrier. 

Jurisdiction 

The  question  of  jurisdiction  is  fundameBtal  in  considering  a 
State  Income  Tax.  On  what  jurisdictional  theory  shall  the  tax 
be  imposed?  Shall  it  be  a  purely  personal  tax,  to  be  imposed 
only  on  residents  of  the  State,  and  en  them,  be  measured  by  their 
income  from  all  sources  ?  Or  shall  it  be  regarded  aa  a  tax  levied 
on  incomes,  considered  as  property  subject  to  the  jurisdiction 
of  the  State,  and  aa  such,  to  be  levied  on  residents  and  non-reai- 
dents  alike,  with  respect  only  to  their  income  arising  from  within 
the  State  ?  The  latter  course  was  recommended  by  the  Mills  Com- 
mittee, which  reported  to  the  New  York  Legislature  in  1916. 
Either  ground  of  jurisdiction  seems  to  be  legally  available  to  a 
State.  To  rely  on  either  alone  was  not  believed  adequate  to  the 
needs  of  the  situation  in  New  York  State.     To  limit  the  tax  on 
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resideiits  to  their  income  derived  from  within  the  State  would 
involve  the  abnegation  of  a  large  amount  of  tazpaying  ability 
clearly  subject  to  the  taxing  power  of  the  State.  On  the  other 
hand^  to  limit  the  tax  to  residents^  would  exempt  a  great  amount 
of  wealth  produced  within  the  State  from  its  share  of  tax  burdens, 
would  discriminate  heavily  against  residents,  would  encourage 
the  already  too  preval^it  practice  of  claiming  a  technical  residence 
in  adjoining  states,  and  so  would  bring  about  discriminations^ 
unjust  because  depending  on  technical  rather  than  substantial 
distinctions..  It  was  therefore  decided  to  adopt  a  combinatioii 
of  the  two  methods  and  to  make  the  tax  rest  on  both  grounds  of 
jurisdiction,  by  taxing  residents  of  the  State  on  their  entire 
income  from  all  sources,  and  non-residents  upon  their  income 
from  sources  within  the  Stata  This  involved  the  adoption  of 
substantially  the  same  principle  as  that  of  the  Federal  Income 
Tax  in  its  treatment  of  citizens  or  residents  of  the  United  States 
on  the  one  hand,  and  of  nonresident  aliens  on  the  other,  but  the 
practical  application  of  the  principle  is  obviously  very  much 
more  difficult  where  State  lines  must  be  considered. 

Residence 

It  was  not  deemed  wise  to  attempt  to  prescribe  any  statutory 
criterion  for  determining  what  persons  should  be  deemed  to  be 
residents  of  the  State  for  the  purposes  of  the  law.  Besidence  is 
a  question  of  fact,  depending  on  many  circumstances^  and  has 
been  the  subject  of  many  judicial  decisions.  In  so  far  as  juris* 
diction,  in  a  given  case,  depends  on  residence,  such  jurisdiction 
cannot  be  acqired  by  any  statutory  definition.  "So  such  defiinitioii 
was  therefore  attempted.  In  order  to  prevent  evasion  of  the  tax, 
it  was  provided  that  a  person  who  becomes  a  i>esid6nt  of  the 
State  between  January  first  and  March  fifteenth  of  the  year  when 
the  tax  is  levied,  measuied  by  the  income  of  the  preceding  year, 
and  who  thus  would  escape  a  similar  tax  in  the  State  from  which 
he  removed,  shall  be  deemed  a  resident  for  the  purpose  of  the  tax. 

Rate 

The  tax  applies  only  to  individuals.  The  rate  of  tax  was  in  the 
original  draft  of  the  bill  fixed  at  2  per  cent  without  graduation. 
It  was  felt  that  the  high  graduated  rates  of  the  Federal  tax  made 
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any  additional  system  of  graduated  State  taxes  unnecessary;  but 
it  was  finally  decided  to  establish  three  steps,  the  tax  being  fixed 
at  1  per  cent  on  the  taxable  net  income  up  to  $10,000 ;  at  2  per 
cent  on  the  excess  up  to  $50,000,  and  at  3  per  cent  on  the 
remainder. 

The  question  of  imposing  a  higher  rate  of  tax  on  investment 
incomes  than  on  labor  or  business  incomes  (sometimes  referred  to 
as  unearned  and  earned  incomes,  respectively)  was  discussed.  It 
was  concluded  that  in  the  interest  of  simplicity  and  in  view  of 
the  graduated  rates  of  Federal  income  tax  on  higher  incomes, 
which  in  effect  impose  a  higher  rate  of  tax  on  those  funded  incomes 
which  are  found  principally  among  the  larger  incomes,  no  further 
discrimination  of  this  kind  should  be  proposed  at  the  time. 

'*  Income  '* 

In  defining  and  measuring  the  inoome  on  which  the  tax  was  to 
be  laid,  care  was  taken,  first,  tiiat  the  tax  should  not  be  a  tax  ca 
specific  objects,  but  a  general  tax  upon  those  subject  to  it  in  pro- 
portion to  their  ability  to  pay,  as  measured  by  their  total  income, 
and  that,  therefore,  the  base  should  be  as  broad  and  universal  as 
possible,  with  no  imnecessary  exemptions;  second,  that  for  the 
reasons  already  referred  to,  the  Federal  Law  should  be  followed 
wherever  possible. 

The  bill  accordingly  followed  for  the  most  part  the  provisions 
of  the  Federal  Law,  defining  gross  incomes,  fixing  the  measure 
of  gain  or  loss  on  the  sale  or  dispositian  of  property  except  that 
values  of  property  acquired  before  the  enactment  of  the  law  were 
taken  as  of  January  1,  1919,  instead  of  March  1,  1918,  referring 
to  the  accounting  methods  to  be  used  (including  the  use  of  inven- 
tories) and  the  periods  (taxpayer's  fiscal  or  calendar  year)  as  of 
which  income  is  to  be  measured,  enumerating  the  deductions  to 
be  made  from  gross  incomes  in  order  to  arrive  at  net  income. 

Dividends 

Dividends  from  corporations  are  included  in  the  taxable  income 
of  residents,  but  not  in  the  taxable  income  of  nonresidents,  except 
as  they  form  a  part  of  the  income  of  a  business  carried  on  within 
the  State  by  a  nonresident.  This  provision  occasioned  much 
debate.    The  arguments  for  following  the  Federal  rule  of  exemp- 
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tion  were  not  found  conyineiiig  because^  in  the  fiist  plaoe,  the 
reason  for  the  Federal  exemption  is  that  the  eovpofatioiL  has  paid 
the  tax  on  its  entire  ineom;^  whereaa  the  State  of  "New  York  col- 
lects a  tax  from  corporations^  onlj  on  that  proportion  of  their 
income  which  is  earned  within  the  State ;  and  in  the  second  place, 
the  Federal  exemption  of  dividende  is  extremely  limited,  extend- 
ing only  to  the  normal  tax,  dividends  being  subject  to  the  Federal 
surtaxes,  which  readi  at  hi^  rates  the  laiger  incomes^  including 
the  greater  part  of  the  dividends  paid.  Coneequently  the  general 
principle  of  basing  the  tax  on  the  ^itire  income,  without  unneces- 
sary exemptions,  was  allowed  to  prevail  with  r^ard  to  residents. 
With  regard  to  nonresidents,  the  case  was  different:  their  divi- 
dends could  have  been  subjected  to  tax  only  if  received  from 
domestic  corporations,  a  distinction  the  enforcement  of  which 
would  have  involved  a  discrimination  against  New  York  corpora- 
tions which  was  not  deemed  to  aeoord  with  publie  pcdicy.  For 
this  reason  the  Federal  Law  was  departed  item  to  the  extent  of 
exempting  from  the  tax,  the  income  of  nonresidents  not  only  from 
stocks  in  New  Yoik  oorpormtioDB^  but  also  from  New  York  bonds 
and  bank  deposits,  not  constituting  part  ai  the  income  from  a  New 
York  business. 

Nonresidents 

Nonresidents  are  taxed  only  on  income  from  property  owned 
and  froom  businesses,  trades,  professions  or  occupations  carried  on 
in  the  State.  Annuities,  interest  on  hwok  depoeits,  interest  on 
bonds,  notes,  or  other  interest-bearing  obligations,  and  dividends 
from  corporations,  received  by  nonresidantfi  from!  wdthin  the  State, 
are  not  subject  to  the  tax,  except  to  the  esteut  to  whdch  the  same 
is  a  part  of  income  from  any  bueineas,  trade,  {Mrofession  or  occu- 
patiofD  carried  on  in  the  State  Nonresid^tts  are  allowed  the  same 
deductions  as  residents,  if  and  to  the  extent  that  sudk  deductions 
are  connected  with  income  arising  from  sources  within  the  State, 
except  that  a  nonresident  is  allowed  to  deduct  losses  only  of  real 
or  tan^ble  property  located  in  the  State. 

Estates  smul  Tnuts 

Estates  and  trusts  are  subject  to  the  same  distinction  made  in 
the  Federal  Law,  between  income  accruing  to  an  individual  bene- 
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ficiary,  and  income  not  presently  asei^able  to  a  definite  bene- 
ficiary,  and  therefore  x^arded  as  inoome  of  the  estate  or  Inrast  as 
such.  The  estate  or  trust  of  a  resident  is  taxable  on  its  entiTO 
income,  and  a  reeident  beneficiary  of  an  estate  (whether  a  resident 
or  nonresident  estate)  is  taxable  on  his  entire  income,  as  in  the 
case  of  other  incomes  of  resideDi:8.  !N<mfesid6nt  estates  and  tnets, 
with  respect  to  the  income  roeeived  by  Iftie  estate  or  trust  as  such, 
and  nonresident  beneficiaries  of  estaAcs  or  trusts  are  taxable,  in 
common  with  nionresidents  generally,  only  on  their  inoome  from 
aourees  within  the  state,  exduding  income  from  bank  deposits  and 
from  securities. 

Partnerships 

Partnerships  are  treated  in  like  manner  as  in  the  federal  laws ; 
the  individual  membeis  are  taxable  on  their  respective  shares, 
and  the  partnership  files  an  information  return. 

Exemptions 

The  specific  exemptions  in  the  income  tax  law  are  fixed  at  the 
same  amounts  as  in  the  federal  law —  $1,000  for  a  sizzle  pecson, 
and  $2,000  for  one  married  or  the  head  of  a  family,  together  with 
$200  for  each  dependent. 

Federal,  State  and  Municipal  BoTid^ 

Some  deviations  from  the  rnles  governing  the  federal  tax  were 
found  neceasazy  in  dealing  with  bonds.  Interest  on  obligations 
of  the  United  States  and  its  possessions  was  exempted*  for  juris- 
dictional reasena,  fsee  from  the  limitations  as  to  amount  fixed  hy 
the  federal  Jaw.  The  federal  law,  for  similar  reasons,  exempts 
interest  on  the  obligations  of  any  state,  territory,  or  any  political 
subdivision  thereof ;  the  New  York  law  exempts  interest  an  die  obli- 
gations of  the  State  of  Now  Yak  at  of  any  municipal  eoorporation 
or  political  sabdiviBion  tbeceof,  imt  not  interest  on  the  oUigations 
of  any  other  «talke  or  nmmeqMMly.  As  origiBally  drafted,  the 
exemptioii  applied  only  to  HJTflw  York  8tate  or  municifAl  bonds, 
issaed  btfoie  the  pasBi^  of  the  law,  leaving  those  suhsoqm^tly  ' 
issued  subject  to  tax,  but  ligr  amondaient)  thqr  were  all  eoaemf  ted. 

A  special  enemptita  was  nsfaed  £or  on  MuM  of  owners  of 
mortgage  securities  on  whkk  a  reoapdU^g  tax  of  one-half  of  1 
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per  cent  had  been  paid,  under  a  law  exempting  them  from  personal 
property  taxation,  and  of  soKJalled  "  secured  debts  "  or  inveetment 
securities  on  which  stamp  taxes  had  been  voluntarily  paid  under 
a  succession  of  laws  whereby,  during  the  period  from  1911  to 
1916,  a  payment  of  one-half  of  1  per  cent  on  the  face  value  secured 
a  similar  exemption  in  perpetuity,  during  certain  portions  of  1915 
and  1916,  a  payment  of  three-quarters  of  1  per  cent  secured  a 
five-year  exemption,  and  during  1917  and  1918  an  exemption 
of  from  one  to  five  years  could  be  obtained  by  paying  at  the  rate 
of  one-fifth  of  1  per  cent  for  each  year  of  exemption  desired.    I: 
was  contended  that  those  who  had  thus  purchased  exemption  f  n>iL 
the  personal  tax,  were  morally  entitled  to  exemption  from  the 
new  income  tax  as  well.     Such  exemption  was  granted  for  the 
unexpired  term  of  the  specific  period  for  which  exemption  ha.i 
been  purchased  under  the  1917  law;  but  not  with  respect  to 
securities  under  which  tax  had  been  paid  under  earlier  laws, 
because  it  was  felt  that  the  holders  had  already  enjoyed,  in  the 
period  elapsed,  a  fair  equivalent. 

Reciprocal  Provisions 

Nonresidents  are  protected  against  double  taxation  by  a  special 
reciprocal  provision,  whereby  a  nonresident,  liable  to  income  tax 
at  his  domicile,  shall  be  credited  on  his  New  York  income  tax 
with  such  proportion  of  the  income  tax  imposed  by  the  state  or 
country  of  his  domicile,  as  his  taxable  net  income  in  New  York 
bears  to  his  net  income  taxable  by  his  home  jurisdiction,  pro- 
vided the  laws  of  the  latter  grant  a  substantially  similar  cre<lit 
to  residents  of  New  York  or  impose  a  tax  on  the  incomes  of  it^ 
residents  derived  from  sources  in  this  State  and  exempt  from 
taxation  the  personal  incomes  of  residents  of  this  State. 

Federal  Officials 

For  the  same  jurisdictional  reasons  which  operate  to  exempt 
the  compensation  of  State  officials  from  federal  income  tax,  the 
present  law  exempts  the  compensation  of  federal  officials  and 
employees  (including  persons  in  the  military  and  naval  forces  of 
the  United  States),  but  the  compensation  of  state  and  munic- 
ipal officers  and  employees  is  subject  to  tax.  Officers  and 
employees  of  the  United  States  are  allowed  the  exemptions  of 
$1,000  or  $2,000  in  addition  to  their  salaries. 
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Deductions 

Exemption  is  granted  to  tiie  income  received  for  an  institation 
or  trust  for  religions,  charitable,  philanthropical,  educationaly  or 
other  similar  specified  purposes,  and  used  for  such  purposes. 
Property  of  this  character  has  been  exempt  from  real  and  personal 
property  taxation,  and  it  was  felt  that  an  enlightened  public  policy 
required  the  same  exemption  with  respect  to  the  income  tax. 

In  the  case  of  nonresidents  the  deductible  contributions  or 
gifts  to  religious^  charitable,  scientific  or  educational  purposes 
and  llie  like,  are  limited  to  gifts  to  corporations  or  associations 
organized  under  the  laws  of  the  Stata 

The  deduction  of  interest  on  the  taxpayer's  indebtedness,  in 
arriving  at  net  income,  differs  from  that  permitted  by  the  Federal 
Law.  The  latter  allows  all  such  interest  to  be  deducted,  except 
on  indebtedness  incurred  or  continued  to  purchase  or  carry  non- 
taxable securities.  This  seemed  unworkable,  and  so  the  State 
law  allows  instead  a  deduction  of  all  interest  paid  or  accrued 
during  the  year. 

Taxes  allowed  as  a  deduction  do  not  include  income  taxes  paid 
either  to  the  TJnited  States  or  to  a  Stata  After  considerable 
discussion,  it  was  concluded  that  the  taxable  base  ought  not  to 
be  afltected  by  the  impositions  of  other  jurisdictions.  Burden- 
some double  taxation,  as  between  different  States,  is  guarded 
against  by  the  reciprocal  ci«dit  provision  above  referred  to. 

Withholding 

Withholding  at  source  was  deemed  necessary  only  in  the  case 
of  salaries  and  other  compensation  for  personal  services  paid  to 
nonresidents.  In  order  not  to  cast  on  the  employer  the  burden 
of  deciding  at  his  peril  the  question  of  fact  as  to  the  residence 
of  an  employee,  the  law  requires  him  to  withhold  1  per  cent  oa 
the  first  $10,000,  2  per  cent  on  the  next  $40,000,  and  3  per  cent 
of  the  balance,  unless  the  employee  files  a  certificate  that  he  is  a 
resident  of  the  State.  A  requirement  of  withholding  at  the  rate 
of  2  per  cent  was  originally  inserted  in  the  law  when  the  bill  pro- 
vided for  an  income  tax  at  a  uniform  2  per  cent  rate.  Subse- 
quently the  sliding  scale  of  tax  was  adopted  without  changing  the 
withholding  provision.    This  oversight  was  remedied  in  1920  by 
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specific  amendment.  In  any  event,  the  employer  is  subjeet  to  no 
peoal^  for  failure  to  witkbold  or  md&e  c^um  if  the  ^nployee 
makes  return  and  pays  his  tax. 

Eetums 

Eetums  are  to  be  filed  by  March  15th,  and  the  tax,  as  shown 
on  the  face  of  the  letum^  paid  at  the  time  of  filing.  The  comp- 
troller has  power  to  revise  the  return  and  compute  the  tax,  and  in 
cases  of  failuxe  to  file  return,  to  make  an  estimate  of  the  tax- 
payer's income  and  assess  the  tax.  The  procedure  for  the  review 
of  the  comptroller's  assessment  is  similar  to  that  for -review  of 
the  state  tax  commission's  assessments,  under  the  corporation 
f raachise  tax  law.  An  application  for  revision  of  an  assessment 
may  be  filed  within  one  year,  upon  which  the  taxpayer  is  entitled 
to  a  hearing,  and  the  determination  on  such  application  may  be 
reviewed  by  certiorari. 

Betums  of  income  ai«  required  substantially  as  in  the  federal 
law;  they  are  to  set  forth,  so  far  as  may  be,  the  same  items  as 
called  for  by  the  federal  returns,  together  with  such  other  facts 
as  the  comptroller  may  call  for.  Information  returns  are  required 
substantially  as  in  the  federal  law. 

A  dministration 

The  administration  of  the  law  was  placed  in  the  hands  of  the 
state  comptroller.  There  was  unanimous  agreement  that  an 
income  tax  is  not  a  local  tax  and  could  not,  with  success,  be  levied 
by  local  officials,  as  is  the  local  real  and  personal  property  tax. 
The  bill,  as  originally  drawn,  entrusted  the  assessment  of  the  tax 
to  the  state  tax  commission,  which  now  assesses  franchise  taxes 
on  corporations,  and  its  collection  to  the  state  comptroller,  who 
is  the  state's  fiscal  officer.  As  the  result  of  a  political  compromise, 
the  bill  was  finally  amended  so  as  to  leave  for  the  time  being  the 
entire  administration  of  the  law,  including  the  assessment  as  well 
as  the  collection  of  the  tax,  to  the  state  comptroller. 

The  comptroller  was  authorized  to  make  such  rules  and  regula- 
tions, and  to  require  such  facts  and  information  to  be  furnished, 
as  he  deemed  necessary  to  enforce  the  provisions  of  the  law.  This 
rule-making  power  is  of  unusual  importance,  because  it  was  not 
thought  wise  to  encumber  the  law  with  a  large  number  of  detailed 
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regulations  specifying  the  manner  of  its  application  in  every  pos- 
sible contingency;  bnt  instead,  the  policy  was  adopted  of  laying 
down  in  the  law  the  principles  which  should  control,  leaving  the 
manner  of  applying  those  principles  to  particular  classes  of  cases, 
to  be  worked  out  by  the  more  flexible  method  of  regulations,  to 
be  made  and  altered  from  time  to  time,  as  experience  may  require. 
Consequently  the  practical  working  of  the  law  will  depend  largely 
on  the  r^ulations,  which  will  have  to  deal  not  only  with  matters 
of  procedure,  but  also  with  the  substantial  application  of  the  law 
in  such  matters  as  the  apportionment  and  allocation  of  sources 
of  income  of  non-residents  and  of  the  deductions  with  respect  to 
such  sources  within  and  without  the  state. 

Penalties 

Penalties  are  similar  to  those  in  the  corporation  franchise  tax 
law.  For  failure  to  make  a  return,  or  for  a  false  or  fraudulent 
statement,  a  taxpayer  is  guilty  oi  a  misdemeanor  and  subject  to 
fine,  not  exceeding  $1,000,  or  imprisonment  for  not  exceeding  one 
year,  or  both,  and  is  also  subject  to  twice  the  ordinary  rate  of 
taxation  on  the  amount  of  tax  not  originally  paid.  In  case  a 
delinquent  voluntarily  makes  a  coxxect  return  within  sixty  days 
after  it  is  due,  a  5  per  cent  penalty,  with  a  minimum  of  two 
dollars,  is  added  to  the  tax.  For  delay  in  paym^it  of  tax;,  the 
penalty  is  5  per  cent,  plus  1  per  cent  per  month. 

The  law  contains  a  provision  making  it  unlawful  ior  any  per- 
son to  agree  to  assume  or  pay  any  other  person's  income  tax,  and 
any  such  agreement  is  declaxed  to  be  null  and  void.  The  purpose 
of  this  provision  is  to  preserve  the  equality  of  the  tax  by  prevent- 
ing the  shifting  of  its  burden.  It  was  vigorously  opposed  on  the 
ground  that  it  would  be  unenforceable,  but  it  was  decided  to 
retain  it,  if  only  for  its  moral  effect 

Distribution  of  Tax 

The  proceeds  of  the  tax  are  to  be  distributed  between  the  state 
and  the  localities,  in  the  following  manner:  the  comptroller  is  to 
retain  in  his  hands  at  all  times,  a  fund  of  $250,000,  out  of  which 
to  pay  refunds  to  taxpayers.  Of  the  remainder,  50  per  cent  is 
paid  into  the  state  treasury,  to  the  credit'  of  the  general  fund. 
The  other  50  per  cent  is  to  be  distributed  among  the  counties,  in 
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proportion  to  the  assessed  valuations  of  real  estate  in  each  eountj. 
The  treasurer  of  each  county  is  to  distribute  the  share  of  the 
county  among  the  towns  and  cities  in  the  county  in  proportion  to 
their  respective  real  estate  assessments,  each  city's  share  being 
paid  into  its  general  fund,  and  each  town's  share  being  credited 
against  the  county  tax  payable  by  it.  This  method  of  distributing 
the  tax  to  cities  and  towns  on  the  basis  of  their  unequalized  realty 
assessments  has  proved  more  powerful  than  any  other  provision 
of  law  in  securing  100  per  cent  assessments.  Its  ultimate  effect 
will  be  very  extensive. 

Oeneral  Property  Tax 

While  it  is  contemplated  that  the  income  tax  will  ultimately 
take  the  place  of  the  unworkable  general  property  tax  on  per- 
sonal property,  it  was  not  thought  possible  to  abolish  that  tax 
entirely.  The  law  does,  however,  exempt  from  the  personal 
property  tax,  money  on  hand,  on  deposit  or  at  interest,  bonds, 
notes  and  dioses  in  action,  and  corporate  stocks,  owned  by  a 
person  subject  to  income  tax. 

When  the  bill  was  under  discussion,  at  the  last  moment,  there 
was  inserted  in  the  section  which  grants  exemption  to  intangible 
personal  property  subject  to  the  income  tax,  the  following  phrase: 
"  and  from  which  any  income  is  derived."  This  made  it  possible 
for  local  taxing  officials  to  maintain  a  taxability  under  the  general 
property  tax  of  all  "  intangibles  "  that  did  not  yield  an  income. 
This  created  great  confusion  and  raised  much  criticism.  It  is 
absurd  to  think  that  securities  or  other  intangible  personalty 
which  yield  no  income  at  all  should  be  taxed  at  the  ordinary  rate 
of  two  and  one-half  or  three  per  cent  on  the  value  of  the  property 
when  income  producing  securities  were  to  be  taxed  one  to  three 
per  cent  on  their  income.  It  was  intolerable  in  the  case  of  income 
yielding  personalty  to  be  forced  to  pay  the  general  property  tax 
rate,  and  it  is  certainly  an  absurdity  in  the  case  of  non-income 
yielding  intangibles.  The  only  consequence  of  such  an  interpre- 
tation was  to  create  annoyance  and  to  keep  alive  some  of  the  per- 
jury which  it  has  been  the  good  fortune  of  the  substituted  income 
tax  provision  to  diminish.  For  this  reason  this  Committee 
reported  at  the  next  session  and  the  Legislature  adopted  an 
amendment  to  the  law  eliminating  the  phase  in  question. 
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Income  Tax  Administration 
Administrative  Organization 

The  administration  of  the  income  tax  in  thelState  of  New  York 
is  highly  centralized  and  is  completely  under  the  jurisdiction  of 
a  single  jState  department  —  the  income  tax  bureau.  The  income 
tax  bureau  maintains  its  central  office  in  Albany,  but  for  the  con- 
venience of  the  public  has  established  the  following  branch  offices 
for  dealing  with  individuals: 


1.  Albany 

7.  Buffalo 

2.  New  York 

8.  Rochester 

3.  Brooklyn 

9.  Syracuse 

4.  Bronx 

10.  Utica 

5.  Jamaica 

11.  Elmira 

6.  White  Plains 

12.  Binghamton 

13.  Kingston 

The  total  number  of  employees  of  the  income  tax  bureau  in 
Albany  and  in  its  district  offices  is  450,  all  of  whom,  with  the 
exception  of  the  director  and  four  assistant  directors  are  under 
the  classified  civil  service.  The  cost  of  administration  at  present 
salary  rates  is  approximately  a  million  dollars  per  year.  During 
the  first  year  the  cost  of  administration  was  $784,000,  and  the 
amount  collected  $37,070,411.45  to  December  31,  1920.  In 
other  words,  the  cost  of  administration  during  the  first  year 
amounted  to  slightly  over  two  per  cent  of  the  amount  collected. 
The  total  number  of  returns  filed  with  the  income  tax  bureau 
through  its  district  offices  was  826,564.  The  cost  per  return  is, 
therefore,  approximately  $1.21,  which  compares  very  favorably 
with  the  cost  per  return  in  other  states. 

Central  Office 

The  central  office  of  the  income  tax  bureau  is  located  in  Albany. 
It  is  in  charge  of  the  director  of  the  income  tax  bureau  and  is 
divided  into  the  following  seven  divisions : 

1.  Administration  4.  Audit 

2.  Files  S.  Investigation 

3.  Collection  6.  Information  and  publicity 

7.  Statistics 
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The  administration  diTision  is  responsible  for  the  administra- 
tion of  the  Albany  office,  the  supervision  of  the  Albany  ofBce, 
including  general  services,  handling  of  mail  and  correspondence. 
It  is  responsible  for  purchasing  and  distributing  supplies, 
furniture  and  printing  for  the  entire  department.  It  handles 
the  personnel  records  and  relations  with  the  civil  service  com- 
mission. 

The  files  division  is  in  direct  charge  of  all  files  both  in  the 
central  office  in  Albany  and  in  the  district  office  in  Albany.  It 
has,  also,  general  and  supervisory  charge  of  office  files  of  the 
district  offices. 

The  collection  division  is  responsible  for  the  supervision  of 
district  offices  in  so  far  as  income  tax  collections  are  concerned. 
It  audits  collectors'  accounts,  distributes  the  funds,  colleets  addi- 
tional assessments  and  delinquent  taxes  and  makes  all  refunds. 

The  audit  division  audits  all  income  tax  returns.  It  also  makes 
audits  in  the  fidd  of  books  of  taxpayers  and  delinquents.  Due 
to  the  work  of  this  division  over  $1,000,000  additional  will  be 
collected  from  taxpayers  wiio  have  underestimated  the  amount  of 
the  tax  due  the  (State. 

The  investigation  division  is  responsible  for  securing  informa- 
tion about  those  who  have  failed  to  file  returns.  It  has  access  to 
the  federal  income  tax  returns  under  the  reciprocal  provision  of 
the  State  income  tax  law,  and,  on  the  basis  of  this  material,  and 
also  on  the  basis  of  carefully  planned  examinations,  discovers 
those  who  hare  failed  to  file  income  tax  returns.  Due  to  the 
efforts  of  this  division  over  $175,000  has  been  collected  from 
delinquents. 

The  information  and  publicity  division  is  responsible  for  pre- 
paring the  publicity  released  through  newspapers,  the  bulletins 
which  are  sent  to  district  offices  and  for  handling  general  inquiries 
relating  to  the  law,  regulations  and  rulings  of  the  department 
It  also  publishes  the  rulings  and  r^;ulations  for  the  use  of  the 
income  tax  bureau  itself  and  for  distribution  to  the  public. 

The  statistical  division  is  responsible  for  preparing  classifica- 
tions and  tabulations  of  income  tax  statistics  for  use  by  the 
director,  the  comptroller,  the  governor,  the  State  Legislature  and 
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for  general  public  ciiealatioii.  The  inf ormatioxL  piepared  hj  the 
statistical  division  has  been  indispensaible  to  your  eommittee  in 
cosisiderijig  the  irarioos  ixteome  tax  aznendme&tB  which  have  been 
urged  fn»n  time  to  time. 

District  Office  OrganfdzaJtum 

Each  district  office  is  responsible  for  (1)  collecting  income 
tax€e,  (2)  making  fidd  audits  of  such  returns  as  may  be  referred 
to  the  district  office  by  the  central  office,  and  (3)  carrying  on 
investigational  work  under  the  direction  of  the  central  office. 

Each  district  office  is  in  charge  of  a  district  director.  The 
larger  district  offices  are  organized  with  the  following  main  seo- 
tions :  a  mail  section  for  handling  all  incoming  and  outgoing  cor- 
respondence; an  information  section  for  explaining  income  tax 
nwitters  to  the  public ;  an  investigation  section  whidi  works  in  con- 
junction with  the  investigation  division  of  the  income  tax  bureau ; 
a  field  audit  section  which  works  with  the  audit  division  of  the 
income  tax  bureau,  and  a  cashier's  department.  The  cashier's 
department  performs  the  important  function  of  collecting  all 
income  taxes  paid  at  the  district  office.  The  cashier's  department 
is  divided  into  the  following  sections :  returns  examination  section, 
which  checks  over  the  returns  merely  to  see  that  payments  ten- 
dered agree  with  amounts  listed  as  due;  a  teller's  section,  which 
actually  receives  the  cash  or  the  checks ;  a  listing  section,  which 
prepares  lists  of  those  submitting  returns,  and  a  bookkeeping 
section,  which  keeps  the  books  of  the  district  office.  The  organiza- 
tion of  the  district  office  here  outlined  is  varied  to  meet  the  con- 
ditions, and  in  many  cases  sections  are  consolidated  under  a  single 
individual.  This  is  especially  true  in  the  smaller  districts. 
Clerical  forces  are  also  shift€d  from  section  to  section  to  meet 
seasonal  demands. 

Office  Methods  cmd  Results 

The  audit  of  returns  filed  during  1920  will  be  completed  before 
th€J  1921  returns  will  be  submitted.  This  result  was  secured 
through  speeding  up  the  work  of  the  bureau  and  the  introduction 
of  efficiency  and  production  ratings.  Each  working  unit,  whether 
in  the  administration  division  or  in  the  audit  division,  is  required 

Digitized  by  VjOOQIC 


38 

to  report  each  day  the  quantity  of  work  completei  In  the  investi- 
gation division  careful  oost  accounts  have  been  maintained  in 
order  to  guarantee  that  all  investigation  undertaken  by  the 
division  shaU  more  than  pay  for  itself  through  the  amount  of 
additional  taxes  collected  as  a  result  of  the  investigation.  Up 
to  January  15th,  for  example,  the  amount  collected  per  day  per 
investigator  working  in  the  field  amounted  to  $19.66,  while  the 
cost  of  such  investigation  was  approximately  half  that  sum.  The 
eflRciency  records  for  stenographers  indicate  a  very  extensive 
improvement  during  the  months  that  the  income  tax  bureau  has 
been  in  operation.  Many  individual  stenographers  have  increased 
the  number  of  letters  per  hour  from  eight  to  twelve  since  their 
appointment  in  the  income  tax  bureau.- 
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OHAPTEB  IV 

Income  Tax  Exemptionfl 

The  Policy  of  the  Committee 

When  the  present  income  tax  law  was  before  the  committee 
for  consideration,  and  also  since  its  adoption,  various  proposals 
and  suggestions  have  been  made  as  to  exemptions.  It  has  been 
the  policy  of  the  committee  to  allow  no  doubtful  exemptions. 
Unless  compelling  reasons  of  public  policy  or  of  administrative 
or  jurisdictional  necessity  could  be  shown,  we  have  ruled  against 
^  any  restriction  of  the  income  tax  base.  We  have  endeavored  to 
make  the  tax  as  all  inclusive  as  possible  in  order  that  it  might 
be  truly  democratic  in  its  application  and  suffici^itly  productive 
at  low  rates. 

Public  Bonds 

The  exemptions  which  were  written  into  th«  income  tax  law 
have  been  reviewed  briefly  in  the  last  chapter.  It  will  be  seen 
that  the  policy  of  the  committee  has  been  consistent  throughout. 
In  one  particular,  however,  the  committee  was  of  the  opinion  that 
even  a  further  restriction  of  exemptions  was  desirable.  This  was 
in  the  exemption  of  income  from  state  and  municipal  bonds.  It 
seemed  to  the  committee,  after  considerable  study,  that  tax 
exemption  for  such  securities  was  unnecessary  under  the  income 
tax,  though  their  exemption  from  the  general  property  tax  is 
justifiable  because  of  the  many  injustices  of  that  form  of  taxation 
when  applied  to  intangible  personal  property.  The  committee's 
investigation  showed  that  the  financial  saving  to  the  State,  to 
cities  and  towns  through  the  marketability  of  bonds  at  low  rates 
of  interest  because  of  their  exemption  is  unquestionably  more  than 
offset  by  the  loss  of  revenue  due  to  the  exemption.  We  are 
therefore  of  the  opinion  that  steps  should  be  taken  as  soon  as  is 
practicable  to  abolish  all  income  tax  exemptions  for  future  issues 
and  to  secure  an  agreement  with  the  Federal  Government  with 
regard  to  future  federal  bonds. 
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New  Problem  of  Pvhlic  Bonds 

The  time  has  now  come  for  a  determined  stand  on  the  part  of 
State  governments  Agiiiist  the  farther  extension  and  for  the  posi- 
tive restriction  of  tax  exemptions.  The  extension  of  govern- 
mental activities  during  recent  jears  and  the  proposed  expansion 
still  under  way  has  created  an  entirely  new  situation  with  regard 
to  governmental  bonds.  The  Federal  government  has  undertaken 
vast  public  improvements  and  financial  enterprises,  such  a^ 
the  Panama  Canal,  the  Alaskan  Railroad,  and  the  Farm  Loan 
Banks.  Sftate  governments  have  built  canals,  bridges  and  high- 
ways, and  undertaken  large  hospital,  institutional  and  educational 
projects  originally  financed  largdy  from  borrowings.  Cities  are 
digging  subways,  buying  busses,  erecting  electric  light  and 
power  plants  and  embarking  on  extensive  improvement  projects, 
all  of  which  are  financed  primarily  by  the  sale  of  tax  exempt 
securities.  Government  is  slowly  invading  a  field  which  has 
heretofore  been  left  to  private  enterprise  and  is  financing  the 
capital  outlays  which  make  this  possible  \yj  tji«  issuance  of  tax 
exempt  securities.  This  fact  creates  an  entirely  new  situation 
and  your  committee  has  come  to  the  conclusion  that  the  only 
sound  policy  to  be  pursued  from  now  on  is  to  require  the  market- 
ing of  all  public  securitieB  without  the  exemption  features. 

A  serious  result  of  the  present  policy  was  emphasized  by  Secre- 
tary oi  the  Treasury,  Carter  Glass,  in  his  annual  report  fox  1919. 
Our  att^otion  has  been  eaUed  to  the  fact  that  there  are  already 
outstonding  some  fourteen  billions  <A  ddlars  of*  tax  exempt 
securities.  Many  experieiK^ed  financiers  have  stated  that  this 
great  mass  of  ex^npt  capital  is  an  important  factor  iu  the 
financial  stringeuicy  and  that  tax  exemption  has  also  served  to 
encourage  municipal  extravagance.  It  has  certainly  served  to 
undermine  the  efficacy  of  the  federal  income  tax  system  and  has 
forced  the  retention  of  tax  rates  which  could  have  been  low^ed 
if  the  income  tax  base  had  not  been  narrowed  by  sueh  extensive 
exemptions.  One  of  the  injurious  by-products  of  the  indis- 
criminate exemption  of  public  bonds  has  been  the  withdrawal  of 
capital  from  the  mortgage  investment  market.  At  a  time  when 
the  building  of  homes  was  of  paramount  importance,  the  tax 
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system  has  indirectly  lured  private  inrestors  to  place  their  funds 
in  other  securities. 

The  Qtiestion  of  Mortgage  Ezeniption 

When  the  income  tax  bill  waa  first  before  your  committee,  there 
were  those  who  appeared  and  urged  the  entire  exemption  of 
income  derived  from  mortgages  on  the  ground  that  mortgages 
represent  part  ownership  in  property  which  is  already  taxed.  As 
was  to  have  been  expected,  those  with  single  tax  leanings  and  those 
interested  in  the  mortgage  investment  market  were  prominent 
in  this  demand  for  exemption.  At  that  time  the  committee  took 
the  position  that  the  tax  which  they  were  preparing  was  not  a 
tax  on  property  but  a  tax  on  the  individual  and  that  the  measure 
of  the  ability  of  the  individual  to  contribute  to  the  support  of 
the  government  was  to  be  determined  by  the  size  of  his  entire 
net  income  and  was  not  affected  by  the  source  of  his  income  or  the 
tjT^  of  property  from  which  it  is  derived,  except  where  some 
recognition  of  the  source  was  imperative  for  jurisdictional  or 
practical  reasons.  In  accordance  with  this  p(^icy,  the  income 
tax  law  includes  income  from  mortgages* 

During  the  1920  regular  session,  and  particularly  during  the 
special  session  of  that  year,  powerful  pressure  was  brought  to 
bear  in  support  of  mortgage  exemption.  "While  this  new  demand 
for  mortgage  exemption  came  largely  from  the  same  sources  as 
befc«^,  the  argnments  advanced  were  based  entirely  on  the 
housing  crisis.  At  both  the  r^ular  session  and  at  the  special 
session  your  committee  devoted  very  serious  study  and  thought 
to  the  many  problems  involved  in  the  proposed  exemptions.  It 
was  our  policy  to  hear  all  sides  of  the  question  Mid  to  secure 
the  advice  of  those  best  qualified  to  furnish  us  with  the  required 
information. 

Results  of  the  Committee's  Study 

As  a  result  of  the  eomonittee's  investigation  of  the  mortgage 
exemption  proUem  it  became  dear  that  undue  emphasis  had 
been  laid  by  many  exemption  advocates  on  the  shortage  of 
mortgage  money  as  a  factor  in  the  hoaamg  crisis.  It  was  evident 
that  fear  on  the  part  of  investors  and  builders  that  the  cost  of 
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housing  construction  would  recede  in  the  near  future,  played  a 
far  more  important  part  in  the  situation  than  capital  shortage. 
In  fact,  much  of  the  capital  shortage  was  traceable  to  this  fear 
rather  than  to  any  indirect  effect  of  the  tax  system.  The  investor 
feared  the  shrinkage  of  his  security  more  than  the  slight  curtail- 
ment of  his  income  through  taxation.  The  labor  situation,  the 
contracting  rings,  the  building  material  uncertainties,  and  the 
anti-rent  profiteering  legislation  were  elements  of  real  importance, 
in  the  opinion  of  this  committee,  playing  a  far  more  important 
part  in  the  housing  shortage  than  the  taxation  of  mortgages. 

The  Plans  Svhmitted 

The  various  plans  submitted  each  demanded  careful  examina- 
tion. The  exemption  of  new  home  mortgages  had  many  advocates. 
The  advantage  of  the  plan  was  that  it  confined  the  exemption  of 
mortgages  to  new  homes,  thus  meeting  the  immediate  need  and 
encouraging  the  construction  of  new  dwellings.  This  plan  wasj 
however,  entirely  impracticable.  ,A11  of  the  larger  mortgage 
companies,  savings  banks  and  life  insurance  companies,  as  well 
as  many  economists,  urged  that  the  mortgage  market  is  a  unit 
and  that  it  would  be  impossible  to  exempt  one  class  of  mortgages 
alone.  It  was  stated  that  the  exemption  of  new  home  mortgages 
would  result  in  the  calling  of  open  mortgages  in  the  effort  to  free 
the  capital  for  investment  in  the  more  profitable  new  home 
mortgages  with  disastrous  results.  It  would  produce  a  panic  in 
the  mortgage  market  which  would  in  the  end  injure  new  housing 
construction  as  much  as  it  would  encourage  it. 

Eecognizing  the  impossibility  of  limiting  the  exemption  of  new 
home  mortgages,  many  organizations  and  individuals  advocated 
the  exemption  of  aU  mortgages  up  to  $40,000  for  any  single 
individual.  It  was  urged  that  this  plan  would  limit  the  exemption 
so  that  the  very  wealthy  could  not  escape  any  considerable  amount 
of  taxation,  while  at  the  same  time  it  would  produce  a  large 
amount  of  mortgage  money  which  could  be  used  in  housing.  On 
examination,  the  following  weaknesses  of  the  plan  developed : 

1.  The  extension  of  the  exemption  to  all  mortgages  would 
encourage  all  construction.  The  mortgage  exemption  granted 
in  the  effort  to  meet  the  housing  crisis  would  be  utilized  to 
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encourage  all  other  kinds  of  housing,  such  as  factories,  office 
buildings,  theatres  and  warehouses.  Under  such  circum- 
stances it  was  clear  that  the  material  shortage  and  the  labor 
shortage  and  the  high  costs  which  always  attend  a  shortage 
would  only  be  aggravated,  and  that  while  more  money  might 
be  available  building  costs  would  increase  and  thus  the  con- 
struction of  houses  would  again  be  discouraged.  Housing 
had  already  shown  an  inability  to  compete  with  factories, 
office  buildings  and  other  commercial  structures  in  attract- 
ing new  capital,  and  it  seemed  probable,  if  encouragement 
were  extended  to  construction  in  general,  that  housing  would 
not  benefit  to  any  large  extent  in  the  immediate  future. 

2.  The  exemption  of  mortgages  under  the  New  York  State 
income  tax  would  in  effect  grant  a  state  exemption  to  resi- 
dents who  had  invested  in  mortgages  upon  real  estate  outside 
of  the  State  of  New  York.  Only  the  final  exemption  proposal 
confined  the  exemption  to  incomes  from  mortgages  on  prop- 
erty in  the  State  of  New  York.  In  other  words,  we  were 
asked  through  exemption  to  encourage  construction  in  other 
States  as  well  as  in  the  State  of  New  York. 

3.  It  was  extremely  doubtful  whether  mortgage  exemp- 
tion with  the  $40,000  limit  would  produce  any  appreciable 
amount  of  new  capital  for  building  construction.  Even  with 
exemption  from  both  the  New  York  State  and  the  federal 
income  taxes,  mortgages  could  not  compete  in  the  market 
with  gilt  edge  taxable  securities  and  bonds  which  were  selling 
on  a  6,  7,  and  8  per  cent  basis,  except  for  those  with  incomes 
above  $20,000.  It  is  only  when  we  pass  the  $20,000  income 
class  that  the  progressive  income  tax  rates  are  heavy  enough 
to  make  6  per  cent  tax  exempt  mortgages  a  more  advan- 
tageous investment  than  other  taxable  securities  that  are  now 
available.  In  other  words,  the  only  individuals  who  might 
be  interested  in  tax  exempt  mortgages  are  those  with  incomes 
above  $20,000.  The  second  fact  of  importance  in  this  con- 
nection is  that  the  number  of  such  individuals  is  strictly 
limited.  In  1917  there  were  only  18,000  individuals  in  the 
jState  of  New  York  with  incomes  above  $20,000.  At  the 
present  time  it  is  estimated  there  are  not  less  than  30,000. 
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If  eadi  one  of  these  individaals  took  the  full  $40,000 
allowed  him,  the  total  product  would  be  $1,200,000,000  of 
mortgage  mtmej.  At  the  time  the  committee  was  consideriiig 
the  matter  it  waa  estimated  that  there  were  six  billion  dollars 
of  mortgages  on  New  Yoik  State  real  estate.  It  was  thus 
clear  that  the  amoont  of  capital  whidi  might  be  encouraged 
to  enter  the  mortgage  market  through  mortgage  exemption 
coold  be  entirely  swallowed  up  in.  existing  mortgages  without 
the  construction  of  a  single  building,  to  say  nothing  of  the 
coostmction  of  a  single  home^  In  yiew  of  the  fact  that  resi- 
dents of  the  State  of  New  YoA  h(dd  miHions  of  dollars 
worth  of  mortgages  on  property  in  western  states,  it  was  clear 
that  the  jdan  of  mortgage  exemptioo.  with  a  $40,000  limit 
would  not  produce  any  large  amount  of  new  money  for  home 
building. 

Tacitly  recognizing  the  fallacy  to  which  the  committee  here 
calls  attention,  the  mortgage  exemption  advocates  abandoned  the 
$40,000  limitation  and  finally  sought  complete  exemption  for  aU 
mortgages.  It  waa  intimated  to  members  of  the  committee  that 
the  $40,000  limitation  had  been  utilized  by  some  from  the  first 
merely  to  allay  the  fears  of  those  who  opposed  extended  exemp- 
tiona  and  that  once  the  exemption  propaganda  was  weU  underway, 
ihe  limitation  feature  was  to  have  been  dropped. 

The  plan  for  the  total  exemption  raised  anew  the  problem  of 
exempt  securities  which  has  been  discussed  above.  On  the  basis 
of  the  best  evidence  available,  it  appeared  that  there  was  approxi- 
mately thirty  billions  of  dollars  invested  in  mortgages  in  the 
United  States,  of  which  at  least  six  billions  represent  New  York 
State  property.  The  suggestion  that  this  stupendous  amount  of 
capital  should  be  entirely  exempted  under  the  New  York  State 
Income  Tax  and  later  under  the  Federal  Income  Tax  appeared  to 
the  conmaittee  to  be  entirely  impossible.  The  income  tax  system 
has  already  been  seriously  undermined  by  the  issuance  of  four- 
teen billions  of  dollars  of  tax  exempt  securities.  What  would 
be  the  result  if  thirty  billions  of  dollars  of  mortgages  were  added 
and  the  total  mass  of  exempt  intangibles  raised  to  forty-four 
billions  ? 
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In  addition  to  this  primary  defect  of  the  plan  of  limitless  mort- 
gage exemption,  it  nrast  be  remembered  that  here  ako  the  exemp- 
tion applies  to  all  mortgages  and  that  the  benefit  to  hoasing  wonld 
be  only  incidental.  As  has  been  pointed  out  above,  it  appeared  to 
your  committee  that  housing  could  not  expect  to  benefit  by  this 
exemption  until  all  other  more  profitable  building  needs  had  been 
met.  In  other  words,  mortgage  exemption  would  not  build  new 
houses  until  we  should  have  caught  up  with  the  demand  for  new 
office  buildings,  new  warehouses,  new  theatres,  etc  As  originally 
presented  the  plan  of  limitless  mortgage  exemption  also  called  for 
a  "New  York  State  exemption  for  the  benefit  of  building  construc- 
tion in  other  states. 

The  advantage  which  limitless  exemption  had  over  the 
plan  of  limiting  exemption  to  $40,000  for  each  individual 
was  that  limitless  exemption  would  certainly  furnish  a  great 
deal  more  capital.  It  is  to  be  noted,  however,  that  this 
capital  would  come  almost  entirely  from  those  with  incwnes  over 
$20,000.  Contrary  to  the  arguments  advanced  by  many,  tax- 
exempt  mortgages  would  not  appeal  to  those  with  small  incomes, 
who,  because  of  the  low  income  tax  rates  to  which  they  were 
subject,  could  more  profitably  invest  in  other  securities  at  present 
market  rates. 

The  final  form  in  which  mortgage  exemptions  was  advocated 
limited  the  exemption  to  mortgages  on  New  York  State  real 
estate.  This  limitation  removed  one  of  the  faults  of  the  other 
proposals,  but  introduced  certain  rather  serious  administrative 
difficulties. 

Relation  to  Federal  Exemption 

AH  of  the  mortgage  exemption  plans  advanced  before  your 
committee  presupposed  a  similar  federal  exemption.  In  fact  lie 
exemption  advocates  themselves  stated  repeatedly  that  New  York 
State  exemption  was  of  no  value  without  federal  exemption,  and 
that  the  campaign  for  exemption  here  was  of  value  chiefly  as  a 
precedent  for  federal  action.  We  therefore  endeavored  to  ascer- 
tain what  the  prospects  were  for  the  passage  of  an  amendment 
to  the  Federal  Income  Tax  Law  exempting  mortgages  from  taxa- 
tion, and  learned  that  limitless  exemptions  had  not  even  been 
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considered  seriously  and  that  exemption  with  a  $40,000  limit 
had  been  considered  but  that  it  had  been  determined  not  to  permit 
any  further  restriction  of  the  income  tax  base  through  such  an 
exemption. 

One  Indirect  Result  of  Mortgage  Exemption 

Whenever  a  change  is  made  in  a  fiscal  system,  it  is  liable  to 
cause  undue  hardship  for  those  who  happen  to  be  in  an  unfavor- 
able position  at  the  time  of  the  change  or  to  create  for  those  who 
happen  to  be  in  a  favorable  position  an  unearned  and  fortuitous 
increment  of  wealth.  The  imposition  and  repeal  of  tariffs  has 
more  than  once  produced  such  results.  The  assumption  of  the 
State  debts  by  the  federal  government  in  1790  furnishes  another 
example.  The  enactment  and  repeal  of  tax  measures  can  produce 
the  same  general  consequences.  Your  committee  has  therefore 
scrutinized  all  tax  measures  which  have  come  before  it  to  ascer- 
tain, where  possible,  the  fortuitous  results  which  might  follow 
their  adoption.  In  the  case  of  mortgage  exemption  it  was  clear 
that  the  exemption  would  serve  to  enhance  the  value  of  present 
mortgages  very  considerably.  A  twenty-year  6  per  cent  $50,000 
mortgage  which  still  had  fifteen  years  to  run  could  certainly  be 
sold  on  a  4^  per  cent  basis,  that  is  for  $70,000,  if  it  suddenly 
became  exempt,  to  those,  for  example,  who  are  now  investing  in 
the  Liberty  Bonds  of  the  third  issue  which  are  exempt  to  any 
amount  on  a  4.01  per  cent  basis.  An  individual  now  paying  the 
lower  income  tax  rates,  or  a  mortgage  or  trust  company  would 
thus  profit  very  considerably  on  all  mortgages  now  held  if  they 
were  made  exempt  from  taxation.  This  fact  caused  the  com- 
mittee to  proceed  with  some  caution  before  following  the  sug- 
gestions of  the  representatives  of  those  monied  corporations  which 
hold  a  large  part  of  the  mortgages  now  outstanding  who  took  such 
a  prominent  part  in  the  mortgage  exemption  propaganda. 

Conclusions  and  Recommendations  of  the  Committee 

As  a  result  of  these  considerations  and  of  the  studies  of  the 
Committee,  it  was  determined  not  to  advocate  the  exemption  of 
mortgages  in  any  form  but  rather  to  call  the  attention  of  the 
Legislature  and  the  public,  first,  to  the  danger  of  destroying  the 
income  tax  by  restricting  its  base  and,  second,  to  the  need  of 
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reconsidering  the  entire  question  of  tax  exemption  in  the  light 
of  the  new  situation.  It  is  our  belief  that  the  income  from  State, 
municipal  and  federal  bonds  should  be  taxed  as  other  income,  and 
that  practical  steps  to  secure  this  result  should  be  undertaken  in 
the  immediate  future. 
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CHAPTER  V 

Assessment  Problems 

In  the  Retrenchment  Section  of  this  Committee's  report,  which 
was  published  as  Legislative  Document  No.  80  of  1920,  the  con- 
clusions of  the  Committee  with  regard  to  local  assessment  prob- 
lems were  presented  in  considerable  detail.  Our  examination  of 
the  operation  of  present  assessment  laws  and  practices  developed 
the  fact  that  there  is  need  not  only  of  local  reforms  in  assessment 
practices,  but  also  of  the  amendment  of  the  State  constitution 
and  of  (State  law.  The  chief  assessment  problems  demanding 
State  action  are: 

1.  The  assessment  of  railroad  property 

2.  The  equalization  of  assessments 

3.  The  assessment  of  tangible  personal  property 

4.  The  organization  of  local  assessment  machinery 

5.  A  uniform  date  of  assessment 

The  Assessment  of  Railroad  Property 

Under  the  laws  of  the  State  of  New  York,  the  local  assessors 
are  responsible  for  the  assessment  of  the  property  of  the  railroads 
except  for  special  franchises  which  are  assessed  by  the  State.  The 
practical  results  have  been  unsatisfactory.  The  local  assessor  is 
not  in  a  position  to  know  the  value  of  the  entire  railroad  system 
and  to  assign  to  his  tax  district  the  proportionate  values  involved. 
Nor  is  he  able  to  arrive  at  the  value  of  trestles,  bridges  and  tun- 
nels. In  one  case  a  local  assessor  is  reported  as  neglecting  to 
assess  a  tunnel  entirely  because  as  he  said:  "I  never  could  see 
how  a  hole  in  the  ground  was  worth  anything." 

The  results  of  the  present  system  are  indicated  by  the  chart 
here  presented.  While  the  information  which  forms  the  basis 
of  this  chart  was  collected  by  the  State  Tax  Commission  in  1916. 
few  radical  changes  have  been  made  since  that  time.  The  rela- 
tive assessments  may  be  accepted  as  substantially  unchanged. 
There  seems  to  be  but  one  conclusion  to  which  a  study  of  this 
chart  would  lead :  local  assessors  cannot  be  expected  to  assess  the 
rights  of  way  and  main  stem  of  the  railroads. 

[48] 
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An  examination  of  the  methods  of  assessing  railroad  prop- 
erty in  oth<>r  states  shows  that  the  same  difficulties  have  been 
encountered  in  every  stata  Piecemeal  assessments  by  local 
assessors  are  an  absolute  failure.  In  a  majority  of  the  states, 
and  in  all  of  the  more  progressive  states,  the  system  still  used  in 
this  State  has  been  abandoned.  In  those  states  in  which  a  tax 
on  the  real  property  is  in  force,  the  most  satisfactory  system 
seems  to  be  that  in  which  the  assessment  is  left  to  the  State  Tax 
Department. 

Equalization  of  Assessments 

Because  of  the  different  standards  of  assessment  in  the  various 
cities  and  towns  of  the  State,  and  the  inequality  which  would 
result  if  assessed  values  as  made  by  the  local  assessors  were  taken 
as  the  basis  for  the  distribution  of  the  county.  State  and  school 
district  taxes,  provision  has  been  made  by  law  for  the  equalization 
of  tax  burdems.  This  equalization  as  between  the  cities  and 
towns  of  a  county  is  entrusted  to  the  board  of  county  supervisors 
by  the  State  Tax  Act,*  though  provisions  is  also  made  for  the 
delegation  of  this  work  by  the  supervisors  to  a  board  of  three  com- 
missioners of  equalization  to  be  appointed  by  the  supervisors, 
one  from  the  cities  of  the  county,  one  from  the  towns,  and  one 
from  outside  the  county,  but  from  within  the  same  judicial  dis- 
trict. In  Oneida  county  a  board  of  equalization  of  seven  mem- 
bers, and  in  Erie  county  a  board  of  two,  with  a  third  member 
added  in  case  of  disagreement,  have  been  established  by  special 
acts.f 

The  conferences  held  by  this  Committee  would  indicate  that 
the  present  methods  of  equalization  are  thoroughly  unsatisfactory. 
Every  system  now  in  use  has  been  criticized  and  ridiculed  by  the 
city  officials  and  by  the  county  officials,  with  the  exception  of  the 
new  bi-partisan  board  of  Erie  county,  which  was  not  created  until 
1919.  It  would  seem,  however,  that  the  least  satisfactory  plan 
is  that  of  leaving  the  equalization  to  the  supervisors.  In  Canan- 
daigua,  the  statement  was  made  with  regard  to  equalization  that 
one  city  of  the  county  "gets  the  long  end  of  the  stick,"  that 


•  Art.  3,  Sec.  60ff. 

•Laws  of  1916,  Gh.  421;  Laws  of  1019,  ch.  304. 
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^'  about  every  municipality  is  kicking,"  and  that  "  if  the  juggling 
in  the  equalization  can  be  eliminated  it  would  be  fine."  The 
representatives  of  Norwich  explained  to  the  Committee  that 
their  board  of  supervisors  had  delegated  its  powers  of  equalization 
to  a  board  of  equalization,  as  permitted  by  law,  and  that  the  new 
system  was  superior.  City  Chamberlain  E.  E.  Davis  remarked: 
"  There  was  too  much  political  juggling  in  the  board  of  super- 
visors *  *  *  it  was  all  based  according  to  your  influence 
upon  the  board.  It  now  goes  to  the  board  of  equalization,  and 
under  the  rating  which  they  now  have  in  our  county  every  one  is 
getting  an  equitable  deal.  It  has  put  more  on  Norwich,  but  it 
has  been  equitable  just  the  same."  One  deputy  county  treasurer 
said  to  the  Committee: 

"  You  will  find  in  our  county,  and  I  think  it  applies  to 
every  county  of  the  ^tate,  that  one  town  will  assess  at 
50  per  cent,  another  at  60  per  cent  and  another  town  at  70 
per  cent,  and  when  they  come  up  before  the  board  of  super- 
visors for  equalization,  they  all  get  about  the  same  medicine 
and  after  that  happens  a  few  times  it  is  only  a  question  of 
who  can  assess  the  lowest  and  get  away  with  it." 

Mayor  Waldorf  of  New  Rochelle  explained  the  practical  opera- 
tion of  the  equalization  system  in  Westchester  county  as  follows : 
"  You  know  there  is  a  little  ring  in  those  boards  of  super- 
visors, two,  four  or  five  in  one  little  clique,  and  they  are 
going  to  get  low  taxes  for  their  village  and  they  build  all 
the  rest  around  theirs.  Theirs  comes  in  first,  and  they  will 
make  an  arbitrary  figure  of  seventy,  sixty,  forty  or  ninety 
and  the  others  have  to  build  around  that  *  *  *  Not  one 
man  in  a  hundred  understands  the  equalization  roll  of  the 
board  of  supervisors." 

Mayor  Waldorf  explained  that  New  Rochelle  makes  a  practice 
of  appealing  from  the  equalization  as  the  only  method  of  getting 
a  fair  deal,  and  that  the  supervisors  now  owe  the  city  some 
$35,000  as  the  result  of  a  recent  decision. 

The  facts  and  testimony  presented  before  this  committee  indi- 
cate that  present  methods  of  equalization  by  the  boards  of  super- 
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visors,  by  the  equalization  boards  appointed  by  the  supervisors, 
and  by  special  boards  of  equalization  have  all  failed  to  produce 
satisfactory  or  equitable  results.  Your  Committee  has  oome  to 
the  conclusion  that  little  can  be  done  to  remedy  this  situation 
under  the  present  system  of  county  government  which  leads  to 
the  settlement  of  all  matters  on  the  basis  of  local  constituencies 
and  the  familiar  tactics  of  log-rolling.  We  believe  also  that 
scientific  equalization  will  require  the  employment  of  a  trained 
technical  staff  to  collect  and  classify  the  facts  upon  which  the 
equalization  must  rest  Inasmuch  as  the  State  Tax  Department 
is  now  required  to  gather  just  such  information  as  the  basis  of 
its  equalization  of  special  franchises,  your  Committee  is  of  the 
opinion  that  the  entire  question  of  equalization  should  be  turned 
over  to  the  same  body.  This  would  eliminate  local  jealousies, 
duplicating  machinery  and  organization,  and  in^Sk:ient  methods. 
It  would  make  possible  the  introduction  of  fair  equalizations  at 
a  minimum  of  expense. 

Assessment  of  Tangible  Peesonal  Propkety 
The  taxation  of  tangible  personal  property  in  the  hands  of  indi- 
viduals has  been  quite  as  much  a  farce  as  that  of  intangible  per- 
sonalty, with  the  added  objection  that  when  tangible  personalty 
is  assessed  at  all  it  is  generally  in  the  farming  districts  where  the 
personalty  is  visibla  There  are  only  three  kinds  of  tangible  per- 
sonalty which  are  taxed  at  all  in  the  State  of  New  York,  and  all 
of  them  in  such  an  entirely  fragmentary  and  unequal  way  that 
they  form  a  travesty  on  taxation.  These  three  are  merchants' 
stock  in  trade,  household  furniture  and  jewelry,  farming  imple- 
ments and  livestock. 

Discriminatory  Results  of  Present  System 

As  regards  merchants'  stock  in  trade,  which  is  only  rarely 
assessed,  it  is  quite  clear  that  the  income  tax  is  an  entirely  satis- 
factory substitute.  To  tax  individual  business  men  on  their  stock 
in  trade  is,  under  modern  business  conditions,  the  height  of  injus- 
tice because  no  attention  is  paid  to  the  turnover  or  to  the  proceeda 
of  the  business.     To  tax  the  income  derived  from  the  business  iM 
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therefore  far  better  than  to  tax  the  stock  in  trade.  This  is  now 
almost  universally  recognized  in  the  State  of  New  York. 

The  tax  on  household  furniture  and  jewelry  is  notoriously 
inadequate  in  the  State  of  New  York.  No  attempt  has  ever  been 
made  to  levy  such  a  tax  in  proportion  to  the  real  facts  of  the  case 
and  wherever  the  tax  is  assessed  at  all,  it  is  by  a  slapdash  or  hit 
and  miss  method  which  is  worse  than  useless. 

The  tax  on  farmers'  implements  and  livestock  is  in  the  same 
category  as  merchants'  stock  in  trade.  The  actual  yield  of  the 
farm  bears  only  a  slight  relation  to  the  market  value  of  the 
tangible  personalty.  Here  again,  the  tax  when  levied  is  so  irreg- 
ularly and  inequitably  levied  as  to  form  a  travesty  of  justice. 
This  injustice  is  particularly  evident  as  between  the  farmer  and 
the  city  dweller,  because  the  farmer's  personal  property  is  easy 
to  locate  and  to  appraise,  while  the  city  man's  property  is  more 
varied,  less  accessible,  and  bears  little  relation  to  his  tax-paying 
ability. 

When  we  consider  further  that  the  entire  revenue  from  tangible 
personalty  is  virtually  negligible  and  that  most  communities  and 
townships  can  secure  from  their  proportions  of  the  income  tax 
more  than  was  raised  by  the  tax  on  personal  property,  it  would 
seem  that  nothing  would  be  lost  and  considerable  might  be  gained 
by  making  the  income  tax  a  substitute  for  the  tangible  personal 
property  tax  as  has  already  been  done  for  intangible  property. 

It  is  worthy  of  note  that  when  England,  France  and  Italy 
abandoned  the  general  property  tax  and  substituted  the  income 
tax,  they  retained,  indeed,  the  taxation  of  real  estate,  but  made 
no  attempt  to  retain  the  taxation  of  personal  property.  The  per- 
sonal income  tax  was  considered,  and  rightly,  a  substitute  for  the 
personal  property  tax. 

Classified  Personal  Property  Tax 

From  the  testimony  taken  by  your  Committee  it  was  evident 
that  the  situation  in  New  York  is  favorable  to  a  repeal  of  the 
taxation  on  tangible  personal  property.  There  was,  however,  con- 
siderable sentiment  that  tangible  personal  property  in  the  hands 
of  individuals  should  pay  something  in  the  way  of  a  direct  prop- 
erty tax  towards  the  support  of  government.    Representatives  of 
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Buffalo  and  iNew  York  City  emphasized  the  need  of  such  legisla- 
tion, and,  after  full  consideration  of  the  entire  problem,  it  was 
deemed  best  to  submit  a  bill  carrying  out  what  was  believed  to  be 
the  only  workable  personal  property  tax  for  this  state.  Such  a 
bill  was  submitted  in  1919. 

The  bill  submitted  defines  tangible  personal  property  as  all 
corporeal  personal  property  such  as  machinery,  tools,  implements, 
goods,  wares  and  merchandise,  but  excludes  money  deposited  in 
banks,  shares  of  stock,  bonds,  notes,  credits  or  evidences  of  interest 
in  property  and  evidence  of  debt. 

By  the  terms  of  the  bill  tangible  personal  property  is  to  be 
taxed  on  the  basis  of  5  mills  on  each  dollar  of  the  full  value 
thereof  in  excess  of  the  amount  exempt  by  law.  The  tax  is  to  be 
assessed,  levied  and  collected  in  each  tax  district  in  the  same 
manner  as  the  real  estate  tax.  An  exemption  is  granted  to  the 
extent  of  $3,000  for  each  household.  No  deduction  of  debts  is 
allowed.  The  place  of  assessment  is  the  tax  district  in  which  the 
tangible  property  is  situated,  on  May  1st  in  towns,  and  in  cities 
on  the  16th  day  prior  to  the  date  of  assessment  of  real  property. 
The  necessary  provisions  of  doomage  and  penalties  are  provided 
for.  The  taxes  collected  are  to  be  a  credit  against  the  city  and 
county  taxes  of  the  town,  and  in  cities  they  shall  be  credited  to 
the  general  fund. 

This  bill  was  drawn  and  submitted  by  the  Committee  because, 
in  our  opinion,  it  indicates  the  only  possible  method  of  laying  a 
suc-cessful  direct  tax  upon  tangible  personal  property  in  this  State 
under  present  economic  conditions.  The  Committee  wishes  to 
make  it  clear,  however,  that  even  such  a  law  would  prove  less 
satisfactory  and  just  than  the  personal  income  tax.  In  view  of 
the  adoption  of  the  income  tax,  your  Committee  is  of  the  opinion 
that  there  is  no  need  of  introducing  a  classified  property  tax  law 
for  the  present.  It  would  seem  also  that  the  best  method  of  eradi- 
cating the  clear  injustices  of  the  present  tax  on  tangible  personal 
property  would  be  to  abolish  the  tax  entirely,  distributing  the 
portion  of  the  tax  burden  now  placed  upon  such  property  through 
the  agency  of  the  income  tax  in  the  same  way  that  the  corporation 
income  tax  (the  Franchise  Tax  on  Business  Corporations,  Art 
9-A)  carries  the  taxes  formerly  placed  upon  the  tangible  personal 


Digitized  by  VjOOQIC 


55 

property  corporations.  Before  making  a  definite  recommendation 
to  this  effect,  however,  the  Committee  desires  to  make  a  careful 
study  of  the  fiscal  questions  involved.  Forty-two  cities  (not  in- 
cluding New  York  City)  report  that  their  total  assessed  valuation 
of  personal  property  this  year  amounts  to  $6,607,226.18  and  that 
the  tax  on  this  personal  property  amounts  to  $215,228.12.  Of 
these  forty-two  cities,  twenty-four  cities  favor  the  repeal  of  the 
personal  property  tax,  ten  are  opposed  and  eight  are  noncommittal. 

Organization  of  the  Local  Assessor's  Office 
In  the  Retrenchment  Section  of  the  Committee's  report,  the 
evidence  collected  by  the  Committee  and  the  conclusions  of  the 
Committee  concerning  the  proper  organization  of  the  local 
assessor's  office  are  presented  in  detail.  The  Committee  wishes 
to  reiterate  these  conclusions  and  to  re-emphasize  the  recommenda- 
tions there  made. 

The  first  step  in  the  modernization  of  the  assessment  methods 
of  our  cities  is  the  reorganization  of  the  office  of  the  assessors. 
On  the  basis  of  the  results,  it  can  be  stated  that  the  single-headed 
assessment  office  is  preferable  to  direction  by  a  board.  The  con- 
centration of  authority  and  responsibility  in  the  hands  of  a  single 
assessor  eliminates  sectional  log-rolling  in  assessments,  lessens  the 
opportunity  for  "  deals  '^  and  favoritism,  and  makes  it  impossible 
for  one  assessor  to  escape  responsibility  by  hiding  behind  a 
board. 

The  work  of  assessment  in  a  modem  city  is  not  a  spasmodic 
spring-time  job.  It  is  a  continuous  scientific  process.  The  assess- 
ment roll  is  thus  merely  a  transcript  at  a  given  time  of  an 
appraisal  which  is  in  a  state  of  continual  change.  Buildings  are 
being  added  and  subtracted,  land  values  are  being  increased  or 
decreased,  whole  sections  are  being  enhanced  or  depreciated 
throughout  the  course  of  the  year.  The  collection  of  information 
on  ownership  and  on  sale  prices,  asking  prices,  mortgages,  rents, 
insurance  and  other  clues  to  value  must,  from  its  very  nature,  be 
continuous.  These  facts  cannot  be  neglected  for  nine  months  of 
the  year  and  then  ascertained  in  three  months  of  field  work  and 
roll  copying.  In  the  cities  of  this  State  the  work  of  assessment 
must  be  a  continuous  process. 
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It  is  of  the  utmost  importanoe  that  the  commissiiMier  of 
ments  be  paid  a  salary  sufficient  to  attract  an  able  man  and  to 
command  his  entire  time  and  interest.  Eull-time  servixse  is  indis- 
pensable if  the  work  of  assessment  is  to  be  oontinuons.  Full-tims 
and  fully-paid  service  is  indispensable  as  a  means  of  freeing  the 
assessor  from  the  pressure  of  '^  personal  interests."  Any  aas&BSOt 
who  is  not  adequately  compensated  will  be  forced  to  devote  part 
of  his  time  and  a  great  deal  of  his  interest  to  other  methods  of 
adding  to  his  income.  When  such  a  situation  exists  it  is  exceed- 
ingly difficult  for  the  assessor  not  to  iitilize  his  office  as  a  business 
asset.  The  under  assessment  of  customers,  the  penalizing  of  com- 
petitors and  the  })ayment  of  personal  debts  through  tax  exempticni 
have  not  been  unknown.  There  seems  to  be  no  method  of  escaping 
this  situation  without  cutting  the  asBessor  loose  from  the  tempta- 
tion by  paying  him  a  salary  suffici^oit  to  command  his  ^itire  time, 
enthusiasm  and  loyalty. 

While  this  will  require  a  very  marked  increase  in  the  salary 
rates  now  paid,  it  is  believed  that  the  adoption  of  this  policy  will 
result  in  a  true  eccmomy.  Efficient  assessment  will  easily  pay 
for  itself  in  the  added  revenues  it  will  secure  from  those  who  are 
now  dodging  their  fair  share  of  the  tax  burden.  This  has  been 
the  actual  experience  of  cities  like  Buffalo,  Middletown,  Niagara 
Falls,  New  Rochelle  and  New  York  City.  It  is  to  be  remem- 
bered also  that  the  single  chief  assessor,  or  commissioner  of 
assessments-,  will  take  the  place  of  the  present  board  of  assessors 
thereby  reducing  the  present  overhead  charges. 

Subordinate  to  the  chief  assessor  there  wiU  be  such  deputy 
assessors,  draftsmen  and  clerks  as  are  necessary.  In  all  of  the 
larger  cities  the  office  of  the  commissioner  will  have  to  be  split 
up  into  departments  along  functional  line&  The  number  of 
deputies,  clerks  and  departments  will  vary  from  city  to  city,  and 
should  be  determined  to  fit  local  needs  and  conditions.  The  prin- 
ciple of  civil  service  should  be  extended  to  the  entire  assessing 
force  with  the  exception  of  the  commissioner  of  assessments  in  the 
larger  cities,  who  should,  nevertheless,  serve  during  good  behavior. 

Selection  of  the  Chief  Assessor 

The  chief  assessor  should  be  appointed  by  the  executive  head 
of  the  city  government.    In  most  cities  this  is  the  mayor ;  in  some 
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it  IB  a  cooQuniBsioiL;  and  in  otharB  it  is  the  city  manager.  This 
Committee  leeonuiieiids  tke  appointment  of  the  aaseBSor  because 
of  the  experienee  of  the  cities  of  this  Stata  Appointed  aseeBSors 
have  heen  of  higher  caliber  on  the  nFhote  than  eleeted  asseBsors, 
in  spite  of  the  fact  that  there  are  a  mmiher  of  nnosaally  capable 
elected  assesaois  in  the  State  today«  Most  of  the  oon^cuoaBly 
efficient  assessors  aie  appointiTe  and  not  elective  officials,  and  all 
of  the  outstanding  miafits  hare  been  elaetive  and  not  appointive. 
Under  present  conditians  of  party  irresponsifoility  in  the  cities, 
and  in  view  of  the  qualities  needed  for  the  work  of  assessment 
nnder  modem  urban  conditions,  the  Committee  has  oome  to  feel 
that  at  least  in  the  cities  of  the  State  the  assessor  dioold  be 
appointed  and  not  elected. 

fear  has  been  escpreseed  by  some  that  the  appointment  of  tiie 
assessor  or  the  assessors  by  the  mayor  will  lesnlt  in  the  introduc- 
tion of  petty  polities  and  a  system  of  ^'  rewards  and  ponishmients  " 
into  the  work  of  assessment.  It  is  urged  that  the  mayor  will 
attempt  to  use  his  influenoe  over  the  assessor  as  a  means  of  injur- 
ing hie  political  enemies  and  paying  his  political  ddbts.  Because 
of  the  serious  nature  of  this  critidam,  the  Committee  has  made 
special  inquiry  into  conditions  in  those  cities  in  which  the  assessor 
is  appointed.  We  have  found  that  none  of  these  fears  is  realized. 
Not  one  of  the  cities  which  now  have  appointed  assessors  thought 
that  there  was  any  danger  of  such  an  abuse.  This  theoretical 
critieism,  it  is  to  be  noted,  came  exclusively  from  cities  that  have 
ne^er  tried  the  appointive  system.  The  cities  that  are  now 
appointing  their  assessors,  and  many  that  are  now  electing  them 
stated  anphatically  that  assessors  should  not  be  elected  but 
appointed.  Cities  that  have  tried  both  systems  within  the  past 
few  years,  and  are  therefore  in  the  best  position  to  testify  on  the 
matter,  were  most  emphatic  in  their  opposition  to  the  election  of 
assessors. 

In  the  Ketpcnchment  Section  of  our  report,  the  reasons  assigned 
by  the  city  officials  for  the  actual  elimination  of  petty  politics 
&om  aseessment  by  the  introduction  of  the  system  of  appointment 
have  already  been  indicated.  Where  the  assessor  is  placed  under 
civil  service,  that  operates  as  a  protection  against  **  influence." 
The  system  of  review  of  assessments  by  a  superior  board  of  city 
officials,  discussed  below,  furnishes  an  opportunity  for  full  pub- 
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licity  and  exposure  of  any  patent  discriminations.  In  Middle- 
town  and  New  Rochelle  the  tentative  assessment-roll  arranged 
by  streets  is  published  and  distributed  and  thus  renders  secret 
discriminations  almost  impossibla  But  of  even  greater  influence 
than  these  checks,  in  the  judgment  of  the  mayors  that  have  oome 
before  us^  is  the  deterrent  offered  by  public  opinion.  No  mayor 
would  dare  to  tamper  with  the  work  of  the  assessor.  By  so  doing 
he  might  gain  the  friendship  of  a  few,  but  he  would  lay  himself 
open  to  an  attack  which  no  administration  could  withstand. 

Assessment  Methods 

City  assessors  must  avail  themselves  of  the  standard  assesfflnent 
methods  thus  far  developed  by  the  more  enterprising  cities  and 
by  the  leading  mortgage  loan  and  investment  companies.  In  addi- 
tion to  the  noteworthy  and  successful  efforts  of  New  York  City, 
Buffalo,  New  Bochelle,  Niagara  Falls,  Middletown  and  Fulton, 
the  cities  of  Newark,  New  Jersey ;  Baltimore,  Maryland ;  Cleve- 
land, Ohio;  Portland,  Oregon;  Washington,  D.  C;  Wilmington, 
Delaware;  Milwaukee,  Wisconsin,  and  Cambridge,  Massachusetts, 
have  blazed  the  trail  that  leads  to  scientific  assessments.  Thou^ 
many  of  these  cities  have  been  working  independently,  the  sys- 
tems they  have  developed  show  remarkable  similarities.  From 
their  work  there  is  now  emerging  what  may  be  called  ^^  the  science 
of  assessment" 

Your  Committee  is  under  no  delusion  as  to  what  can  be  accom- 
plished and  what  cannot  be  accomplished  by  the  introduction  of 
a  "  scientific  system  of  assessment.''  Such  a  system  cannot  work 
itself;  it  is  not  foolproof;  it  cannot  and  should  not  eliminate  the 
human  element ;  it  does  not  dispense  with  the  need  of  judgment 
On  the  other  hand,  it  does  eliminate  all  imnecessary  guessing;  it 
does  furnish  the  assessor  with  all  the  relevant  facts  upon  which 
his  appraisal  must  rest;  it  does  encourage  equality  of  treatment; 
it  does  bring  the  work  of  assessment  out  into  the  open  where  the 
public  can  know  and  understand  what  is  going  on. 

While  your  Committee  has  no  intention  of  preparing  a  manual 
for  local  assessors,  it  may  be  well  to  point  out  the  essentials  of  a 
good  system  of  assessments  based  on  the  experience  of  the  cities 
of  this  State.    These  are: 
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1.  Assessment  at  100  per  cent  of  market  value. 

2.  Tax  maps  showing  the  metes  and  bounds  of  all  property 
within  the  limits  of  the  taxing  district. 

3.  The  block  and  lot  system  of  indexing  property  holdings 
and  office  records. 

4.  The  adoption  of  the  unit  foot  system. 

5.  The  adoption  of  an  approved  depth  rule,  comer 
influence  rule,  alley  influence  rule,  plottage  rule,  and  such 
other  minor  rules  as  are  necessary. 

6.  The  preparation  and  adoption  of  a  standard  building 
classification  with  unit  factors  of  building  value. 

7.  The  persistent  collection  of  all  information  bearing 
on  property  values  and  its  preservation  in  readily  accessible 
and  permanent  form. 

8.  The  installation  of  modern  office  necessities,  such  as 
wide-carriage  typewriters,  calculating  machines,  and  files. 

9.  The  preparation  of  a  land  value  map  covering  the 
entire  city. 

10.  The  publication  of  the  tentative  assessment-roll  where 
practicable. 

These  essentials  are  drawn  from  the  working  methods  of  the 
most  successful  assessors  of  the  State,  and  their  adoption  in  any 
community  should  bring  about  not  only  a  higher  assessment,  but 
at  the  same  time  a  fairer  assessment. 

The  Review  of  Assessments 

On  the  basis  of  the  testimony,  your  Committee  believes  that 
provision  should  be  made  for  the  review  of  assessments.  The 
failure  of  present  methods  of  review  in  second  class  cities  espe- 
cially, would  indicate  that  the  hearing  of  complaints  should  not 
be  entirely  in  the  hands  of  the  same  man  or  men  who  make  the 
original  assessments.  It  would  seem  that  as  this  review  is  of  a 
quasi-judicial  nature,  it  should  be  entrusted  to  a  board  rather 
than  to  a  single  man.  Except  in  the  largest  cities  of  the  State, 
your  Committee  believes  that  this  board  of  review  should  be  com- 
posed of  the  chief  assessor,  the  chief  legal  official  and  the  chief 
financial  official  serving  ex  officio.  The  experience  of  our  cities 
indicates  that  this  is  entirely  practicable  and  that  the  board  itself 
will  not  be  compelled  to  hear  any  great  number  of  appeals. 
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A   UkIFOBK   DiATB   OF  AaBSSaMBHT 

One  of  the  Tery  impartant  adtithiirtralaye  diffigolfies  created 
by  our  complicated  State  and  local  tax  system  is  the  lade  of  uni- 
formity as  to  the  dates  of  aMesament  of  property  for  taxation.  In 
this  State  no  uniformity  whatever  prevAiia  bb  to  the  date  of 
assessment  in  the  11,63S  tax  dietricta  made  up  of  cities,  towns, 
Tillages  and  school  districts,  nor  in  ihe  nnmerons  ^leeial  districts, 
such  as  the  highway,  fire,  wat^  s^^sppfy?  drainage,  garbage,  sewer, 
sidewalk,  lighting,  lamp,  snow  removal  and  river  improvement 
districts. 

Present  Legal  Provisions  and  Their  Results 

An  annual  assesfiment>roll  is  required  to  be  made  in  every  city, 
town,  village  and  school  district  in  the  State.  Tie  time  for  the 
completion  of  this  roll  is  definitely  fixed  for  towns^  bat  for  cities, 
villages  and  school  districts  the  time  differs  from  January  to 
December. 

For  certain  assessments  the  following  dates  are  prescribed: 
Banks  —  conditiona  as  May  1st. 
Individual  banker  —  June  1st. 

Business  corporations,    article  9-A  —  December   31st  or 
fiscal  year. 

Utility   and  moneyed  corporations,   article  9  —  October 
31st 

Utility  companies  —  December  Slst 
Assessment  of  property  in  towns — July  1st 
Each  city  in  the  State,  except  those  operating  under  the 
tax  laws,  has  its  own  distinct  date  of  assessment  and  manv 
city  charters  make  no  provision  whatever  for  a  definite  date 
for  the  assessment  of  property. 

Village  taxes  are  assessed  by  separate  assessors  and  there 
is  no  fixed  date  for  either  assessment  or  collection. 

School  taxes  may  be  annually  or  semi-annually  or  oftener 
assessed  and  no  dates  are  fixed  by  statute  for  their  assessment 

The  assessment  of  the  same  property  for  town  purposes,  vil- 
lage purposes  and  school  district  purposes  may  differ  in  amount 
and  it  is  not  unusual  for  the  same  property  to  be  assessed  in  a 
different  amount  on  the  town  roll  and  the  village  roll. 
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In  many  counties  special  statutes  are  in  force  modifying  the 
general  law.  Under  such  cirenmstanees  it  is  practically  impos- 
sdUe  for  the  ordinary  layman  or  a  non-resideazt  to  ascertain  which 
of  these  special  statutes  are  in  force,  or  how  thejr  modify  the 
general  law. 

To  indicate  the  condition  in  the  State  as  to  lack  of  uniformity 
in  date  of  assessment^  one  need  only  to  examine  the  situation  that 
existed  when  the  legislature  passed  what  was  known  as  the 
Emerson  law,  chapter  726,  Laws  of  1&17,  article  9-a  of  the  Tax 
Law.  The  Legislature  found  it  impossible  to  fit  the  new  tax  to 
the  old  system  as  to  local  taxes  on  personal  property. 

The  present  lack  of  uniformity  as  to  the  date  of  assessment  in 
the  thousands  of  tax  districts  in  ihe  State  has  no  merit  and  creates 
unnecessary  and  perplexing  situations  in  local  tax  administration. 
Neither  is  it  in  accord  with  the  rule  prevalent  throughout  the 
United  States.  It  is  reported  that  twenty-nine  states  have  a 
uniform  date  for  the  assessment  of  property  taxes  and  that  nine- 
teen other  states  prescribe  a  definite  period  of  time  within  which, 
or  a  definite  date  not  later  than  which,  the  assessment  of  taxes 
shall  be  made  or  completed. 

One  uniform  date  of  assessment  in  the  State  need  not  of 
necessity  change  the  fiscal  year  of  any  tax  district  uor  alter  the 
financial  calendar.  Neither  will  it  interfere  with  the  work  of  the 
local  tax  official  as  to  field  work,  preparation  of  the  assessment- 
roll  or  with  the  other  duties  incident  to  the  making  or  certifica- 
tion of  assessments  for  collections  of  taxes. 

Recommendations 

The  recommendations  of  the  Committee  concerning  the  chief 
assessment  problems  discussed  in  this  chapter  may  be  summarized 
as  follows: 

1.  The  State  Constitution  should  be  amended  so  that  pro- 
vision may  be  made  for  the  equitable  assessment  of  railroad 
and  other  property  which,  because  of  its  nature,  cannot  be 
satisfactorily  or  equitably  assessed  by  local  officials. 

2.  The  amendment  of  the  State  Constitution  to  permit  of 
the  reorganization  of  the  equalization  machinery. 

3.  The  taxation  of  tangible  personal  property  should  be 
provided  for  through  the  personal  income  tax  and  not  through 
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the  direct  property  tax  which  should  then  be  amended  to 
exempt  tangible  personal  property. 

4.  Cities  should  be  authorized  by  law  to  reorganize  their 
assessment  offices  along  improved  lines. 

5.  A  uniform  date  of  assessment  should  be  established 
throughout  the  tax  districts  of  the  State. 

In  accordance  with  these  recommendations,  the  Committee 
presents  in  the  appendix  of  this  report  the  text  of  an  act  with 
regard  to  assessors  in  cities  and  a  concurrent  resolution  with 
regard  to  the  assessment  of  property  and  the  equalization  of 
taxes. 
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NO.  1 

AN  ACT  to  provide  for  a  department  of  asseesment  and  taxa- 
tion in  and  for  the  second  and  third  class  cities. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Abolishment  of  the  office  of  assessor  and  boards  of 
assessors;  department  of  assessment  and  taxation.  The  legisla- 
tive body  of  each  second  and  third  class  city,  which  has  not  by 
law  abolished  the  office  of  assessor  and  created  a  department  of 
assessment  and  taxation  is  hereby  authorized  and  empowered  ^by 
ordinance  to  abolish  the  office  of  assessor  or  assessors  or  the 
board  of  assessors,  when  such  board  is  not  required  by  charter 
to  be  composed  of  members  of  the  legislative  body  of  the  city,  and 
in  its  place  to  create,  establish  and  maintain  a  department  of 
assessment  and  taxation.  Such  ordinance  shall  become  effective 
only  after  the  expiration  of  the  term  of  office  of  all  assessors,  then 
holding  office.  In  cities  where  the  terms  of  office  of  assessors  do 
not  expire  at  the  same  time,  those  assessors  whose  terms  of  office 
expire  first  shall  continue  in  office  until  the  expiration  of  the 
terms  of  office  of  the  other  assessors.  The  commissioner  of  assess- 
ment and  taxation  shall  be  the  head  of  such  department.  He 
shall  be  appointed  by  the  same  official  or  body  who  or  which  by 
charter  is  now  authorized  to  appoint  the  heads  of  city  depart- 
ments, and  may  be  removed  by  the  same  authority  for  misconduct 
or  misfeasance  in  office.  The  commissioner  of  assessment  and 
taxation  may  appoint  and  at  pleasure  remove  the  deputy  com- 
missioner of  assessment  and  taxation,  deputy  assessors,  as- 
sistants and  subordinates  as  shall  be  prescribed  by  the  board  of 
estimate  and  apportionment  or  other  body  which  is  by  charter 
authorized  to  designate  the  number  of  employees.  The  deputy 
commissioner  of  assessment  and  taxation,  if  there  be  one,  in  the 
case  of  the  absence  or  disability  of  the  commissioner  or  of  a 
vacancy  in  the  office  of  commissioner,  shall  discharge  the  duties 
of  the  office  until  the  commissioner  returns,  his  disability  ceases 
or  the  vacancy  is  filled.  The  salaries  of  the  commissioner  of  taxa- 
tion and  assessment,  deputy  commissioner  and  all  subordinates 
shall  be  fixed  in  each  second  class  city  by  the  board  of  estimate 
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and  apportionment  and  in  third  class  cities  by  the  board  or  body 
authorized  by  charter  to  fix  salaries. 

§  2.  Powers  and  duties.  The  commissioner  of  assessment  and 
taxation  shall  possess  all  the  powers  conferred  upon,  be  subject 
to  all  the  obligations  imposed  upon,  and  perform  all  the  duties 
appertaining  to  the  office  of  assessors  in  the  towns  of  the  State 
in  reference  to  the  assessment  of  property  within  the  city,  except 
as  otherwise  provided  by  law,  or  this  act,  and,  except  as  other- 
wise provided  by  this  act,  shall  possess  all  the  powers  con- 
ferred upon  and  perform  all  the  duties  appertaining  to  the 
office  of  assessors  and  the  board  of  assessors  of  such  city  as  pro- 
vided by  law.  Except  as  otherwise  provided  by  this  act,  he  shall 
also  perform  all  of  the  duties  now  provided  by  law  in  reference 
to  the  assessment  of  local  improvements  imposed  according  to  law. 
It  shall  also  be  the  duty  of  the  commissioner  to  install  scientific 
systems  of  assessment  with  tax  maps,  unit  rules  and  such  other 
systems  and  records  as  may  be  necessary,  and  to  gather  and  file 
useful  and  available  information  that  appertains  to  the  value  of 
property  subject  to  his  assessment. 

§  3.  Board  of  review.  The  chief  fiscal  officer  of  the  city,  the 
legal  adviser  of  the  city  and  commissioner  of  assessment  and 
taxation  are  hereby  constituted  a  board  of  review  to  hear  and 
determine  complaints  in  relation  to  the  assessment  roll  provided 
by  law,  unless  by  ordinance  3ame  other  board  of  review  is  created. 

§  4.  This  act  shall  take  effect  immediately. 
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NO.  2 

OONOUBEENT  BESOLUTION  of  the  Senate  and  Assembly 
proposing  an  amendment  to  article  three  of  the  constitution, 
in  relation  to  the  assessment  and  collection  of  taxes  and  the 
equalisation  of  assessments. 

Section  1.  Resolved  (if  the  Assembly  concur)  that  the  follow- 
ing section  be  added  to  article  three  of  the  constitution: 

§  1.  The  legislature  shall  prescribe  by  law  how  taxable  sub- 
jects shall  be  assessed  and  provide  for  officers,  and  the  election  or 
appointment  of  officers,  to  execute  laws  relating  to  the  assessment 
and  collection  of  taxes,  and  the  supervision,  review  and  equal- 
ization of  assessments. 

§  2.  Resolved  (if  the  Assembly  concur)  that  the  foregoing 
amendment  be  referred  to  the  legislature  to  be  chosen  at  the 
next  general  election  of  senators,  and  in  conformity  with  section 
one  of  article  fourteen  of  the  constitution  be  published  for  three 
months  prior  to  the  time  of  such  election. 
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Message  from  the  Goyernor  Relative  to  the  Development 
of  the  Water  Powers  of  the  State 


STATE  OF  NEW  YORK 
Executive  Chamber 

March  11,  1921. 
To  the  Legislature: 

There  is  pressing  need  for  the  development  of  the  potential 
water  powers  of  the  State,  and  although  the  adoption  of  a  settled 
policy  is  essential  to  such  development,  we  have  been  discussing 
the  subject  for  many  years  without  making  appreciable  progress. 
Economic  conditions  are  more  and  more  emphasizing  the  need 
of  some  practical  solution  of  the  problem. 

The  greatest  possibilities  of  development  are  in  the  Niagara 
and  the  St.  Lawrence;  but  the  situation  as  to  each  is  complicated 
by  the  necessity  of  international  agreements  which  the  Federal 
government  alone  can  make.  Twenty  thousand  cubic  feet  per 
second,  all  that  the  existing  treaty  permits,  is  now  being  diverted 
on  the  American  side  of  the  Niagara  above  the  falls.  There  are 
various  projects  for  further  development,  either  by  diverting 
more  water  above  the  falls;  by  increasing  the  head,  as  can  be 
done  by  returning  the  diverted  water  to  the  river  below  the 
gorge;  by  diverting  the  water  from  the  gorge;  or  by  damming 
the  river  below  the  whirlpool  rapids.  There  are  a  number  of 
companies  claiming  rights  to  develop  power  from  the  Niagara 
under  special  charters  which  they  have  been  unable  to  exercise. 
The  company,  which  is  now  diverting  all  that  the  treaty  permits, 
is  the  result  of  a  consolidation  authorized  by  the  State  in  1918, 
at  the  request  of  the  War  Department,  to  secure  more  efficient 
development  of  power  from  the  permitted  diversion. 

The  estimates  of  possible  future  development,  both  of  the  St. 
Lawrence  and  the  Niagara,  vary  according  to  different  plans, 
but  the  amount  in.  any  case  is  too  great  not  to  be  utilized. 

The  subject  is  further  complicated  by  the  Federal  Water  Power 
Act  under  which  the  Federal  government  claims  jurisdiction  over 
water  power  development  on  streams  over  which  Congress  had 
jurisdiction  under  its  authority  to  regulate  commerce.      That 
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authority  applies  equally  to  interior  and  to  boundary  streams. 
The  most  serious  objexjtion  to  the  Federal  Act,  from  the  stand- 
point of  the  "State,  is  the  provision  under  which  the  Federal 
government  may  take  over  and  operate  any  project  on  or  after 
thj  expiration  of  the  fifty  years'  license  provided  for  in  the  act. 
It  could  thus  take  over  a  project  even  of  the  State  itself. 

Congress  has  jurisdiction  over  navigable  streams,  to  r^ulate 
and  improve  navigation,  and  as  an  incident  to  the  exercise  of  that 
power  it  undoubtedly  may  authorize  the  development  of  water 
power  and  the  licensing  thereof.  Of  course  the  Federal  govern- 
ment alone  can  make  treaties  with  respect  to  boundary  streams, 
and  it  has  jurisdiction  of  them  for  the  purposes  of  defence,  but 
the  State  has  title  to  the  bed  of  navigable  streams  in  trust  for 
all  the  people  and  there  is  no  distinction  in  that  respect  between 
boundary  and  interior  streams.  Subject  only  to  the  Federal 
powers  above  enumerated,  the  State  has  jurisdiction  to  control 
the  development  of  water  power  in  State  waters.  In  my  view 
the  Federal  Water  Power  Act  is  an  infringement  upon  the 
sovereign  power  of  the  State  which  it  appears  to  me  to  be  the 
duty  of  the  Attorney-General  to  resist,  and  I  am  advised  that 
steps  will  be  taken  as  promptly  as  possible  to  secure  a  final 
adjudication  of  the  question  by  the  United  States  Supreme  Court. 

It  is  unnecessary,  however,  for  the  State  to  delay  the  adoption 
of  a  policy  pending  such  decision,  for  however  the  conflict  of 
authority  between  the  State  and  the  Federal  government  may 
be  resolved,  it  will  still  be  necessary  for  the  State  to  adopt  a 
policy  which  as  far  as  I  can  see  will  not  be  affected  by  such 
decision.  Indeed,  the  Federal  Act  makes  it  more  important  than 
ever  that  a  definite  policy  be  adopted,  because  an  applicant  for 
a  permit  or  license  under  the  Federal  Act  must  present  evidence 
of  compliance  with  the  laws  of  the  State,  and  the  act  reserves 
to  the  State  full  regulatory  powers,  including  the  control  of 
rates,  the  right  to  charge  rentals  for  the  use  of  its  rights  and 
to  expropriate  excessive  profits. 

I  am  advised  that  at  least  a  million  continuous  additional 
horsepower  can  be  developed  from  interior  streams  of  the  State, 
provided  the  maximum  development  and  use  be  secured.  In  some 
cases  the  State  owns  the  bed  of  the  streams  involved.  In  other 
cases,  title  is  in  riparian  owners.  Some  of  those  streams  are 
under  the  jurisdiction  of  Congress  for  the  regulation  and  improve- 
ment of  navigation,  others  are  not. 
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The  international  and  other  complications  affecting  boundary 
streams  may  delay  important  developments  in  the  Niagara  and 
St.  Lawrence.  We  should  strive  to  eliminate  thosj  complications, 
but  meanwhile  the  State  should  not  suffer  a  million  potential 
horsepower  on  interior  streams  to  go  to  waste.  A  million  horse- 
power means  ten  million  tons  of  coal,  to  say  nothing  of  the  other 
direct  and  indirect  benefits  from  the  use  of  hydro-electric  power. 

The  great  question  of  policy  first  to  be  settled  is  whether  the 
State  should  itself  undertake  to  develop  the  available  power, 
or  should  encourage  private  enterprise  to  do  it  If  the  public 
interest  can  adequately  be  safeguarded,  there  is  no  doubt  but  that 
private  development  will  be  more  efficient  and  therefore  best  for 
the  consumer  in  the  long  nm. 

The  Federal  Water  Power  Act  appears  to  be  carefully  drawn 
to  prevent  the  exploitation  of  the  public  resources  for  private 
gain.  I  believe  that  a  State  Act  drawn  along  somewhat  similar 
lines  can  be  made  efficacious  to  secure  to  all  of  the  people  of  the 
State  the  benefits  to  be  derived  from  the  development  of  the  State's 
natural  resources.  Any  plan  or  any  policy,  which  does  not 
assure  the  maximum  development  of  the  potential  hydro-electric 
energy  of  the  State  for  the  benefit  of  all  the  people  of  the  State, 
should  be  rejected. 

Licensees  should  be  subject  to  the  jurisdiction  of  the  Public 
Service  Commission  to  regulate  capital  issues,  rates  and  service. 
All  diversion  and  use  of  State  waters  without  a  license  under  the 
act  should  be  prohibited,  except  such  as  are  now  actually  and 
lawfully  made. 

It  will  not  be  necessary  to  close  the  door  upon  State  develop- 
ment in  case  capital  should  be  unwilling  to  enter  a  field  in  which 
the  public  interests  are  safeguarded  as  I  have  indicated. 

The  general  benefit  from  water  power  development  may  be 
secured  in  two  ways,  viz. : 

1.  By  taxation. 

2.  By  cheapening  the  cost  of  power. 

Under  any  proper  system  of  safeguards,  the  ultimate  consumer 
will  bear  whatever  taxes  are  imposed  and  it  does  not  appear  to 
me  to  be  wise  policy  for  the  State  to  seek  to  make  the  proposed 
development  revenue  producing  beyond  reasonable  recompense 
for  the  use  of  State  lands  or  property  and  reasonable  charges  for 
the  costs  of  administration.  From  the  standpoint  of  revenue 
alone,  the  State  is  likely  to  gain  most  from  a  policy  which  will 
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stimulate  its  industrial  clcvclopmcnt.  Of  course  I  am  speaking 
of  development  of  power  for  distribution  to  the  public,  not  of 
private  development  for  private  use. 

I,  therefore,  recommend  the  passage  of  a  licensing  act  along 
the  general  lines  of  the  Federal  Act,  with  careful  provisions  to 
safeguard  the  public  interests  as  hereinbefore  indicated. 

In  order  to  assure  maximum  development,  the  act  should  confer 
discretion  on  the  Water  Power  Conmiission  so  that  licenses  may 
only  be  granted  for  projects  which  provide  for  the  maximum 
development  of  a  given  stream,  water-shed  or  territory. 

Undoubtedly  maximum  use  and  economy  of  hydro-eloctric 
power  will  result  only  from  some  common  method  of  transmission 
by  which  the  widest  distribution  may  be  secured,  and  thus  the 
variable  factors,  both  of  use  and  development,  ameliorated  as 
much  as  possible.  Steam  and  hydro-electric  power  must  sup- 
plement each  other  and  it  is  undoubtedly  true  that  tremendous 
economies  would  result  if  all  power  could  be  converted  into 
electrical  energy  and  by  a  common  transmission  system  made  to 
serve  all  users  within  a  given  zone.  If  the  potential  energy  of 
coal  and  water  could  be  utilized  in  common  by  the  most  economical 
generation  of  each  and  a  common  distribution  of  both,  true  con- 
servation of  energy  would  result. 

That  is  not  an  idle  dream.  Of  course,  such  a  project  would 
assume  interstate  proportions  and  would  doubtless  require  con- 
current action  by  the  States  in  a  given  zone  and  the  Federal 
government.  Such  a  project  involving  the  15'orth  Atlantic  Sea- 
board States,  is  now  being  scientifically  studied  under  an  authori- 
zation by  Congress. 

I  have  indicated  an  ultimate  and  I  believe  a  practical  goal. 
We  can  only  hope  to  reach  it  by  degrees.  Meanwhile,  as  far  as 
the  State  of  T^ew  York  is  concerned,  it  appears  to  me  that  its 
first  step  should  be  to  make  possible  the  development  of  its  own 
water  powers  by  the  adoption  of  a  policy  which  will  make  it 
practicable  for  private  initiative  to  undertake  the  task  under  safe- 
guards which  will  protect  the  public  interest. 

The  condemnation  law  in  relation  to  this  subject  should  be 
clarified  and  made  more  eflFective,  and  as  it  is  so  germane  to  the 
subject  I  suggest  that  suitable  provisions  governing  the  exercise 
of  the  power  of  eminent  domain  by  licensees  of  the  State  be 
incorporated  in  the  act. 
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State  lands  within  the  forest  preserve  will  be  required  for 
approximately  one  hundred  thousand  horsepower  of  the  possible 
development,  but  not  more  than  is  now  permitted  by  Section  7 
of  Article  7  of  the  State  Constitution  for  reservoirs,  for  water 
supply  and  to  regulate  the  flow  of  streams.  Those  purposes  do 
not  include  power  development,  and  I  recommend  that  an  amend- 
ment of  Section  7  of  Article  7  of  the  State  Constitution  be  sub- 
mitted so  as  to  include  power  development  among  said  uses,  but 
retaining  the  present  limitation  of  three  per  centum  of  forest 
preserve  lands  as  the  maximum  to  be  used  for  all  purposes. 

A  concurrent  resolution  was  adopted  by  the  Legislature  last 
year,  but  it  appears  to  me  to  be  fatally  defective  in  at  least  one 
essential  particular.  The  present  provision  provides  for  the 
apportionment  of  the  expense  of  an  improvement  on  the  public 
or  private  property  and  municipalities  benefited,  to  the  extent 
of  the  benefits  received.  That  provision  is  not  applicable  to  a 
power  development  and  yet  the  resolution  adopted  is  so  drawn 
as  to  make  it  apply.  I  recommend  the  careful  consideration  of 
this  subject  and  the  submission  of  a  workable  amendment. 

(Signed)         NATHAN  L.  MILLER. 
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ANNUAL  REPORT 


OF  TUB 


COMPTROLLER    RELATING  TO  THE    CANALS 


STATE  OF  NEW  YORK: 
Comptbolleb's  Office, 

Albany,  December  31,  1920 

To  the  Speaker  of  the  Assembly: 

Sib. —  I  have  the  honor  herewith  to  transmit  the  annual  report 
of  the  Comptroller  exhibiting  the  financial  transactions  and  the 
condition  of  the  finances  of  the  State  relating  to  canals  for  the 
year  ended  June  30,  1920. 

I  am,  sir. 

Respectfully  yours, 
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REPORT 


STATE  OF  NEW  YORK: 

Comptroller's  Office,  Bureau  of  Canal  Affairs, 

Albattt,  December  31,  1920 

To  the  Legislature: 

The  Comptroller  herewith  submits  the  annual  statement  of 
the  receipts  and  expenditures  on  account  of  the  canals,  and  the 
canal  debt,  the  balance  of  funds  on  hand  in  the  treasury,  the 
depositories  and  investments  of  the  same  and  the  condition  thereof 
for  the  year  ended  June  30,  1920. 


Gash 

Total 

FaUnr^,  Jnly  1,  1919 

$40,109,616  58 

$6,519,315  41 
218,819  80 

$46,628,931  99 

L«8B  unexpended   balance   in   hands   o\ 
Superintendent  of  Public  Worka  and 
division  en«ineers,  July  1, 1919 

218,810  80 

RscBim 
Far  value  of  securitieB  sold  or  redeemed. . 

$40,109,616  58 

Deduct 

aOO.300  86 

$6,300,495  61 

Add 

300,300  86 
17.527.808  88 

$46,410,112  19 
"i7i627.898  88 

ExmiDlTUBSS 

Par  value  of  securities  purduwed 

Other  eiqiendHures 

$39,800,315  72 

Add 

3.567,371  91 

$24,128,695  35 

Deduct 

3.428.966  41 
14.027,173  33 

$63,938,011  07 

Add  discount 
188.405  50 
14.027.173  33 

Add  unexpended  balances  in  hands  of 
Superintendent  of  Public  Works  and 
division  engineers,  June  30,  1920 

$43,376,687  63 

$6,672,555  61 
192,674  68 

$50,049,243  24 
192.674  68 

$43,376,687  63 

$6,865,230  29 

$50,241,917  92 
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Compthollbr's  Repobt  on  Canals 


The  foregoing  baUmces  of  securities  and  cash  are  applicable  h 
the  following  funds. 


FUNDS 

Securities 

Cash 

Total 

In  bank 

Unexpended 
balances 

Rinkins  Funds  for  the  Redemp- 
tion of  the  Cwml  Debt: 

Under  artiele  7.  section  4.  of  the 
Constitution  and  chapter  147 
of  the  Laws  of  1903 

82.011,0^  11 

16.494,161  08 

9.421.889  24 

666.526  63 
1.136.500  pO 

6.774.300  00 

467.750  00 

952.350  00 

864,508  00 
3.331.074  57 

787.000  00 

•104,367  87 

.105.106  82 

38.181  71 

74.067  08 
2fil,460  69 

80.820  10 

130.356  59 

251.689  SH 

241.112  05 
135.218  10 

238.971  15 

•2,115.395  98 

Constitution  and  chapters  147 
and  302  of  the  Uws  of  1908 
and  1906.           

16.800.367  90 

Under  article  7.  section  4.  of  the 
Constitution     and      chapters 
147  and  66  of  the  Laws  of  1903 
and  1910                    

9.460  070  9S 

Constitution      and     chapters 
391  and  139  of  the  laws  of  1909 
and  1910 

740.593  71 

Under  article  7,  section  4.  of  the 
Constitution  and  chapter  746 
of  the  laws  of  1911 

1.397,960  69 

Under  article  7,  section  4,  of  the 
Constitution  and  chaptere  147 
and  787  of  the  laws  of  1903  and 
1913                  .    ... 

6,855.120  10 

Under  article  7,  section  4.  of  the 
Constitution     find      chapters 
391.  787  and  2  of  the  Uws  of 
1909.  1913  and  il915 

598.106  59 

Under  article  7,  section  4.  of  the 
Constitution      and      chapters 
746,  787  and  2  of  the  laws  of 
1911,  1913  and  1915 

1.204.039  24 

Under  article  7.  section  4,  of  the 
Constitution  and  ohapteis  147 
and  2  of  the  laws  of  1903  and 

.  1915 

1.105,620  OS 

Under  article  7,  section  4,  of  the 
Constitution  and  chapters  570 
and  2  of  the  kws  of  1915 

3,466.292  67 

Under  article  7,  section  4,  of  the 
Constitution  and  chapters  746 
and  2  of  the  laws  of  1911  and 
1915 

1.025.971  15 

Total  Sinking  Funds 

Maintenance  and  repairs 

•42.907.087  63 

•1.661.351  40 
1.384.950  39 

1.157.068  38 

104,449  00 

2.364.715  54 

•IMiaOOOD 

38,535  22 

792  12 

13,347  34 

•44.568.439  OS 
1,534.910  39 

Fund  for  the  construction  of  the 
Erie.  Champlain  and  Oswego 
canals,  chapter  147,  laws  of 
1903 

469.600  00 

1.655.228  60 

Fund  for  the  construction  of  the 
Cayuga  and  Seneca  barge  oanal 

barge  eanal  terminals 

105.942  02 

2.378,062  88 

•48,376,687  63 

•6,672,555  61 

•193.6H  66 

•50.M1.917  92 
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The  relations  of  the  Canal  Debt  Sinking  Ftmds  to  the  Canal  Debt 

OAre  shown  m  the  following: 

Comparative  statement  as  of  the  close  of  the  year  ended 

June  30,  1920. 


CHARACHER  OF  DEBT 


StiTKiNG  Fund 


Securities 


Cash 


ToUl 


AirA»t«t  of 
debt 


IntercBt  bearing  canal  debt: 
Loan  at  3  per  cent,  for  con- 
Btmction  of  the  EriCi 
Champlain  and  Oawego 
canala,  pwsuant  to  chapter 
147,  Laws  of  1903,  and 
amendments: 
Redeemable  January  1,  1023. 

Redeemable  January  1, 1956 
Redeemable  January  1.  1957 
Redeemable  July  1.  1968. . . 
Redeemable  Januaiy  1,  1959 


Loan  at  4  per  cent,  for  con- 
struction of  the  Erie, 
Champlain  and  Oswego 
canals,  pursuant  to  chapter 
147,  Laws  of  1903,  and 
amendments: 

Redeemable  July  1.  1960. . . 

Redeemable  January  1,  1961, 

Rwleemabie  July  1,  1961. . . 

Redeemable  January  1,  1962, 


)2. Oil. 028  11 


16,494,161  08 


$104  367  87 


105.106  82 


)2. 115.395  98 


16.589,257  90 


Loan  at  4i  per  cent,  for  con- 
struction of  the  EriCt 
Champlain  and  Oswego 
canals,  pursuant  to  chapter 
147,  Uws  of  1903.  and 
amendments: 

Redeemable  January  1,  1964. 

Loan  at  4i  per  cent,  for  con 
struction  of  the  Erie, 
Champlain  and  Oswego 
canals,  pursuant  to  chapter 
147,  Uws  of  1903,  and 
amendments : 

Redeemable  January  1, 1965. 

Loan  at  4  per  cent,  for  con- 
struction of  the  Erie, 
Champlain  and  Oswego 
canak,  pursuant  to  chapter 
570,  Laws  of  1915: 
Redeemable  January  1,  1966, 
Redeemable  January  1. 1967, 


Loan  at  4  per  cent,  for  con- 
struction of  Cajruga  and 
Seneca  Barge  canal,  pur- 
suant to  chapter  391,  Laws 
of  1909.  ana  amendments: 

Redeemable  July  1. 1960. . . . 

Redeemable  Jaunary  1, 1962. 


0,431,980  34 


6,774,300  00 


864,508  00 


3.331.074  57 


666.506  68 


38.181  71 


80.820  10 


241.112  05 


135.218  10 


74.067  06 


9,460.070  95 


6,855.120  10 


1.105.620  05 


3.466,292  67 


740.598  71 


•2.000  OOP  00 

iiToooTooo  00 

-.000.000  00 
5.000.000  09 
10.000  000  00 

21  000  000  00 


10  000  000  00 
10  000  000  00 
10  000  000  00 
10  000  000  00 

HO. 000  000  00 


130.000.000  00 


OS. 000  000  00 


S17.000.000  00 
10.000,000  00 


$27,000,000  00 


01.000.000  00 
3.000,000  00 


03.000.000  00 


Digitized  by  ^^jOU 


gle 


8  Comptkollek'b  Repoxt  on  Oanals 

Comparafive  Statement  Canal  Debt  Sinking  Funds  —  (Cont'd) 


BiNKiMO  Fund 

CHARACTER  OF  DEBT 

Amount  o( 

Securities 

Cash 

Total 

debt 

Loan  at  4i  per  cent,  for  con- 
•emotion  of  C«yuga    and 
Seneca  Barce  canal,  pur- 
suant to  chapter  391,  Laws 

Redeemable  January  1. 1965. 

9467,750  00 

1.136.500  00 

952.350  00 

$130,356  50 
261.460  69 
251,689  24 

$508,106  50 
1.397.960  69 
1.204.089  24 

$4,000.000  00 

Loan  at  4  per  cent,  for  con- 
struction   of   barge    canal 
terminals,      pursuant      to 
to   chapter   746,   Uwn  of 

Redeemable  January  1,  1942. 

Loatt  at  4]:  per  cent,  for  con- 
struction  of   Barge   canal 
terminals,      pursuant      to 
chapter  746,  Laws  of  1911, 

Redeemable  January  1, 1945. 

$5,000.000  00 
$5,000,000  00 

Loan  at  4  per  cent,  for  oon- 
struetion   of   Barge   canal 
terminals,      pursuant      to 
chMter  746,  Laws  of  1911, 

787.000  00 

238,971  15 

1.025,971  15 

$3,000,000  00 

Total  canal  debt  sinking  funds 
and  canal  debt 

$42,907,087  63 

$1,661,351  40 

$44,668,439  03 

$148,000,000  00 

The  details  of  the  foregoing  statements  are  submitted  in  the 
subjoined  pages. 

Very  respectfully, 

JAMES  A.  WENDELL, 

Comptroller, 
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DOCUMENTS  ACCOMPANYING  THE  REPORT  OF  THE 
COMPTROLLER 


Statement  Showing  Securities  and  Cash  in  the  Canai. 
FuNDs,  June  30,  1919,  the  Receipts  and  Expenditures 
During  the  Year,  and  the  Securities  and  Cash  in  the 
Canal  Funds  June  30,  1920. 


Caiuddcbt 
aioking  f umds 


Coostruotton 
fundt 


Maintenance 

and  repair 

funoB 


Total 


Balance  in  funds  June  30,  1919. 

Leea  ■eeuritiee  in  funds 

Leas  unezoended  balanoes  in 
hands  of  Superintendent  of 
Publio    Works   and   division 


t40. 507,642  90 
39.640,016  58 


94,698.582  51 
469.600  00 


62.582  51 


$1,422,706  52 


846, 
40, 


628.931  99 
109,616  58 


156.237  29         218,819  80 


Cash  in  bank  July  1.  1919. 

Racnim  DvaiNO  tbb  Ybab 
Into  the  canal  debt  stnkint 
funds  from  General  Fund  the 
annual  eontribution  to  said 
funds,  beins  an  amount  equal 
to  the  proceeds  of  a  State 
tax  on  real  and  personal  prop- 
erty in  the  State  subject  to 

taxation 

Into  the  canal  fund  from  ■eneral 
fund  on  account  of  appro- 
priations  payable   from   the 

eanal  fund 

Par  value  of  securities  sold  or  re- 
deemed   

Interest  on  investments 

Interest  on  deposits 

Temporary  certificates  issued 
Ml    ^ 


$867,626  38 


$4,166,400  00 


$1,266,469  : 


$6,300,405  61 


$8,139,618  00 


$2,130,000  00 


$3,215,314  50 


$8,139,618  00 


5.345,314  59 


300.300  86 

1,503,048  99 

190,813  60 


2,000.000  00 
317,701  98 


28.031  18 
"3 1280  54 


300.300  86 
603.048  99 
218,844  78 
000.000  00 
321,072  52 


Total  reoeipto $10,133,781  46    $4,447,701  98 


$3,246,626  31 


$17,828,199  74 


19] 
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Statement  Showing  Secubities,  Etc. —  {Continued) 


Canal  del>t 


Comtmction 
funda 


M  repair 
fund* 


Total 


ExpBMDmmaa     DtruirG 
Ymab 

Superiniendent  0/  Publie  Work* 

Maintenance  and  repttin 

Construction    of    crie,    Cham- 
plain  and  Oswefo  canals 

Construction    of    Cayuga 
Seneca  Barge  canal. 

Construction    of    barge 
termiaals 


Divitiion  Bugineera 
Maintenance  and  repairs. 
Construction    of    Erie,    Cham- 
plain  and  Oswego  canab 
Construction    of    barge 
terminals 


ComptroUer*»  Office  —  Bureau  of 

Canol  Affaira 
Salaries  of  cicrka,  stenographer. 

etc 

Transfer 


expenses 

Miscdlaneotts  espenses. 


AUomey-Gmenl 
Expenses  of  searches,  etc.: 
Construction  of  Erie.  Cham- 
plain  and  Oswego  canals 
Completion    of    construction 
of     Cayuga    and    Seni 

barge  canal 

Construction  of  barge  canal 


Salaries  of  deputies,   title  ex- 

.etc 


Damagf   on   Aeeouni  of  Con- 

Hrudion 
Erie,   Champlain   and   Oswego 


Cayuga  and  Seneca  barge  canal 
Barge  canal  terminals 


Damagea  to  Contraclora 
Erie.   Champlain   and   Oswego 


Barge  canal  terminals 

DamagM  on  Account  of  £xwCifw 

Conei* 
Judgments  of  the  court  of  claims 

IntetHoaiion  of  Claima 
Sei  vices  and  expenses  of  agent 
Construction  of  Erie.  Chan 

plain  and  Oswego  canals. 
Completion  of  construction  of 

Cayuga  and  Seneca  barge 


Construction  of  barge  canal 
terminals 


MiaceUaneout: 

Removal  of  tide  gates  and  con- 
struction of  look  —  Shin- 
necook  and  Peoonio  eanal . 

Reimbursing  city  of  North 
Tonawanda  for  paving  that 
portion  of  Tremont  street 
within  the  Sute  blutUno. 


$2,587,008  00 


SI, 


728,164  41 

16.880  06 

443.020  06 


340.500  00 
177.052  00 

16.843  28 


4.280  02 


4.211  70 

67  87 

2.165  00 

84.233  74 


581.752  05 

12,027  00 

464.800  17 


81.805  88 
702  12 


56.818  52 

1.180  00 
11.344  60 


103.288  16 


8,775  00 


6.000  00 
2.087  27 


$2,587,008  » 

1.728.164  41 

16.880  M 

1.443.020  96 

103.283  1« 
340.800  00 
177.052  « 

25.618  39 

6.00000 
6.317  39 

4.211  70 

67  87 

2.165  00 

84.2S3  74 


581.752  &> 

12.027  0» 

464.600  17 


46,MO00 


85,000  00 


788  55 


31.805  8» 
70S  13 


i46.MOfO 


«6,$tt5S 

1.180  99 
11.344  00 


85*000  00 


786SS 
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Sbcueitibs  and  Cash  in  Canal,  Funds  11 

Statement  Showing  Secubities,  Etc. —  (Concluded) 


Canal  debt 
sinking  funds 

Construction 
funds 

Maintenanoe 

and  repair 

fuoda 

ToUl 

Tranafer  of  8urplu» 

fund,  per  chapter  267,  Laws 
of  1913     

$248,921  37 

$348,921  S7 

Canal  DeM  Sinking  Fund 

Par  value  of  »e- 
curittes    pur- 
chased    $3,567,371  01 

Leas  discount  in 
purchase      of 
bonds 138.405  50 

$3,428,966  41 

27.930  02 
5.882.500  00 

'   160  00 

500  00 

8,428,966  41 

Premium  and  accrued  interest 
on  securities  purchased 

27.930  02 

Interest  on  outstanding  debt. . . 

5.882.600  00 

Extinguishment  of  non-interest 
bearing  debt  of  six  per  centum 
canal  stock  of  the  Erie  and 
Champlain  canal  redeemable 
July    1.    1837.    pursuant    to 
chapter  407,  Laws  of  1920.  . . 

160  00 

Eztincuishment  of  outstanding 
stock  for  payment  of  six  per 
centum  canal  revenue  certifi- 
cates redeemable  July  1, 1873. 
pursuant    to    chapter     407. 
Laws  of  1920 

500  00 

Total  expenditures  dur- 
ing the  year 

$9,340,056  43 

$4,987,938  16 

$3,128,145  15 

$17,456,139  74 

Cash  in  bank  June  30, 1920. . . . 

$1,661,351  40 
42.907,087  63 

$3,639,253  82 
469,600  00 

42.674  68 

$1,384,950  3 

$6,672,555  61 
43.376.687  63 

Add    unexpended    balances    in 
hands  of  Superintendent  of 
Public    Works   and    division 

fngiipfAT"-  -  T 

150,000  eo 

192,674  6$ 

Balance   in   funds   June 
30,  1920 

$44,568,439  03 

$4,138,628  50 

$1,534,950  39 

f50.241,917  93 
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Thb  Cash  in  the  Teeasuby  on  June  30,  1920  to  the  C?KEDn 
OF  THE  Canal  Fund,  was  on  Deposit  in  the  FoLiiOwixG 
Institutions  in  the  Amounts  Named. 

Deposits  in  Cities. 
Albany: 

New  York  State  National  Bank $1,493,555  61 

Deposits  Outside  of  Cities. 
Adams: 

Citizens'  Trust  Co. $100,000  00 

Farmers'  National  Bank 39,000  00 

Albion: 

Citizens'  National  Bank 50,000  00 

Orleans  Co.  Nat.  Bank 17,000  00 

A  lexandria  Bay : 

First  Nat.  Bank  of  the  Thousand  Islands. .  19,000  00 

AUeffomy: 

First  National  Bank 15,000  00 

AUamont: 

First  National  Bank 10,000  00 

AmityviUe: 

Bank  of  Amityville 9,500  00 

First  National  Bank 9,500  00 

Andover: 

Burrows  National  Bank 9,000  00 

Angola: 

Bank  of  Angola 14,000  00 

Evans  National  Bank 5,000  00 

Antwerp: 

Bank  of  Antwerp 8,000  00 

Arcade: 

Citizens'  Bank 8,000  00 

First  National  Bank 19,000  00 

Argyle: 

First  National  Bank 11,000  00 
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Athens: 

Athens  National  Bank 5,000  00 

Attica: 

Bank  of  Attica 10,000  00 

Citizens'  Bank 16,000  00 

Awdble  Forks: 

Bank  of  Ausable  Forks     19,000  00 

Baldvnnsville: 

First  National  Bank 16,000  00 

BdrJcer: 

Somerset  National  Bank 13,000  00 

Bath: 

Bath  National  Bank 17,000  00 

Farmers  &  Mechanics  Bank 21,000  00 

Bay  Shore: 

First  National  Bank 11,000  00 

Belfast: 

Bank  of  Belfast 18,000  00 

First  National  Bank 7,500  00 

Berlin: 

Taconic  Valley  Bank 12,500  00 

Bliss: 

Bliss  National  Bank 5,500  00 

BoonvUle: 

First  National  Bank 5,000  00 

National  Exchange  Bank 11,500  00 

Brochport: 

State  Bank  of  Commerce 16,000  00 

BronxvUle: 

Gramatan  Nat.  Bank 19,000  00 

Brushton: 

First  National  Bank 8,000  00 

Caledonia: 

First  National  Bank 5,000  00 

Catlicoon: 

Callicoon  National  Bank 12,000  00 

Canajoharie: 

Canajoharie  National  Bank 26,000  00 
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Canisteo: 

Krat  State  Bank ie,000  00 

Canton: 

First  National  Bank 44,000  00 

Cape  Vinceni: 

Citizens'  Bank 10,000  00 

Carthage: 

c         Carthage  National  Bank 35,000  00 

National  Exchange  Bank 28,000  00 

CastUe: 

Bank  of  Castile 5,000  00 

Castleton: 

National  Exchange  Bank 12,000  00 

CijUtaratLgiLs: 

Bank  of  Cattaraugus 24,000  00 

Central  SqtUM-e: 

First  National  Bank 9,000  00 

Chatham: 

State  Bank 40,000  00 

Churchville: 

State  Bank 8,000  00 

CloAfton: 

First  National  Bank 16,000  00 

National  Exchange  Bank 8,000  00 

Clayville: 

National  Bank 5,000  00 

Clifmer: 

Clymer  State  Bank 8,000  00 

CoblesMll: 

Farmers  &  Mer.  Bank 5,000  00 

Cooperstoivn: 

Cooperstown  National  Bank 15,000  00 

First  National  Bank 20,000  00 

Second  National  Bank 21,000  00 

Corfu: 

Bank  of  Corfu 13,000  00 
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Bam:  Balahoe^  IS 

Corinth: 

Cormth  National  Bank 16^000  00 

ComwaU: 

Cornwall  National  Bank 16^000  00 

OrotonrtHUfHvdson: 

First  National  Bank 8,000  00 

Cuba: 

FirstNational  Bank 20,000  00 

Cuba  National  Bank 15,000  00 

Delevan: 

BankofDelevan 11,000  00 

Delhi: 

Delaware  National  Bank 15,000  00 

Depew: 

Bank  of  Depew 15,000  00 

Deposit: 

Farmers'  National  Bank 20,000  00 

DolgeviUe: 

First  Nationi  1  Bank 27,000  00 

DotimsviUe: 

First  National  Bank 13,000  00 

Earlville: 

First  National  Bank 23,000  00 

East  Aurora: 

Bank  of  East  Aurora 29,000  00 

Erie  County  Trust  Co 20,000  00 

East  Hampton: 

Osborne  Bank 22,000  00 

East  I  slip: 

First  National  Bank 5,000  00 

East  Rochester: 

First  National  Bank 8,000  00 

East  Syracuse: 

Bank  of  East  Syracuse 10,000  00 

Elba: 

Bank  of  Elba 8,000  00 

Evwns  Mills: 

People^sBank 10,000  00 
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Farmingdale: 

Bank  of  Farmingdale 12,000  00 

First  National  Bank 13,000  00 

FUlmare: 

State  Bank 19,000  00 

Fleischmanns: 

Citizens  Bank  of  Griffin  Corners 11,000  00 

First  National  Bank  of  Griffin  Comers  . . .  2,000  00 

Florida: 

Florida  National  Bank 16,000  00 

Fonda: 

National  Mohawk  River  Bank 22,000  00 

ForestviUe: 

First  National  Bank 7,000  00 

Frankfort: 

Citizfflis'  National  Bank 14,000  00 

Franklinville: 

Union  National  Bank 19,000  00 

Fredonia: 

'    Citizens'  Trust  Co 25,000  00 

National  bank 17,000  00 

Freeyort: 

Freeport  Bank 10,000  00 

FvltowviUe: 

Fultonville  National  Bank 12,000  00 

Oainesville: 

Gainesville  National  Bank 15,000  00 

Oeneseo: 

Livingston  County  Trust  Co 34,000  00 

Qoishen: 

National  Bank  of  Orange  County 25,000  OO 

Oouvemeur: 

Bank  of  Gouverneur 36,000  00 

First  National  Bank 40,000  00 

Orand  Gorge: 

First  National  Bank 8,000  00 
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QranviUe: 

Farmers'  National  Bank 23,000  00 

Granville  National  Bank 18,000  00 

Washington  County  National  Bank 18,000  00 

Greenwich: 

First  National  Bank 24,000  00 

Oreenwood: 

First  National  Bank 7,600  00 

Hamburg: 

Bank  of  Hamburgh h.  .  19,000  00 

People's  Bank 26,000  00 

Hamilian: 

National  Hamilton  Bank 28,000  00 

Hcummond : 

Citizens'  National  Bank 11,000  00 

Hammcndsport : 

Bank  of  Hammondsport 16,000  00 

Hancock: 

First  National  Bank 8,000  00 

Hastings-uponrHudson: 

First  National  Bank   18,000  00 

Haverstraw: 

National  Bank 23,000  00 

Hempstead: 

First  National  Bank 36,000  00 

Herkimer: 

Herkimer  National  Bank 54,000  00 

Heuvelton: 

First  National  Bank 11,000  00 

Highland: 

First  National  Bank 25,000  00 

Highland  Falls: 

First  National  Bank 17,000  00 

Hilton: 

State  Bank  of  Hilton 8,000  00 

Hobart: 

National  Bank 20,000  00 
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Holcomb: 

Hamlin  ^STational  Bank 18,000  00 

Holland: 

Bank  of  Holland 15,000  00 

Holland  Patent: 

First  National  Bank 10,000  00 

Holley: 

S*tatp  Exchange  Bank 19,000  00 

Homer: 

Homer  Nationi^l  Bank 5,000  00 

Hoosick  Falls: 

First  National  Bank 29,000  00 

People's  National  Pank 25,000  00 

Hudson  Falls: 

Hudspn  Falls  National  B^nk 20,000  00 

People's  National  Bank 26,000  00 

Sandy  Hill  National  Bank 26,000  00 

Huntington: 

Bank  of  Huntington 27,000  00 

First  National  Bank    • 19,000  00 

Ilion: 

Ilion  National  Bank 40,000  00 

I  slip: 

First  National  Bank 8,000  00 

Jeffersonville: 

First  National  Bank 11,000  00 

Johnson  City: 

Workers'  Trust  Co 14,000  00 

Kenmore: 

State  Bank  of  Kenmore 25,000  00 

Lake  George: 

First  National  Bank 5,000  00 

Lake  Placid: 

Bank  of  Lake  Placid 12,000  00 

Lancaster: 

Bank  of  Lancaster 19,000  00 

Larchmoni: 

Larchmont  National  Bank 19,000  00 
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Lawrence: 

Banic  of  Lawrence iJ3,(K)0  00 

LeBoy: 

LeRoy  National  Bank 16,000  00 

Liberty: 

National  Bank 12,000  00 

Sullivan  County  National  Bank 29,000  00 

Lindenhurst: 

First  National  Bank 8,000  00 

Little  Valley: 

Cattaraugus  County  Bank 9,000  00 

Livamob: 

Livonia  State  Bank   9,000  00 

Locke:. 

Citizens'  Bank 17,000  00 

Lyndonville: 

Citizens'  State  Bank 16,000  00 

Lyons: 

Gavitt  National  Bank 29,000  00 

M alone: 

Farmers  National  Bank 75,000  00 

Peopte's  Trust  Co 50,000  00 

MamaronecTc: 

First  National  Bank 29,000  00 

Marathon: 

First  National  Bank 12,000  00 

Marcellus: 

First  National  Bank 8,000  00 

Marian: 

First  National  Bank 5,000  00 

MayvUle: 

State  Bank 13,000  00 

Medina: 

Central  Bank  of  Medina 19,000  00 

Union  Bank 20,000  00 

Middleport: 

First  National  Bank 17,000  00 
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MUlbrook: 

Bank  of  Millbrook 10,000  00 

Milford: 

Milford  National  Bank 12,000  00 

Mineola: 

Nassau  County  Trust  Co 22,000  00 

Monroe: 

Monroe  National  Bank 12,000  00 

Montour  Falls: 

Montour  National  Bank 9,000  00 

Morris: 

First  National  Bank 12,000  00 

Morristown: 

Frontier  National  Bank 8,000  00 

ML  Morris: 

Genesee  River  National  Bank 18,000  00 

Newark: 

Acrcadia  National  Bank   36,000  00 

New  Berlin: 

National  Bank 22,000  00 

New  fane: 

State  Bank 5,000  00 

North  Collins: 

Bank  of  North  Collins 22,000  00 

North  Creek: 

North  Creek  National  Bank 12,000  00 

Northport: 

First  National  Bank 14,000  00 

Northport  Trust  Co 25,000  00 

North  Rose: 

First  National  Bank 11,000  00 

Nyack: 

Nyack  National  Bank 25,000  00 

Rockland  County  Trust  Co 25,000  00 

Oakfield: 

The  Exchange  Bank 8,000  00 
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Old  Forge: 

First  National  Bank 5,000  00 

Onondaga  Valley: 

Bank  of  Onondaga 12,000  00 

Orchard  Parle: 

Bank  of  Orchard  Park 8,000  00 

Orishaaiy  Falls: 

First  National  Bank 16,000  00 

Ossining: 

First  National  Bank 25,000  00 

Ossining  National  Bank 25,000  00 

Owego: 

Owego  National  Bank 16,000  00 

PaHsh: 

State  Bank 7,500  00 

Paichogue: 

Citizens'  Trust  Co 32,000  00 

Patchogue  Bank    25,000  00 

PeaH  River: 

First  National  Bank 8,000  00 

PeekshUl: 

Peekflkill  National  Bank 50,000  00 

Westchester  County  National  Bank  ......  90,000  00 

Penn  Yan: 

Baldwin's  Bank 32,000  00 

Citizens'  Bank 25,000  00 

Perry: 

Citizens'  Bank 22,000  00 

First  National  Bank 18,000  00 

Phelps: 

Phelps  National  Bank 8,000  00 

Philadelphia: 

Bank  of  Philadelphia 14,000  00 

Phxlmont: 

First  National  Bank 16,000  00 

Plea^somiville: 

Mount  Pleasant  Bank 19,000  00 
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Poland: 

Citizens'  National  Bank 18,000  00 

Port  Chester: 

First  J^ational  Bank 40,000  00 

Mutual  Trust  Company  of  Westchester  Co.  .  50,000  00 

Pori  Jefferson: 

Bank  of  Port  Jefferson 17,000  00 

Port  Washington: 

Bank  of  No.  Hempstead 19,000  00 

Potsdam: 

Citizens'  National  Bank 32,000  00 

Praiishurgh: 

Prattsburgh  State  Bank 13,000  00 

Pulaski: 

People's  National  Bank 20,000  00 

Pulaski  National  Bank 5,000  00 

Randolph: 

State  Bank  of  Randolph   16,000  00 

Red  Creek: 

Red  Creek  National  Bank 10,000  00 

Redwood: 

Redwood  National  Bank 8,000  00 

Richfield  Springs: 

First  National  Bank 22,000  00 

RichtnondvUle : 

Bank  of  Richmondville   17,000  00 

Ripley: 

First  National  Bank 11,000  00 

Riverhead: 

Suffolk  County  National  Bank 20,000  00 

Suffolk  County  Trust  Co 26,000  00 

RockvUle  Center: 

Bank  of  Rockville  Center 50,000  00 

First  National  Bank 8,000  00 

Roscoe: 

First  National  Bank 20,000  00 
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Roxbury: 

National  Biirik 17,000  00 

RtLshville: 

Rusliville  State  Bank 11,000  00 

Rye: 

Rye  National  Bank 8,000  00 

Salem: 

People's  National  Bank 8,000  00 

Savona: 

Savona  National  Bank 5,000  00 

Scheneviis: 

Schenevus  National  Bank 20,000  00 

Schoharie: 

Schoharie  County  Bank 13,000  00 

Seneca  Folk: 

Exchange  National  Bank 70,000  00 

Sharon  Springs: 

First  National  Bank 8,000  00 

Sherman: 

State  Bank 8,000  00 

SKortsviUe: 

State  Bank 5,000  00 

Sidney: 

Sidney  National  Bank 29,000  00 

Silver  Creek: 

First  National  Bank 20,000  00 

Silver  Creek  National  Bank 16,000  00 

Silver  Springs: 

Silver  Springs  National  Bank 12,000  00 

Smithtown  Branch: 

National  Bank  of  Smithtown  Braiich 13,000  00 

Solvay: 

Solvay  Bank 18,000  00 

South  Dayton: 

Bank  of  South  Dayton 80,000  00 
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South  Olens  Falls: 

First  National  Bank 12,000  00 

Southampton: 

First  National  Bank 17,000  00 

Southampton  Bank 21,000  00 

Southold: 

Bank  of  Southold  6,000  00 

Sparkill: 

First  National  Bank 13,000  00 

Spencer  port: 

Bank  of  Spencerport 8,000  00 

Springville: 

Citizens'  National  Bank 25,000  00 

Farmers'  Bank 12,000  00 

Springwcier: 

Springwater  State  Bank 5,000  {fi 

Sta/mford: 

National  Bank  of  Stamford '. 82,000  00 

Stony  Brook: 

Bank  of  Suffolk  County 5,000  00 

Theresa: 

Farmers'  National  Bank 14,000  00 

State  Bank 10,000  00 

Trumansburg: 

First  National  Bank 10,000  00 

State  Bank 10,000  00 

TucJcahoe: 

First  National  Bank 12,000  00 

Tully: 

First  National  Bank 10,000  00 

Tuxedo: 

Tuxedo  National  Bank 5,000  00 

Unadtlla: 

TTnadilla  National  Bank 10,000  00 

Verrum: 

l!{^\\(m\  Bask ^ a^iMO  ^^ 
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Walton: 

First  National  Bank 76,000  00 

Warrensbvo'g: 

Emerson  National  Bank 10,000  00 

Warswio: 

Trust  Company  Wyoming  County 43,000  00 

Wyoming  County  National  Bank 75,000  00 

Waierford: 

Bank  of  Waterford 15,000  00 

Wcderloo: 

First  National  Bank 18,000  00 

WaterviUe: 

National  Bank 29,000  00 

WalJdns: 

Glen  National  Bank 19,000  00 

Watkins  State  Bank 18,000  00 

Waverly: 

Citizens'  Bank 16,000  00 

First  National  Bank 18,000  00 

Wayland: 

First  National  Bank 20,000  00 

WelkvUle: 

Citizens'  National  Bank 29,000  00 

First  Trust  Co 44,000  00 

Westhury: 

Bank  of  Westbury   6,000  00 

Westfield: 

National  Bank 25,000  00 

Weaiport: 

Lake  Champlain  National  Bank 12,000  00 

WhUesboro:  ^ 

Whiteetown  National  Bank 6,000  00 

Whitehatt: 

National  Bank 18,000  00 

Wtlliamsan: 

State  Bank T    29,000  00 

WiUiammnlle:  J^ 

Bank  of  Williamsvaie ~    6,000  00 
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Wilson: 

Wilson  State  Bank 10,000  00 

Worcester: 

Bank  of  Worcester 25,000  00 


Total  Canal  Fund  Outside  of  Cities. .     $5,179,000  00 


Summary 

Total  Canal  Fund  hi  Cities $1,49'3,565  61 

Total  Canal  Fund  Outside  of  Cities 5,179,000  OO 

Total  Cash  in  Treasury  June  30,  1920 $6,672,565  61 


Statement  of  Cash  Balances,  Obligations  and  fcrvESTB^BNTs 
Leading  into  Sukplus  Account  foe  the  Yeak  Ending  Junb 
30,1920:  ,,    ^ 

Cash  in  the  Treasury  at  end  of  year $6,672,555  61 

Which  is  subject  to  the  following  obligations : 
Uninvested  moneys  of  Canal 
Debt  Sinking  Fund: 

Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
147,  Laws  of  1903 104,367  87 

Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
147,  Laws  of  1903,  and  chap- 
ter 302,  Laws  of  1906 105,106  82 

Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
147,  Laws  of  1903,  and  chap- 
ter 66,  Laws  of  1910 38,181  71 

Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
391,  Laws  of  1909,  and  chap- 
ter 139,  Laws  of  1910 74,067  08 

Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
746,  Laws  of  1911 261,460  69 
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Under  article  7,  section  4  of  the 
Constitution,  and  chapter 
147,  Laws  of  1&03,  and  chap- 
ter 787,  Laws  of  1913 80,820  10 

Lender  article  7,  section  4  of  the 
Constitution,  and  chapter 
391,  Laws  of  1909,  and  chap- 
ter 787  and  2,  Laws  of  1913 
and  1915   130,356  59 

Lender  article  7,  section  4  of  the 

Constitution,     and     chapter 

746,  Laws  of  1911,  and  chap- 
ters 787  and  2,  Laws  of  1913 

and  1915 251,689  24 

Under  article  7,  section  4  of  the 

Constitution,     and     chapter 

147,  Laws  of  1903,  and  chap- 
ter 2,  Laws  of  1915 241,112  05 

Under  article  7,  section  4  of  the 

Constitution,     and    chapters 

570  and  2,  Laws  of  1915 135,218  10 

Under  article  7,  section  4  of  the 

Constitution,     and    chapters 

746  and  2,  Laws  of  1911  and 

1915 238,971  15 

Unexpended      moneys      for 
Barge  canal  construction : 
Erie,  Champlain  and  Oswego.       1,157,088  38 

Cayuga  and  Sfeneca 104,449  90 

Terminals 2,364,715  54 


5,287,605  22 


$1,384,950  39 


Which  is  subject  to  adjustments,  for  the 
purpose  of  keeping  within  fiscal  years  the 
appropriations  derivable  from  the  receipts 
of  those  years,  as  follows : 
Add  advance  to  Superintendent  of  Public  Works  150,000  00 


$1,534,950  89 
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Deduct  as  liability  the  total  amount  of  those 
appropriations  created  by  law  previous  to  July 
1,  1919,  which  are  unexpended  at  this  date. . .  418,467  05 


$1,116,483  34 

Deduct  as  liability  the  amount 
received  previous  to  July  1, 
1920,  on  account  of  appro- 
priations of  1920 $1,470,293  64 

Less  amount  expended  from 
1919  appropriations  during 
the  fiscal  year  ended  June  30, 

1920 3-81,841  48 

1,088,452  16 


Cash  surplus $^8,031  IS 
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Summary  op  Charges  bt  Vouchers  of  the  Superintendent 
OF  PuBuc  Works  to  Barge  Canal  Terminals  for  the  Yeab 
Ended  June  30,  1920 


terminal  location 

Eastern 
divUion 

Middle 
diviaoa 

Western 
division 

General  charges 

$4,761  76 
7.066  28 

Albany 

Buffalo 

$537.460  41 

Cohoes 

272  98 

'is^Tso'w 

Cleveland 

Fonda 

640  30 
776.328  73 

New  York  C.ty: 

Pier  6,  East  River 

. . . .       $7, 187  01 

Pier  6,  East  River 

109.166  99 

West  63d  Street 

110,669  08 

Flushing 

Gowanus  Bay 

. . . .       67.490  22 
161.820  64 

Qreenpoint 

Halletfs  Cove 

Long  Island  City 

.    . .     107.890  99 

7,407  76 

....     119.989  63 

Mott  Haven 

93,807  41 

Oswego 

4.005  03 

Plattsburgh 

88  08 
3.332  71 

Port  Henry 

Rochester 

69.400  20 

Syracuse 

1.760  32 

Schenectady 

3.816  40 
19.689  26 
4,392  66 
7.341  27 

Troy 

Utica 

Whitehall 

Total 

$826,643  36 

$9,635  92 

$806,880  M 
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SUMMABY    OF    PAYMENTS    OF    AgBEEMENTS    OF    SPECIAL    EXAMINSR 
AND  ApPBAIBEB 


CANAL 

Sec- 
tion 

Amount 

Interest 

ToUl 

Erie 

1 
2 
3 
4 
5 
6 
7 
8 
0 
10 
11 

$1,511  70 
6,030  76 
3.136  04 
2,424  53 
2.484  35 

21,348  51 
523  50 

15.615  20 

26.198  80 
4,450  00 
3.872  90 

$601  66 
903  10 
107  16 

1,215  60 

668  16 

724  31 

27  86 

3,105  37 
848  68 

2,088  13 
263  59 

$2,113  36 

Erie 

6.033  86 

Erie 

3.333  20 

Erie 

3.640  13 

Eric 

3.152  51 

Erie 

22,072  82 

Erie 

551  36 

Erie 

18,720  57 

Erie .      . 

27,047  48 

Erie 

6,538  13 

Erie 

4,136  40 

Total,  Erie  canal 

$87,596  29 

$10,643  62 

$98,239  91 

1 
2 

$200  00 
4.900  00 

$200  00 

$111  92 

5.011  92 

$5,100  00 

$111  92 

$5,211  92 

Oswego 

$14,113  17 

$2,681  13 

$16,704  30 

Total,    Erie,    Champlain    and    Oswego 

$106,809  46 

$13,436  67 

$120,246  13 
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M  Comptbollbb's  Repobt  on  Canals 

SUIOCABT  OF  PaYICENTS  OF  JUDGMENTS  OF  THE  CoURT  OF  CLAIMS 


CANAL 

8e<^ 
tion 

Interest 

Total 

Brie 

2 
3 

4 
5 
6 
7 
8 
9 
10 
11 

S122.021  98 

1.013  19 

1.639  12 

5.691  39 

1.420  46 

40  00 

8.847  08 

50.111  07 

234.886  56 

2.102  17 

$2,000  56 

3  74 

4  54 
18  99 

174  65 

14 

29  30 

448  06 

8.103  82 

7  01 

$124,022  54 

Brie 

1,016  93 

Brie 

1,643  66 

Brie 

5.710  38 

Brie 

1,595  11 

Brie 

40  14 

Brie 

8,876  38 

Brie 

60.559  13 

Brie 

242.990  38 

Brie 

2.109  IS 

Total,  Brie  canal 

$427,773  02 

$10,790  81 

$438,563  83 

Champlain 

$502  00 
8.297  31 
4.645  00 

$1  67 
54  37 
11  98 

$503  67 

Ohamplain 

8,351  68 

ChaniDlain  . 

4,656  93 

Total.  Champlain  canal 

$13,444  31 

$68  02 

$13,512  33 

Otwego 

$9,403  24 

$26  52 

$9,429  76 

Total.    Erie.    Champlain    and    Oswego 
oanalii 

$450,620  57 

$10,885  35 

$461,505  92 
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Statement  Showing  the  Judgments  of  the  Court  op  Claibis, 
Together  with  Interest  Thereon,  Paid  During  the  Year 
Ended  June  30,  1920,  Under  Chapter  177,  Laws  op  1919, 
Part  2,  Chapter  34,  Laws  op  1920,  and  Chapter  165,  Laws 
OP  1920,  Part  2 


name 

Amount 

of 
judgment 

Interest 

Total 

Erio  canal: 
James  Lannon 

$60  00 

200  00 

75  00 

150  00 

1.000  00 

70  00 

1,708  42 

700  00 

150  00 

5,750  00 

75  00 

200  00 

2,224  71 

4.199  00 
670  00 
977  50 
897  50 

81  05 
3,457  00 

340  00 
1,057  00 
1,274  50 

571  00 

1.200  00 
254  00 

50  00 

50  00 
169  30 
157  00 
174  20 
750  90 
150  40 

75  00 

408  00 

1,125  00 

60  00 

187  45 

130  00 

1,200  00 

75  60 
300  00 

1..500  00 
220  00 

$0  14 

47 

18 

4  28 

21  67 

1  31 

15  37 

7  00 

1  50 
362  25 

4  63 
12  23 

139  79 

263  84 

41  32 

61  09 

119  97 

5  55 
216  06 

21  25 
65  18 
79  66 
35  69 
73  40 
15  07 

2  97 

2  97 
10  05 

9  32 
10  34 
44  55 

8  92 
4  46 

24  21 
63  38 

3  39 

9  15 
17  44 

123  80 

3  09 

6  25 

31  25 

4  40 

$60  14 

Clara  L.  Stege  and  Edwin  C.  Stege 

200  47 

Clara  L.  Stpge  and  Edwin  C.  Stege 

75  18 

Oermanino  Saccoccio 

154  28 

Robert  T.  Townaend 

1,021  67 

Jonathan  C.  Harnden 

71  31 

Mary  C.  Toole 

1,723  79 

Albert  C.  Hirzel 

707  00 

Helen  C.  Bedell 

151  50 

Peter  Van  Ditto 

6,112  25 

Charles  A.  Goodfellow 

79  63 

Salt  Citv  Expreaa  and  Trucking  Co.,  Inc 

212  23 

Thomas* W.  Howell 

2,364  50 

GeorRe  H.  &  John  L,  Lee 

4,462  84 

Edward  F.  Saroney 

711  32 

Joseph  DePalma  and  Antonio  Quidone 

1,038  59 

Fret!  J.  Saroney ... 

1,017  47 

Fred  J.  Saroney  (costs) 

86  60 

Antonio  Quidone 

3,673  06 

Alexander  Savaresc 

361  25 

Mary  Ann  Van  Ditto 

1,122  18 

Joseph  Savaresc 

1,354  16 

Michele  De  Maai  and  Antonio  Quidone 

606  69 

Hannah  McNeil  as  administrator,  etc    .  .             

1,273  40 

Matthew  S.  Brown 

269  07 

Arthur  R.  Kinslow 

52  97 

Jamee  Van  Alatyne 

52  97 

D.S.Hunt 

179  35 

Mary  W.  Port 

166  32 

George  B.  Thompson 

184  54 

David  C,  Levi  O.  and  Moses  W.  Waters 

795  45 

B.  Winifred  Rhydur,  administratrix 

159  32 

Henry  D.  and  Mabel  Bingle 

79  45 

Mark  J.  Springer ... 

432  21 

Eben  Alunson.  Paul  Reed  and  John  Brown 

1,188  38 

James  Lannan .... 

63  39 

Frederick  C.  Wichmann  and  Charles  R.  Martin 

Sarah  Greason 

196  60 
147  44 

Gertrude  Sullivan 

1,323  80 

Gertrude  Sullivan  (costs) ...                                   .... 

78  69 

Charles  S.  Getman 

306  25 

Lc  Roy  Chapman  by  Harry  W.  Chapnuin  his  cuardian 
ad  litem 

1,531  25 

Charles  N.  Marsh,  Jr 

224  40 

Total  Erie  canal 

$34,124  53 

$1,948  83 

$36,073  36 

Champlain  canal: 
Luther  L.  Bunker 

$540  00 
20  00 
40  00 
20  00 

$34  20 
39 
53 
39 

$574  20 

James  Stewart  ...           

20  39 

James  Stewart 

40  .53 

William  J.  Stewart                                              

20  39 

Total  Champlain  canal                ... 

$620  00 

$35  51 

$655  51 

Oswego  canal: 
LilUtfn  M.  Drennan 

$250  00 
1,472  00 
2,498  00 

$6  50 
35  35 
49  96 

$256  50 

Thomas  McDonald 

1,507  35 

Thomas  C.  Drennan 

2.547  96 

Total  Oswego  canal 

$4,220  00 

$91  81 

$4,311  81 
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NAME 

Amount 

of 
judgment 

Interest 

Total 

Black  River  canal: 
Alexander  J.  Riley 

$3,500  00 

1,200  00 

215  15 

255  25 

$1  75 

60 

12  62 

14  85 

$3,301  75 

Clarence  Riley 

1,200  60 

Edward  H.  Leggett 

227  77 

William  H.  Rocers 

270  10 

Total  Black  River  canal 

$5,170  40 

$29  82 

$5,200  22 

Total  all  canals 

$44,134  93 

$2,105  97 

$46,240  90 
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Miss 

450.000  00 

846,751  02 

709.969  36 

739.299  82 

748.072  05 

761.065  02 

968.04190 

1.191.6n  51 

5.069.582  61 

5.439.015  02 

5,825.2U  5b 

l,04:j,910  82 

1.600.924  15 

2.257.014  88 

4.442,263  33 

6.042,774  43 

4.042.129  01 

5.371,337  30 

7.007.407  48 

7.714.337  22 

7.088,233  04 

8,130,618  00 
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REPORT    OF    JOINT    LEGISLATIVE   COMMITTEE    ON 
THE  ELECTION  LAW. 


To  the  Legislature: 

This  committee  was  created  by  joint  resolution  of  the  Senate 
and  Assembly,  adopted  April  24,  1920.  By  such  resolution  the 
committee  was  to  consist  of  two  members  of  the  Senate,  to  be 
appointed  by  the  president  of  the  Senate,  and  three  members  of 
the  Assembly  to  be  appointed  by  the  speaker  of  the  Assembly. 
Such  apj)ointments  were  made  and  the  personnel  of  the  committee 
is  the  same  as  it  was  at  the  beginning,  by  reason  of  a  resolution 
adopted  by  the  present  session,  notwithstanding  the  election  of 
one  of  the  Assembly  members  to  the  State  Senate.  The  time 
originally  fixed  for  the  committee  to  make  its  report  was 
February  1,  1921,  which  time  has  been  extended  to  March  first. 
The  object  and  purpose  of  the  committee,  as  set  forth  in  the 
resolution  by  which  it  was  created,  was  to  examine  the  election 
law  and  other  statutes  of  the  State  relating  to  crimes  respecting 
the  elective  franchise  and  corrupt  practices  at  primaries  and  elec- 
tions, and  recommend  to  the  Legislature  such  revision  thereof 
and  changes  therein  as  to  the  committee  might  seem  proper. 

The  committee  was  not  appointed  until  the  month  of  July, 
nineteen  hundred  and  twenty,  and  was  not  organized  until  the 
latter  part  of  that  month.  Immediately  following  the  organiza- 
tion, by  the  election  of  a  chairman  and  secretary  ancl  the  appoint- 
ment of  a  legal  adviser,  the  committee  attempted  to  elicit  by  mail 
the  views  of  all  of  the  commissioners  of  elections  in  the  various 
counties  of  the  State.  The  responses  were  few,  and  the  committee 
therefore  arranged  for  a  conference  of  such  commissioners,  with 
the  committee,  at  Syracuse,  on  Xoveoiber  13,  1920.  Such  con- 
ference was  held  and  was  attend^  by  commissioners  representing 
a  majority  of  the  counties  of  the  State.  Many  valuable  sugges- 
tions tending  toward  economy  and  simplification  of  the  procedure 
in  matters  relating  to  elections  and  primaries  were  offered  and 
many  of  them  were  adopted  and  are  included  in  the  proposed 
bill  which  accompanies  or  follows  this  report.  Later  the  com- 
mittee met  with  the  board  of  elections  of  the  City  of  New  York, 
in  such  city,  and  listened  to  suggestions  from  such  board  and  from 
representatives  of  various  political  organizations  and  c\vic  \)odics. 

[3] 
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The  result  of  this  conference  was  the  adoption  of  several  valuable 
-suggestions.  Several  other  meetings  of  the  committee  were  held. 
The  first  question  of  importance  which  confronted  the  com- 
mittee was  whether  there  should  be  a  so-called  recodification  of 
the  election  law,  meaning  by  that  a  general  transposition  and 
renumbering  of  articles,  sections  and  subdivisions.  The  com- 
mittee recognized  the  fact  that  the  position  of  the  provisions  of 
the  present  election  law  is  illogical,  that  the  law  abounds  with 
duplications  of  language  which  might  well  be  consolidated  and 
simplified.  Notwithstanding  these  features  of  the  law,  the  com- 
mittee was  convinced  that  a  recodification  was  impracticable  at 
this  time.  The  present  duplications  of  language  are  due  chiefly 
to  the  wide  differences  as  to  the  time,  place  and  manner  of  hold- 
ing elections  throughout  the  State.  For  instance:  Some  city 
elections  are  held  in  the  spring  and  some  at  the  time  of  the  ge?i- 
icral  election;  some  town  meetings  are  held  in  the  spring  and 
others  at  the  time  of  general  election  in  an  odd  numbered  year 
and  still  others  at  the  time  of  general  election  in  an  even  num- 
bered year;  nominations  for  some  city  elections  are  made  at  uu- 
offieial  primaries  and  others  at  the  official  primary;  nominations 
for  some  of  the  town  meetings  are  made  by  town  caucus  and 
others  by  town  conventions.  Other  differences  occur  affecting  the 
appointment  of  election  officers,  designation  and  publication  of 
lists  of  polling  i)laces,  publications  of  lists  of  registered  voters, 
and  similar  matters.  It  seemed  to  the  committee  that  a  necessary 
incident  of  consolidating  pra\'isions  of  the  law  and  condeiisin:^ 
the  language  would  be  the  making  uniform  of  several  matters  of 
procedure  which  would  be  satisfactorj^  to  the  localities  affected. 
It  might  be  done,  but  only  after  an  exhaustive  investigation 
which  would  have  been  impossible  between  the  time  of  appoint- 
ment of  this  committee  and  the  close  of  the  present  session  of  tlio 
Legislature.  Furthermore,  it  is  apparent  that  the  present  Legis- 
lature will  have  before  it  numerous  bills  relating  to  party  nomi- 
nations. All  of  these  bills  will  be  in  the  form  of  amendments  to 
the  existing  law,  amending  sections  as  now  numbered.  What- 
ever measure  may  be  adopted  relating  to  this  subject  would  fin- 
ally have  to  be  adapted  to  the  recodified  form  of  the  law,  if  a  reco- 
dification were  made.  The  peril  attending  an  attempt  of  that 
kind  would  be  great.  It  would  have  to  be  done  quickly,  with 
inaccuracy  as  a  sure  result.  The  committee  therefore  favored  a 
simple  revision  of  existing  provisions  of  the  Election  Law,  to  cor- 
rect   inaccuracies,    reduce    expenses    in    operating    the    election 
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machinery,  reduce  the  labors  of  election  officers,  and  generally  to 
simplify  the  procedure.  The  bill  which  accompanies  this  report 
is  intended  to  effect  those  objects. 

Suggestions  have  been  made  to  transfer  to  the  Penal  Law 
everything  in  the  Election  Law  which  defines  a  crime  or  imposes 
a  penalty.  At  the  first  blush  this  seemed  reasonable.  After  giv- 
ing the  matter  much  thought  and  consideration,  the  committee 
found  serious  objections  to  such  a  i)lan.  To  transfer  such  pro- 
visions to  the  Penal  Law  would  often  require  a  repetition  of  the 
language  of  the  Election  Law  in  order  to  state  just  what  a  person 
was  prohibited  from  doing,  or  else  a  reference  to  the  Election 
Law  by  section  number.  In  the  former  case,  any  amendment  to 
the  Election  Law  affecting  the  matter  transferred  to  the  Penal 
Law  would  always  necessitate  a  corresponding  amendment  of  the 
Penal  Law.  Experience  has  shown  that  where  the  Penal  Law 
prescribed  the  penalty  for  an  offense  against  certain  provisions 
of  another  law  and  the  latter  law  is  amended,  the  legislator  for- 
gets to  introduce  a  bill  to  amend  the  Penal  Law.  The  result  is 
that  the  other  law,  as  amended,  forbids  a  person  from  doing  a 
certain  thing  and  the  Penal  Law  prescribes  a  punishment  if  he 
does  something  else  and  which  is  not  forbidden  by  the  other  law 
as  amended ;  or,  the  Penal  Law  will  prescribe  a  punishment  for 
]>art  of  the  offense  against  the  other  law  and  prescribe  no  punish- 
ment for  another  part.  If  the  Penal  Law  provision  refers  to  the 
other  law  simply  by  section  number  without  reciting  provisions 
thereof,  any  renumlwring  of  sections  of  the  other  law  might  affect 
the  force  of  the  Penal  Law.  If,  at  the  present  time,  provisions  of 
law  were  included  only  in  the  Penal  Law,  there  might  be  some 
point  in  trying  to  put  all  penal  provisions  of  the  Election  Law 
into  the  Penal  Law.  If  the  penal  provisions  of  the  Election  Law 
were  transfered  to  the  Penal  Law,  there  would  still  be  left  a  mul- 
titude of  penal  provisions  scattered  throughout  the  Consolidated 
Law,  from  the  Agricultural  Law  to  the  Village  Law.  Hence, 
anything  that  this  committee  might  do  in  the  way  of  such  transfer 
would  not  correct  the  general  situation.  The  principle  of  placing 
in  the  Penal  La\V'  all  penal  provisions  of  statute  would  not  be 
achieved.  It  must  be  considered  that  over  50,000  election  officers 
in  the  State  of  T^ew  York  refer  to  few  provisions  of  the  Elec- 
tion Law  annually.  If  the  election  officer  can  see  from  the  sec- 
tion if  he  violates  its  provisions  he  is  subject  to  a  fine  or  im- 
prisonment, he  will  be  more  impressed  than  he  will  by  an  infer- 
ence that  possibly  he  is  subject  to  punishment  under  some  other 
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Iftw.     Hence,  the  cominittee  baa  made  no  attempt  to  transfer 
penal  provisions  of  the  Election  Law  to  the  Penal  1-aw. 

The  committee  has  prepared  a  bill  to  accompany  or  follow  this 
rci:K>rt.  It  may  properly  be  termed  a  revision  of  the  Election 
Law,  inasmuch  as  it  makes  exten&ive  changes  in  the  provisions 
thereof.  Attention  is  called  to  the  following  changes  effected  ia 
the  bill: 

1.  Abolishes  the  office  of  State  Superiutendcnt  of  Elections 
and  transfers  his  powers  and  duties  to  the  sheriffs  of  the  several 
counties  and  police  of  the  several  cities  and  villages,  retaining 
the  salutary  provisions  of  the  law  relating  to  sworn  statements  by 
lodging-house  keepers.  An  incident  of  the  abolition  of  such  offi*?e 
is  the  elimination  of  one  set  of  card  lists  of  registered  voters  in 
cities.  In  the  budget  of  requested  appropriations  for  the  next 
fiscal  year,  the  Superintendent  of  Elections  asks  for  a  total  of 
$319,390.  This  seems  to  be  an  unnecessary  expenditure.  Under 
the  present  provisions  of  the  law  the  police  in  cities  are  required 
to  investigate  all  registrations  and  enrollments  immediately  upon 
their  completion.  Under  the  provisions  suggested  by  the  com- 
mittee, facilities  are  afforded  for  beginning  such  investigation 
immediately  u])on  the  close  of  the  first  date  of  registration.  In 
addition  to  such  investigation,  the  sheriff  and  police  are  given 
ample  powers  to  be  exercised  throughout  the  year,  to  prevent 
false  registration. 

2.  K'ominations  of  party  candidates  for  State-wide  offices  and 
the  office  of  Justice  of  the  Supreme  Court  by  State  and  judicial 
district  conventions,  respectively.  The  delegates  thereto  are  to 
be  elected  direct,  at  the  fall  primaiy.  Provide  for  an  official  cer- 
tificate by  the  Secretary  of  State,  setting  forth  a  list  of  delegates 
and  alternates  who  are  elected  at  the  primaries  and  give  every 
delegate  so  elected  the  absolute  right  to  sit  in  the  convention  in 
the  absence  of  a  court  order  denying  that  right.  In  order  to 
accomj)lish  the  plan  suggested,  such  primary  is  required  to  be 
held  on  the  ninth  Tuesday  before  the  general  election  instead  of 
the  seventh  Tuesday  as  at  present.  At  such  primary,  nomina- 
tions of  candidates  for  other  offices  are  to  be  made  'by  the  enrolled 
party  voters  as  at  present,  upon  designation  by  petition  only. 
Tlie  nomination  by  convention,  as  provided  in  the  bill,  is  not 
absolute.  Opportunity  is  given  for  calling  an  additional  ]nn- 
mary  upon  the  filing  of  a  designating  petition  signed  by  15  per 
cent,  of  the  enrolled  party  voters.     In  the  case  of  a  State-w-ide 
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office,  this  15  per  cent,  must  be  abtained  in  such  manner  that  not 
less  than  10  per  cent,  of  the  enrolled  party  voters  in  each  judicial 
district  must  sign  the  petition.  If  such  petition  be  duly  filed, 
the  nomination  by  convention  becomes  itself  a  designation,  and 
the  party  nomination  is  determined  at  the  extra  primary.  This 
extra  primary  is  held  on  the  fifth  Tuesday  before  the  general 
election.  Inasmuch  as  such  a  contest  would  ordinarily  be  limited 
to  one  party,  or  to  one  of  the  major  parties  and  one  of  the  lesser 
parties,  the  board  of  elections  is  permitted  to  combine  election 
districts  throughout  a  town  or  ward  for  the  purpose  of  such  extra 
primary,  and  to  place  one  board  of  primary  officers  in  charge 
thereof,  to  consist  of  four  persons  selected  from  the  existing  elec- 
tion officers  of  the  town  or  ward.  As  the  ballots  in  every  county 
would  all  be  similar,  a  uniform  ballot  is  to  be  provided,  omitting 
the  name  of  the  assembly  district,  city,  town,  ward  or  number  of 
election  district  thereon.  As  the  time  intervening  between  the 
fall  primary  and  the  extra  primaiy  is  limited,  provision  is  made 
that  the  candidate  named  by  an  opposing  designating  petition 
must  attach  his  written  consent  to  the  designation,  duly  acknowl- 
edged, and  that  it  must  be  filed  with  the  petition.  The  only 
vacancy  that  could  be  filled  would  be  one  caused  by  his  death  or 
disqualification.  Provision  is  made  that  no  extra  primary  shall 
be  held,  if  by  the  filling  of  vacancies  in  either  the  convention 
nomination  or  the  opposing  designation,  no  person  is  a  candidate 
in  opposition  to  the  choice  of  the  convention  or  of  its  committee 
to  fill  vacancies.  In  other  words,  the  plan  proposed  is  nomination 
by  convention  subject  to  referendum,  in  the  cases  of  candidates 
for  State-wide  offices  and  the  office  of  Justice  of  the  Supreme 
Court.  Sugg-estions  have  been  made  that  all  officers  be  nominated 
by  conventions  composed  of  delegates  elected  at  an  official  pri- 
mary' with  the  same  safeguards  as  provided  in  the  proposed  bill 
as  to  the  nomination  for  State  and  judicial  candidates.  In  order 
that  o{>en  discussion  may  be  had,  a  separate  bill  is  being  prepared 
following  out  these  suggestions. 

3.  The  hours  of  official  primaries  outside  of  the  City  of  New 
York  shall  be  from  1  o'clock  in  the  afternoon  until  9  o'clock  in 
the  evening.  Experience  has  shown  that  practically  no  votes  are 
cast  before  1  o'clock. 

4.  Reduces  the  numJber  of  election  officers  in  each  election  dis- 
trict in  the  City  of  Xew  York  from  12  to  10  at  a  general  election 
and  from  12  to  6  at  any  other  election.    At  present,  each  election 
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district  in  such  city  has  4  inspectors,  2  ballot  clerks,  2  poll  clerks 
and  4  canvassing  inspectors. 

5.  Permits  party  enrollment  by  mail  by  absentee  voters  resid- 
ing in  districts  where  personal  registration  is  not  required.  At 
present,  such  an  absentee  voter  is  not  required  to  appear  per- 
sonally on  the  date  of  registration  nor  at  the  general  election. 
He  is  not,  therefore,  in  a  position  to  cast  an  enrollment  ballot. 

6.  Reduces  the  number  of  official  ballots  for  an  election  from 
125  per  cent,  to  110  per  cent,  of  the  registered  vote.  Also  reduces 
the  number  of  official  primary  ballots  from  120  per  cent,  of  the 
enrolled  vote  to  a  number  to  be  detennined  by  the  board  of  elec- 
tions, which  shall  be  not  less  than  75  per  cent,  nor  more  than  105 
per  cent.  Experience  has  shown  that  in  99  election  districts  out 
of  every  100  not  more  than  33%  per  cent,  of  the  enrolled  party 
vote  is  cast.  The  average  board  of  elections  will  get  notice  of  a 
prospective  primary  fight  as  soon  as  any  one  else,  and  it  may  be 
govenied  by  its  own  judgment  as  to  the  number  of  ballots  needed. 

7.  Empowers  the  board  of  elections  to  omit  from  the  face  of 
primary  ballot  the  name  of  the  town  or  city  and  the  number  of 
assembly  district  or  ward  and  the  election  district,  all  of  which 
ai*e  printed  on  the  back  of  the  ballot.  It  is  insisted  that  the  re- 
setting of  type  in  preparing  the  different  ballots  for  th?  several 
towns,  wards  and  election  districts  is  very  expensive,  in  many 
places,  on  account  of  the  inclusion  of  such  items. 

8.  Abolishes  card  lists  of  registered  voters  in  election  districts 
where  registration  is  not  required  to  be  personal.  The  committee 
was  informed  by  a  deputy  of  the  sui>erintendent  of  elections  that 
card  lists  for  such  districts  were  never  "  checked  up."  That 
being  the  case,  the  committee  considered  that  the  printing  and 
filling  of  any  such  cards  in  the  country  districts  is  a  needless 
expenditure  of  time  and  money. 

9.  Eliminates  the  names  of  presidential  electors  from  the 
published  lists  of  nominations,  substituting  a  statement  that  a 
certain  number  of  electors  are  nominated  to  support  certain  can- 
didates, naming  them,  for  president  and  vice-president.  The 
voters  who  are  obsessed  with  the  idea  that  their  duties  as  citizens 
require  them  to  make  a  cai'eful  study  of  the  personnel  of  presi- 
dential electors  are  few  in  number.  Such  voters  have  ample 
oppoi'tunity  of  obtaining  sample  ballots  in  time  to  scrutinize  the 
lists  of  electors  and  exercise  their  discrimination  before  casting 
the  official  ballot. 
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10.  Modifies  the  provisions  relating  to  publication  of  the  offi- 
cial canvass,  so  that  the  aggregate  results  only  in  the  county  or* 
other  political  subdivision  shall  be  shown,  thus  eliminating  the 
result  in  each  election  district. 

11.  Dispenses  with  the  mailing  of  concurrent  resolutions  and 
})ropositions  by  town  clerks,  in  country  districts,  and  with  the 
distribiition  thereof  at  places  of  registration  in  city  and  country. 
As  a  substitute,  the  board  of  elections  is  required  to  keep  on  hand 
for  a  limited  time  before  election  a  sufficient  number  of  copies 
of  such  resolutions  and  propositions  for  persons  applying  there- 
for, and  the  notice  of  election  is  to  state  briefly  that  certain  reso- 
lutions and  propositions  are  to  be  submitted  and  are  obtainable 
at  the  office  of  the  board. 

12.  Eliminates  the  provision  for  special  enrollment  of  a  new 
political  x>arty.  As  a  substitute,  such  a  party  is  allowed  to  make 
its  nominations  for  the  first  general  election,  or  election  occurring 
prior  thereto,  in  such  manner  as  its  rules  and  regulations  may 
provide.  While  this  is  included  in  the  main  bill,  a  separate  bill 
has  be^n  introduced,  on  the  recommendation  of  the  committee,  so 
that  it  may  become  a  law  before  a  large  sum  of  money  has  been 
expended  in  the  present  year  for  enrollment  blanks  and  mailing. 
The  result  of  the  last  general  election  was  the  addition  of  a  new 
political  party. 

13.  In  cities,  gives  the  board  of  elections  discretion  as  to  the 
extent  and  manner  of  posting  maps  of  election  districts,  retaining 
only  as  mandatory  the  requirement  of  posting  in  the  places  of  reg- 
istration. 

14.  Increases  the  number  of  voters  necessary  to  constitute  a 
political  party  from  15,000  to  30,000.  By  reason  of  the  woman's 
suffrage  amendment  to  the  Constitution,  30,000  voters  are  now 
about  the  same  j)ercentag3  of  all  the  voters  as  15,000  were 
formerly. 

15.  Makes  each  election  district  a  primary  district  throughout 
the  State.     That  is  the  existing  plan  in  cities  of  the  first  class 
and  in  territory  outside  of  cities  of  the  second  and  ih^vA^  cia^s. 
Gieat  confusion  is  found  to  result  from  requiring  a  pa^ty  voter 
to  attend   a  primary  outside  of  his  own  election    AagAT'^^^*    ^^ 
naturally  goes  to  the  place  where  he  voted  at  tlcv^    \^  ^^v^^^v 
election,  if  that  place  is  continued  as  primary  pol\\  .^      A^^^*        x 

16.  flakes  material  changes  in  relation  to  elect v^,^^     "C^"^  v^'^'^ 
tally  sheets.     At  present,  the  certificate  on  eaclx  'Cv^      ^^^Sss^ 
eac-h  office  h;is  to  be  signed  by  the  six  election  of^      \^     -^!||i   X 
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in  the  City  of  Xew  York.  By  the  committee  bill,  each  tally  sheet 
is  subscribed  ^^nith  the  initials  of  the  two  poll  clerks  or  the  inspec- 
tors acting  as  such.  At  present,  the  election  officers  have  con- 
strued the  law  to  mean  that  they  must  sign  and  swear  to  each  of 
the  returns  of  canvass  as  to  each  separate  office.  The  committee 
bill  dispenses  with  the  taking  of  an  affidavit  and  substitutes  a 
certificate,  which  certificate  also  authenticates  the  tally  sheets 
which  are  a  part  of  the  returns.  It  also  provides  for  but  one 
certificate  at  the  end  of  each  set  of  returns  instead  of  on  the 
return  for  each  office  or  question. 

17.  Increases  the  pay  of  canvassing  inspectors  in  the  City  of 
Xew  York  from  $6  to  $12.  It  was  found  at  the  last  election 
that  the  work  of  canvassing  a  Massachusetts  ballot  and  two  otlier 
ballots  was  worth  much  more  than  the  amount  paid,  and  it  was 
regarded  as  vorv  doubtful  that  election  officers  could  be  secured 
at  another  election  without  an  attractive  fee. 

18.  Removes  the  present  limitations  on  salaries  of  commi;?- 
sioners  of  elections,  outside  of  Xew  York  city,  leaving  the  matter 
to  the  board  of  supervisors  to  determine.  By  subdivision  five  of 
sectioii  twelve  of  the  County  Law  the  board  of  supervisors  are 
given  the  broadest  powers  in  fixing  salaries  of  county  officers,  and 
the  committee  is  of  the  opinion  that  there  is  no  special  reason 
for  making  an  exception  of  commissioners  of  elections. 

19.  Allows  the  appointment  of  school  teachers  as  election  offi- 
cers, where  the  school  authorities  do  not  object.  It  has  been 
urged  that  any  employee  of  the  State  or  a  municipality  should  ho 
allowed  to  serve  as  an  election  officer.  The  committee  believes 
that  greater  efficiency  would  result  from  allowing  such  persona 
to  serve,  and  it  has  no  doubt  that  they  would  act  honestly.  A 
thing  to  1)0  borne  in  mind,  however,  is  the  necessity  of  public  con- 
fidence in  the  elections.  The  committee  feels  that  to  have  the 
polling  place  manned  with  job-holders  who,  very  often,  are  inter- 
ested in  the  success  of  a  particular  party  or  candidate  would 
create  suspicion  and  distrust  among  the  electorate.  Hence,  the 
cx)mmittee  favors  only  extending  the  right  to  act  as  election  offi- 
cers to  the  class  of  public  employees  who  are  least  affected  by 
political  changes. 

Numerous  other  changes  tending  to  simplification  of  the  eleL*- 
tion  machinery  have  been  included  which  may  be  better  under- 
stood bv  perusal  of  the  bill. 

elAS.  L.  WHITLEY. 

DE  HART  H.  AMES. 
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MINORITY  REPORT 


The  following  Member  of  the  Joint  Legislative  Committee  on 
Revision  of  the  Election  Laws  subscribes  to  all  recommendations 
recited  in  the  report  submitted  by  Senators  Whitley  and  Ames, 
but  takes  exception  to  the  incorporation  in  such  report  of  the 
recommendation  relative  to  the  abolition  of  the  Direct  Primary, 
in  so  far  as  it  applies  to  the  selection  of  nominees  for  State  and 
judicial  offices. 

I  have  repeatedly  urged  that  this  be  not  made  a  part  of  the 
report,  or  any  proposed  bill,  and  in  my  belief  the  extreme  en- 
deavor to  pass  this  particular  piece  of  legislation  masked  in  the 
proposed  bill,  embodying  the  numerous  and  non-controversial 
features,  is  unfortunate  and  is  truly  a  confession  that  the  aboli- 
tion of  the  Direct  Primary  feature  is  one  of  uncertainty,  and  it 
should  by  all  means  be  a  measure  of  individual  charac-ter,  to  be 
determined  on  the  floor  of  the  Houses. 

JAMES  H.  CAULFIELD,  Jr. 


im 
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MINORITY  REPORT 


The  report  to  the  Legislature  signed  by  a  minority  of  the 
Joint  Legislative  Committee  on  the  Election  Law  is  a  voluminous 
document  which  deals  with  many  matters  of  minor  importance 
in  a  very  serious  manner,  and  covers  with  a  mass  of  triviality 
certain  propositions  which  are  of  great  importance  to  all  the 
voters  of  the  State  of  New  York. 

With  the  conclusions  and  recommendations  of  the  two  Repub- 
lican members,  who  signed  the  report,  we  cannot  entirely  agree, 
.and  therefore  submit  this  report. 

To  reach  the  main  question  it  seems  unnecessary  to  deal  with 
matters  of  recodification  of  the  law,  amendments  to  the  Penal 
Law,  so  that  in  each  particular  instance  the  penalty  will  fit  the 
crime,  and  various  changes  in  the  present  statute  presented  for 
the  ostensible  purpose  of  reducing  expenses  of  administration. 
All  such  suggestions  are  subordinate  to  the  main  purpose  which 
—  when  discovered  —  is  to  restore  party  conventions  and  bring 
back  the  old  system  of  nominating  'State  officers  and  Justices  of 
the  Supreme  Court. 

Such  recommendation  could  have  been  made  with  few  words  if 
those  who  signed  the  report  were  not  doubtful  of  public  senti- 
ment. In  many  localities  the  direct  nomination  system  has  many 
ardent  friends  and  well-wishers.  It  is  not  as  im^wpular  with  the 
masses  as  some  would  like  it  to  be. 

Abolition  of  the  office  of  State  Sui)erintendent  of  Elections, 
and  the  transfer  of  powers  and  duties  to  local  officials,  is  in  har- 
mony with  a  general  scheme  recommended  by  the  Governor,  based 
upon  representations  of  economy.  What  saving,  if  any,  can  be 
made  to  taxpayers  is  problematical,  and  it  is  certain  that  no 
economy  will  result  from  a  mere  transfer  of  powers  and  duties 
from  one  place  to  another.  If  the  work  is  imix)rtant  and  should 
be  done,  there  is  no  doubt  it  will  be  paid  for.  Taxpayers  are  not 
j)articular  whether  the  sums  of  money  they  pay  annually  are 
handled  by  the  State  or  local  officials  so  long  as  their  tax-bill  is 
not  materially  reduced. 

With  regard  to  the  business  handled  by  the  State  Super- 
intendent of  Elections  and  his  deputies,  there  is  no  suggestion  in 

[12] 
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the  minority  report  that  it  has  become  unnecessary  to  secure  hon- 
est and  proper  supervision  and  control  of  nomination  and  election 
machinery,  nor  is  it  shown  how  such  supervision  and  control  can 
be  made  effective  by  placing  all  responsibility  upon  local  officers, 
for  the  present  policy  of  State  control  was  adopted  to  cure  the 
manifest  evil  of  laxity  in  law  enforcement  under  local  manage- 
ment. 

Not  long  ago  a  majority  in  the  Legislature  agreed  that  State 
supervision  was  desirable  and  would  pay  substantial  dividends  in 
public  confidence. 

Upon  the  main  question  there  can  be  no  misunderstanding.  A 
desire  to  get  rid  of  direct  primaries  is  apparent  among  many  who 
are  influential,  and  actively  engaged  in  politics.  Governor 
Hughes  met  with  strong  opposition  when  ho  ))resented  the  matter 
as  one  of  ''  Supreme  importance,"  With  all  hio  influence  and 
ability  he  was  unable  to  secure  from  his  party  assooiatos  ?utficiont 
support  to  pass  the  law.  The  seed  which  he  planted  was  ''  good 
seed"  and  produced  fruit.  Now  the  question  is  —  '"Shall  the 
tree  be  cut  down  ?  " 

The  report  signed  by  the  two  senators  does  not  meet  the  issue 
fairly,  nor  does  it  contain  any  aflirmation  of  facts  upon  which  to 
decide  such  an  important  question.  A  fatal  admission  is  con- 
tained in  the  words  "  The  nomination  by  convention,  as  provided 
in  the  report,  is  not  absolute."  If  it  is  the  proper  method,  why 
should  it  not  be  final  and  conclusive  ? 

The  proposition  that  objectors  may  be  allowed  to  file  petitions 
and  present  other  candidates  is  impractic-able  for  the  obvious 
reason  that  all  who  would  dare  to  enter  such  a  protest  against 
their  party  organization  acting  in  convention  would  be  properly 
disciplined  by  the  regular  party  organization,  and  find  themselves 
politically  outcast.  It  is  not  the  legitimate  business  of  any  polit- 
ical party  to  maintain  an  organization  for  the  purpose  of  pre- 
senting particular  or  favorite  candidates  for  ofiice.  The  organi- 
zation should  support  such  candidates  as  the  enrolled  voters  select 
to  represent  the  party  and  its  principles. 

Experience  in  this  and  other  States  has  disposed  of  many 
objections  that  were  originally  raised  to  the  Direct-Primary  plan. 
Such  matters  will  be  discussed  in  the  debate  upon  the  proposed 
bill,  and  need  not  be  considered  here  in  detail.  In  support  of  the 
measure  recommended  by  the  two  Eepublican  members  of  the 
committee  there  will  certainly  be  some  who  will  lay  stress  upon 
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the  saving  of  money  through  what  is  eharacterized  as  ^^Simplifi- 
cation of  Election  Machinery." 

An  unprejudiced  and  impartial  investigation  will  satisfy  any- 
one who  wants  the  truth  of  the  matter  that  Direct  Primaries  have 
not  been  a  very  great  expense  in  comparison  with  the  number  of 
people  interested,  and  whose  rights  should  be  considered.  The 
•*  bug-bear  "  of  expenses  is  intended  to  frighten  some  away  from 
deliberate  examination  of  the  real  questions  involved.  Upon  a 
basis  of  voting  population  the  expense  of  primary  elections  is 
small  per  capita,  as  will  appear  in  every  instance  where  there 
has  been  any  rivalry  among  candidates  and  an  interest  on  the 
part  of  voters.  Facts  are  available,  and  there  need  be  no  guess- 
work in  reaching  a  fair  understanding  of  this  branch  of  the 
subject. 

In  view  of  the  fact  that  both  men  and  women  now  participate 
in  elections  there  should  be  no  attempt  to  limit  and  circumscribe 
political  activity.  It  is  unfair  to  women  that  they  should  be  com- 
pelled to  submit  themselves  to  organizations  operating  through 
the  Convention-System,  and  be  deprived  of  the  freedom  of  choice 
which  now  prevails. 

Some  recommendations  contained  in  the  report  of  the  two 
Republicans  are  not  objectionable,  and  may  well  be  considered  in 
amending  the  present  Election  Law.  They  are,  however,  quite 
unimportant  in  comparison  with  the  main  questions  involved  and 
need  not  be  discussed  here.  The  principal  consideration  is 
whether  we  are  prepared  to  abandon  the  advance  ground  occupied 
by  those  who  have  led  voters  forward  and  given  the  courage  io 
demand  as  a  right  the  opportunity  of  selecting  their  own  candi- 
dates. If  primary  elections  are  to  be  continued  for  certain  pur- 
poses there  will  be  no  material  saving  of  expense  by  restoring 
party  conventions  for  the  purpose  of  naming  candidates  for  State 
offices  and  judicial  positions  and  if  the  concession  is  once  made  it 
will  be  followed  by  vociferous  demand  that  we  return  to  the  old 
days  of  secret  confab  and  un^ididterated  hossisnv. 

For  the  purpose  of  framing  an  issue  that  can  be  understood, 
and  submitting  it  fairly  and  squarely  to  the  people's  representn- 
tives,  this  report  is  respectfully  submitted. 

Supplemental  to  this  report,  and  for  information  of  members 
we  submit  the  following  statement  of  Primary  and  General  Elec- 
tion returns  from  1914  to  1918  by  Counties  (Marked  "  Exhibit 
A.") ;  and  also  a  statement  of  the  cost  of  primary  elections  from 
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1914  to  1917  (Marked  "Exhibit  B.")  ;  which  tables  were  pre- 
pared and  furnished  by  William  E.  Hannan,  Librarian  of  the 
Legislative  Keference  Library  of  the  State  of  New  York.  The 
cost  as  shown  is  calculated  upon  the  number  of  primary  ballots 
cast,  and  the  cost  per  voter,  which  is  the  only  true  test,  can  be 
found  by  reference  to  an  estimated  enrollment  and  general  elec- 
tion returns  (Exhibit  A.). 

We  also  submit  a  digest  of  the  laws  of  various  States  —  pre- 
pared by  the  Legislative  Keference  Librarian  —  relating  to  nomi- 
nation of  candidates  by  Direct  Primaries,  by  State  Convention, 
and  by  Judicial  Convention  (Marked  "Exhibit  C"). 

All  of  which  is  respectfully  submitted. 

March  23,  1921. 

JAMES  J.  WALKER, 

Member  of  the  Senate, 

MAURICE  BLOCK, 

Member  of  Assembly* 
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EXmBIT 
Pbimary  aki)  General  Election   Returns   for   the  Yeai:> 
William   E.    Haiinan,    Legislative   Referenc 


1914 

1Q15 

COUNTIES 

EnroU- 
ment 

Primary 
election 

General 
election 

Enroll- 
ment 

Primary 
election 

GeDf- 

electi-a 

Albany 

45.787 
9.094 



'  "3;ii4 

"  4;429 

"  3,^S8 
3,745 

"2,615 

2,534 

2.092 

5.058 

35.735 

"'3;639 

3.270 

2.899 

1,735 

431 

"4 [635 

1.756 
3.829 
2,773 
16.723 

"'6;999 
241.750 
7.370 
9.302 
15.171 
3.822 
7,239 
2,391 
5.322 
3.349 

2,660 
5,430 
5,180 
5,489 
2,423 
1,402 
2.949 
2.845 
5.713 
2.223 
1.949 
1.792 

21379 
4,713 
3.800 
17.072 
2.612 
997 

45.274 
8.059 

18.593 
12,729 
11.893 
18.429 
12,240 
7,958 
8.193 
11.175 
6,673 
9.274 
17,335 
95.156 
5,672 
7.468 
8.684 
7,168 
7.084 
1.067 

'l4;796 

4.992 

8.129 

8.354 

53,606 

17,516 
623.422 
19.309 
30.431 
43.055 
10.580 

"  6;638 

13.201 

10.508 

2.792 

8,372 

16,734 

13.310 

18.333 

6,177 

3,103 

6,119 

15,136 

18,765 

7,354 

5.322 

7,107 

16,755 

6,974 

10,906 

9,420 

49.227 

6.549 

3.654 

44.960 
8.756 

' 121995 
13.048 
17.622 
10.835 
8.194 

'■7;484 
6.890 
9.586 

i67;845 
6,068 
8.031 
10.145 
6.716 
6.746 
1.227 

'  i5;27i 

5.847 

6.779 

8.024 

59.680 

'i6;676 
613.807 
22.102 
32.671 
49.603 
11,588 
24.728 
6,529 
13.506 

'    '21289 

8.657 

15.662 

14,553 

20,523 

5,717 

3.424 

5.676 

22,423 

16,852 

7.021 

5.084 

6,839 

14.910 

7,218 

11,153 

"54.196 
7.607 
3.986 

14.803 
3.160 

4^932 
4.990 

■4;572 
2,544 

■    i;992 
951 

"32.308 

"*3;477 

3.563 

670 

1.060 

332 

'2,692 

839 
3.146 
1.461 

10.755 

231.080 
7.645 
9.466 

14.940 
5.199 

13.642 

1,590 

2.136 
7.662 
4.659 
5,777 
1,340 
351 
2.468 
7,488 
5.801 
1.998 
1.024 
2.140 

'     i!768 
4.497 
3.920 
22.887 
1.039 
1.179 

44.'" 

Allegany 

8.."' 

Bronx,  eee  New  York. 
Broome 

IT.'-'- 

Cattarausua 

14.129 
11.720 
16.194 
9.961 
7,523 

15. H 

Cayuga 

12  !'• 

Chautauqua 

21.1.' 

Chemung 

14  I' 

Chenango 

7  4;. 

Clinton 

9>J. 

Columbia 

8.256 
4,137 

7>:- 

Cortland 

5..i;' 

Delaware 

11.3,: 

6.''- 
.1.'" 
I'.v 
7>'. 
S.t.'"' 
I...- 

'"'h.U' 

17.4- 
636>- 
21  4^ 

h.> 

11. -1 

24.:-- 

b  1"" 
12.f. 

13.::- 

13.." 

IS  .'v- 

Put'^hem  . 

19,932 

99,662 

6,004 

7.093 

10.469 

6.375 

6.798 

987 

Erie 

Slrx. ::::::::::::::::: 

Franklin 

Fulton 

Genesee.. 

Greene 

Hamilton 

Herkimer 

JefTerson 

14.234 

5,311 

8.060 

7,416 

58.077 

'    i2;894 
601.391 
21.108 
32,870 
44.970 
12,297 

Kings,  ace  New  York. 
Leww 

I  jviagston 

Madiaon                 .      . . 

Monroe 

Montgomery 

Nassau 

New  York 

Niagara 

Oneida 

Onondaga       

Ontario 

Orange 

Orleans 

6.338 
13.383 

Oswego 

Otsego 

Putnam 

2.226 

Queens,  see  New  York. 
Rensselaer 

Richmond,  see  New  York. 
Rockland 

9.152 
9,576 
1.300 

19,782 
4.970 
3,276 
5.559 

18.186 

10.362 
6.822 
5.692 
5,083 

15,133 
6.735 

11.200 
9,990 

65.219 
6.662 
2.278 

St.  Lawrence 

Saratoga 

Schenectady 

Schoharie 

Schuyler 

3.:' 

Seneca 

6,:.' 

Steuben 

i9.:< 

Suffolk 

1S.4. 

Sullivan. . . . 

St. 

Tioga 

4.i'-' 

Tompkins 

S.i 

Ulster    ... 

14..'*. 

Warren 

e.:'" 

Washington 

11.0. 

Wayne 

11. ^• 

Westchester 

&.Mtf 

Wyoming 

6.:- 

Yatea 

4.3^ 

Totals 

1,332,153 

478.141 

1.416.760 

1.408.418 

466.176 

1.4».?r 

== 
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1014-1918,  IN  CoixTiEs  OF  Xew  York  State.     Prepared  by 
Librarian,  Xew  York  State  Library. 


1916 

1017 

1918 

Enroll- 

Primary 

General 

Enroll- 

Primary 

General 

Enroll- 

Primarj 

General 

ment 

election 

election 

ment 

election 

ment 

election 

46.224 

22,238 

46,393 

46,224 

11,363 

43.120 

68,431 

29,472 

66,612 

9.8C8 

2,229 

10,436 

9,634 

1.116 

8.684 

13,666 

4,877 

11,368 

6  729 

21,716 

22.321 
16.234 

9,876 
4.609 

18,089 
14,358 

30  975 

16.863 
8.949 

30.2S8 
16,702 

15  ",667 

3, '733 

16,'661 

19! 896 

13,129 

5,216 

14,410 

15.804 

2.980 

12,726 

18,019 

4,918 

17,698 

19,874 

7,359 

24.132 

26.609 

7.620 

19.064 

32.866 

13,396 

26,679 

12,154 

3.686 

14.927 

16.437 

2.669 

13.785 

17,406 

4.381 

18,862 

7,863 

3.690 

8,741 

9,790 

2.832 

6.262 

11,462 

5.505 

11,557 

9,084 

4.427 

9,513 

9,084 

2,874 

9,033 

11.806 

3.906 

8,132 

8.073 

2,412 

9,443 

6,033 

1.839 

8,620 

10,401 

2,266 

13,812 

6,430 

2.469 

7.773 

7.880 

2.306 

6,851 

10,966 

3.601 

9,703 

10.980 

3,767 

11,770 

10,000 

2.936 

10.998 

16.020 

6,316 

14,730 

21,140 

18.846 

21,101 

18.888 

22,313 

6,543 

24,713 

113,477 

31! 634 

109.993 

113.477 

38! 593 

111,474 

163.028 

37.424 

123,125 

7,065 

1.923 

6,326 

6.030 

2,169 

4.946 

9,389 

4,436 

7,338 

6.354 

2,982 

9,407 

0.108 

2.604 

5,480 

9,708 

2,023 

8.800 

10,955 

4,869 

10,579 

11,387 

2,817 

9,267 

12,970 

3,876 

11,701 

7.965 

3.311 

8,706 

8,416 

2,239 

7.888 

10,762 

4,123 

9.756 

7,550 

3,654 

7,669 

7,482 

1.528 

7.409 

9.100 

1,977 

9,148 

1.101 

600 

1,121 

1,228 

463 

851 

1,469 

362 

1,055 

10,731 

4,386 

12.774 

19.422 

5.658 

16,742 

'    'iQ\S2S 

■6;525 

i9;436 

19,772 

4,306 

16.809 

24,866 

6,371 

23,133 

6.249 

1,710 

6,346 

6,240 

1,686 

6.308 

8.125 

1.309 

6,756 

8.892 

3,393 

9.020 

9,007 

1,198 

4,968 

9,614 

3,278 

0,752 

9,353 

4.369 

9.393 

9,846 

3,612 

8.442 

14,236 

2.880 

11,978 

64.672 

16,420 

62.638 

70,076 

8.817 

67,071 

91,863 

27.742 

79,727 

13,187 

6,088 

12,161 

12,312 

3,066 

11.625 

16.116 

6,562 

16,094 

17,101 

8.213 

22,849 

20,620 

4.984 

14.788 

22.999 

7.559 

25,594 

672,622 

186,190 

714,766 

738.340 

691,809 

979,872 

230,054 

961,437 

23,562 

6,806 

22,101 

24.686 

6^836 

20.012 

29.202 

6,680 

24,163 

35.  251 

11,860 

36,566 

36,238 

6,236 

35,171 

47,860 

17,286 

46,810 

54^973 

9,666 

50,738 

54,073 

13,486 

48,880 

62,307 

26,457 

68,620 

13  ,079 

3,482 

13,229 

18,701 

1.286 

11.514 

18.463 

7,023 

16,674 

2ft.  067 

6,614 

25.010 

26,047 

4,791 

20,643 

30.600 

10,360 

27,420 

7,884 

7,767 

7.884 

6.683 

8,549 

3,676 

7,217 

14,936 

*4,i6i 

767,621 

18,162 

'3;924 

16.206 

24,040 

6,814 

21.200 

12.497 

12,353 

4,080 

11,013 

16  607 

4,739 

15.020 

'2;226 

"■457 

2,571 

2,563 

4,096 

2.476 

4,076 

28,324 

29,770 

8,261 

26,387 

30,766 

11,775 

42,0]i6 

0.096 

2,566 

9.826 

0,401 

1,983 

9,131 

10,986 

3.422 

14,265 

18,000 

11.080 

20,071 

19,960 

4,921 

16.857 

26,626 

8,774 

23,386 

16,266 

7,099 

14.086 

15,238 

6,896 

12,560 

21,909 

8,287 

20,773 

21,636 

8,593 

19,919 

21,616 

7,289 

17,411 

23,720 

7,938 

23.556 

5,708 

2.616 

6,644 

6.030 

1.342 

6,612 

9.617 

2,260 

7,060 

3,200 

2,003 

3,767 

8.106 

1,064 

3.913 

4,147 

1,549 

4,740 

6,352 

2,185 

6.618 

6,401 

2,113 

6,316 

9,609 

2,661 

8,545 

10,654 

4,337 

19,792 

20,390 

2,714 

10.853 

26,853 

11,227 

23,931 

16,301 

5,876 

21,917 

19,403 

5,422 

14,648 

21,446 

9,362 

32,086 

6,704 

1,886 

7.617 

7,275 

1,226 

7,145 

9,970 

2,607 

9.673 

6,641 

1.939 

6,482 

6,636 

1.468 

3.893 

7,736 

3,106 

8,130 

7,530 

2,119 

9,075 

9,240 

2,097 

7,907 

10.344 

2,430 

10,560 

14.893 

17,344 

14.893 

15,726 

18,601 

\       211,566 

7.494 

2  ",941 

7.228 

7,941 

'2  ",224 

6,007 

8,336 

3,375 

\          S,494 

11.766 

6,436 

11.601 

11,702 

2,786 

10.396 

16,503 

\        1%,«V4 

12,460 

3,486 

12,717 

13,032 

1,546 

9,913 

17,607 

\        \^,Wi2 

58.666 

17,121 

56.033 

61,316 

14,787 

67,816 

73,828 

\        1\,«a* 

8,008 

3.423 

7.289 

8,001 

656 

6,486 

11,480 

4.616 

1,586 

4.842 

4,705 

1,337 

4.039 

8,051 

1,576,536 

478,119 

2,454,671 

1,766,676 

246,096 

1.684,123 

2,306,447 

6S3> 

SS^SBB 

*^' 

^r^ 

Digitized  by  VjOOQIC 


20 


EXHIBIT 

REPORT    OF    THE    gPSCIAL   CoMMITTflE    OP    THE    NeW    YoRK    StaTE 

of  Conduct  of  Primary  Elections  for  the  Year? 


COUNTY 

Coat  for 
1014 

Coat  f  or 
1915 

1  A 

2  A 

3  E 

4  C 

5  C 

6  C 

7  C 
8C 
9  C 

10  C 

11  C 

12  I 

13  £ 

14  £ 

15  £ 

16  I 

17  I 

18  C 

19  C 

20  I 

21  I 

22  J 

23  I 

24  L 

25  li 

26  A 

27  A 

28  ^ 

29  ^ 

30  C 

31  C 

32  C 

33  C 

34  C 
85  C 

36  C 

37  P 

38  I 

39  I 

40  a 

41  S 

42  S 

43  8 

44  S 

45  8 

46  8 

47  a 

48  a 

49  1 

60  1 

61  I 
52  ^ 
63  \ 

54  \ 

55  ^ 

56  1 

57  \ 

Jbany 

$16,332  37 
3.815  00 
5,373  00 
2.876  40 
3.566  00 
1,194  30 
3.804  49 
4.027  43 
3.874  00 

10.433  29 
3.229  29 
2.180  87 
4.306  03 

25,600  00 
2,659  00 
2,627  00 
3.211  50 
4.015  00 
1.827  10 
1.023  19 
3.566  00 
4,616  00 
3.205  63 
3,117  99 
5,114  36 

10,572  16 
2,734  00 

10,582  41 
7.900  00 

12,440  65 
7,500  00 
4,153  02 
9.817  07 
1,600  00 
2.800  00 
5,023  33 
1,107  80 
8.852  00 
3.847  00 
6.200  00 
3.203  00 
4.790  17 
2,931  50 
1.689  00 
3.829  11 
2.300  00 
8,574  72 
5,412  07 
2.538  83 
3.235  59 
5.061  00 
2.219  00 
3.482  03 
3,768  88 

11.171  73 

1.834  55 

778  00 

199.588  04 

S20.837   V 

.llAffAQV                                                                                                                                                      

3.815  O 

4.295  i"^ 

Inyngm. 

2.772  0 

3.396  (>r 

'hautauqua . 
'hemuns  ■  •  ^  • 

773  »'■> 

3.992  3- 

/henanso                                             

3.690  9.- 

Jlinton 

2,797  t^i 

/olumbia. . .  •                                               

10.433  21' 

*orUand 

3.229  L>:* 

^^laware                                                                 

2.180  S7 

)utchem  .    ...                         

4.311   s^ 

Jrie 

26.000  O* 

^iia^x                                                            ■ 

2.799  If 

V*nk^?n                                                                          

2.781  t** 

'ulton                                                                  

2,782  SJ 

Jennee 

3.901  iVi 

■reene 

1.763  74 

(amilton-  - , .                                 

1,112  4.' 

[erkimer 

3.396  01* 

effCTvon                                                                 

4.016  K' 

^WM.                        

3,289  73 

'ivingeton , . ,    -  .                               , 

2.974  4'^ 

if  adtson                                               

4.915  3^' 

if  onroe                                                                     

10.572  U' 

iontgomery 
f  amau 

1,698  i«' 

11.853  7^ 

liamra               

8.4O0  (>' 

^Sda.::::  :::....::::::::::...::....: 

15.023  4' 

Onondaga                                                   

8.000  C«- 

)ntario 

4.131  ;.*-: 

^ange 

9.000  (* 

>rieaTiB      

1.600  (-' 

)awego    ...                                                                   

2.754  N 

>tflego                                      

4,733  -2^ 

^ltnam 

1.107  V 

15.955  n* 

lockland 

4.200  U 

t.  Lawrence 
aratoga   .    . 

4.5O0  (•• 

3.293  (» 

)choharie . . . 

4.687  S^ 

2.9<tl  :•*■ 

Ichuyler 

1,740  iJS 

•eneca 

3.562  !<• 

teuben 

2.339  .' 

uffolk 

8.855  t^ 

ullivan ....    . 

5.412  o: 

^oga 

''ornDkins.  . 

2.603  .> 

2.671  ;.^ 

Jlster"                                                                

5.706  to 

Varren 

1.963  ^t' 

V^anbingtnn 

3.455  "* 

ITayne. . 

3.526  i**' 

Veatchester . 
V^yoming .  .  . 

17,91S  77 





1.630  TV 

''atea 

663  Oi> 

58 

Bronx 
Kinipi 
New  York 
Queens 
,  Richmond , 

219,638  si 

Totela 

8487.121  99 

$510,995  4! 
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B 

Senate,   1918,    Hon.   Charles    D.   Newton,   Chairman. 
1914,  1915,  1916  and  1917  by  Counties. 


Cost 


Coax  FOR  Presidential 
Year.  1916 

Per  Vote 

Cott  for 
1917 

Vote,  1916 

Vote.  1917 

Population 
1915 

Spring 

Fall 

1916 

1917 

$18,635  66 

S21,422  69 

$17,831  48 

21.561 

11.335 

183.330 

$0  99 

$1  57 

3.815  00 

3.815  00 

3.815  00 

2,294 

1.076 

40.216 

1  66 

3  54 

4.063  00 

4.063  00 

5,060  00 

6.890 

10.955 

90.641 

59 

46 

2,760  go 

2.805  36 

1.721  01 

3.361 

3.532 

72.756 

83 

48 

3,026  00 

2.7.54  00 

2,802  00 

6.211 

2.965 

65.751 

52 

94 

769  65 

659  10 

459  77 

7.188 

6.910 

116.818 

09 

06 

4.003  17 

4,003  18 

3.223  35 

3,273 

2.655 

69,017 

1  22 

1  26 

3,249  79 

3.249  78 

3,778  33 

3.672 

2.808 

36,648 

91 

1  24 

2.828  00 

2.848  00 

2. .347  00 

3.024 

2.814 

47.561 

94 

70 

8.677  17 

8,677  17 

11,583  07 

2.501 

1.831 

44.111 

3  46 

6  32 

2.732  66 

2.732  66 

2.762  37 

2.453 

2.106 

30.074 

1  11 

1  31 

2.180  87 

2.180  87 

2.180  87 

3,673 

2,954 

46,996 

59 

74 

3,941  78 

3.941  78 

3.665  69 

4.126 

2.424 

91.044 

95 

1  51 

27.200  00 

27.200  00 

18.406  94 

27.487 

38.063 

671,897 

99 

48 

2.587  40 

2.587  40 

1,755  90 

i.no 

2,147 

32,461 

1  46 

82 

2.396  00 

2.484  00 

1.925  00 

2.438 

2.568 

46.181 

1  02 

75 

3.125  64 

3.125  65 

2.448  62 

4.736 

2.601 

45,625 

66 

94 

3,. 512  00 

3.512  00 

3.352  00 

3.340 

2,319 

40.707 

1  05 

1  44 

1,317  95 

1.454  45 

1,797  15 

1.896 

760 

30,091 

76 

2  36 

1.034  18 

1,034  18 

1.000  00 

594 

460 

4.491 

1  74 

2  17 

3.026  00 

2,764  00 

2.802  00 

4.684 

2,646 

64.109 

59 

1  05 

4,616  00 

4.616  00 

4.616  00 

5.442 

4.306 

81.009 

85 

1  07 

3,070  17 

3.070  16 

3.118  15 

1.478 

1,566 

25,947 

2  08 

1  99 

2.606  41 

2.606  41 

2.2.58  38 

2.988 

700 

38.427 

87 

3  22 

4,117  81 

4.117  81 

3.983  75 

3.800 

2.170 

41.742 

1  08 

1  83 

10.572  16 

12.572  16 

10,572  16 

15,311 

8.798 

319.310 

82 

1  20 

2,210  00 

2,210  00 

2.584  00 

5,401 

3.287 

61.030 

40 

78 

11.744  09 

12.&i4  21 

8.619  99 

7,351 

4.969 

116.825 

1  72 

1  73 

7.230  00 

7.930  00 

6.200  00 

6.252 

6.796 

108.550 

1  27 

91 

5.038  08 

7,3.50  04 

7.648  08 

10.656 

5.046 

167.331 

69 

1  50 

6.000  00 

8.. 300  00 

8.500  00 

8.708 

13.409 

213.992 

95 

63 

4.110  20 

4,110  20 

3.386  79 

3,241 

1.058 

64.628 

1  27 

3  20 

7.. 392  42 

7,392  41 

6.628  80 

6.418 

4,745 

118,118 

1  15 

1  39 

1.588  25 

1,688  26 

1.811  85 

3,490 

1.901 

33.919 

45 

95 

3.058  56 

2,846  73 

2.740  38 

3.640 

2.294 

75.929 

78 

1  19 

3.543  99 

3,543  98 

4.362  45 

3.718 

3.760 

48.534 

95 

1  10 

1,107  80 

1.107  80 

1,107  80 

659 

752 

12,767 

1  68 

1  47 

15.500  00 

15.418  19 

2.488  57 

8.473 

8.062 

121.330 

1  82 

30 

4.040  00 

4.040  00 

2.677  00 

2.556 

1,939 

46.903 

1  57 

1  38 

2,050  00 

2,050  00 

2.600  00 

5.718 

4.807 

90.291 

36 

54 

3.630  00 

3.630  00 

3.220  00 

7.006 

5.855 

62.982 

61 

65 

4. .556  98 

6.788  00 

4.905  65 

7.369 

7.178 

98,625 

78 

68 

2,931  50 

2.931  50 

2.931  50 

2.060 

1.252 

23.005 

1  42 

2  32 

1,383  00 

1.383  00 

1.465  33 

903 

1.023 

13.964 

1  53 

1  43 

3,289  12 

3.662  09 

1.938  12 

1.958 

2.087 

25.249 

1  86 

93 

1.907  68 

2.460  09 

1.661  69 

4.061 

2.680 

83.630 

60 

62 

5.548  16 

6.648  15 

6.162  00 

5.810 

5,393 

104.342 

96 

1  04 

6,412  07 

6.412  07 

4,794  30 

1.661 

1.220 

38.189 

3  25 

3  93 

2,264  67 

2,400  88 

1.899  68 

1.704 

1.449 

25,549 

1  40 

1  31 

2.060  12 

2.596  19 

2.159  23 

1,926 

2,065 

36,535 

1  35 

1  05 

6.868  00 

5.371  00 

3,267  00 

4.711 

2,104 

85.367 

1  14 

1  55 

1,828  00 

1,940  00 

1.675  00 

2,923 

2,065 

32.977 

66 

81 

3.603  86 

3.603  87 

2.860  41 

6.017 

2,769 

46.965 

71 

1  03 

3.846  74 

3.846  73 

2.674  44 

3,446 

1,626 

63.476 

1  11 

1  75 

18.000  00 

23.000  00 

20,787  92 

17,008 

14.767 

321,713 

1  36 

1  40 

1.650  00 

1.643  80 

1.056  88 

2.977 

652 

33.028 

55 

1?^ 

635  06 

636  06 

571  58 

1,669 

1,525 

18,841 

41 

i 

215.000  00 

215,357  90 

146.071  98 

184,108 

174,145 

5,047,221 

^  x-^ 

\     sa 

$487,911  61 

$506,015  95 

$389,614  21 
Av 

477,579 
erage  per  co 

415,949 
jnty 

9.687.744 

^\x 

'^^=^:-^ 
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EXHIBIT  C 


Dhjkst  of  tiik  Laws  of  the  Vabious  Statfs  Relatikg  Tt) 
XoMixATiox  OF  Candidates  by  Direct  Primaries,  by  a 
State  Conventiox,  and  by  a  Judicial  Convention.  Pre- 
))are(l  bv  William  E.  Hannan,  Legislative  Reference  Librarian, 
February,  1919,  Revised  to  date  by  C.  Evelecn  Hathaway, 
Library  Assistant,  New  York  State  Library. 


state 


Candidates  nominated  at  direct 
primaries 


Candidates  nominated  at  a  Stat« 
convention 


Alabama.  General 
Uws  1911,  §  4,  p. 
423. 

Alaska.  Laws  1919,  ch. 
39. 


Aricona,  Revised  Stat- 
utes 1913.  (  3010. 


Arkansas,  Digest  of 
Statutes  1904,  f 
27  77,  Annotated 
Statutes  1911,  i 
2892a,  Act  1919, 
act  19. 

California,  statutes 
and  amendments  to 
the  Codes  1917.  ch 
711,  §§  2,  5.  24. 

Colorado,  Statutes 
1911.  V.  3.  S  2401E, 
Supplement  1914, 
240  lEE. 


Connecticut,  General 

Statutes     HevisaoD 

1918.  V.  1.  Si  582. 

697. 
Delaware,       Reviced 

Code        1915,      §§ 

1678,  1679. 
Florida         Compiled 

I^ws    1914.  V.  1,  S 

277e. 


Georgia,  Laws  1917, 
SS  1,  6,  pp.  184, 
189. 

Idaho.  Laa-s  1919, 
ch.  107,  SS  3,  5,  9. 


Candidates  for  all  elective  offices,  con- 
sressional,  State,  judicial,  county, 
city  and  precinct,  also  presidential 
electors. 

Candidates  for  delegate  to  ooofcress, 
all  candidates  for  any  other  elective, 
territorial,  or  dismisMd  office  soon  or 
hereafter  created  by  Act  of  Congress. 

Candidates  for  all  elective  or  advisorily 
elective,  senatorial,  congressional 
State,  judicial,  county  and  i^rednet 
offices,  may  nominate  by  petition. 

Candidates  for  the  congress  of  the 
United  States  and  all  elective  State, 
district,  countv,  township  or  munici- 
pal office.  May  nominate  by  peti* 
tion. 


All  candidates  for  elective  public  offices 
shall  be  nominated  b/  direct  vote. 
May  nominate  by  petition. 

Candidates  for  the  congress  of  the 
United  States  and  all  elective  State, 
district,  city,  county,  city  and  county 
ward  and  precinct  offices.  May  be 
nominated  by  petition. 

Candidates  may  be  nominated  at  any 
caucus  or  primary  to  be  supported  at 
any  State,  mumcipal  or  town  elec- 
tion. 

Candidates  nominated  or  selected  at 
primary  elections. 

All  candidates  for  all  elective  State, 
congressional  and  county  offices  and 
United  States  senator,  members  of 
State,  congressional  and  county 
executive  committees. 

Candidates  for  the  congress  of  the 
United  States  and  all  elective  State, 
district  and  coimty  offices. 

Candidates  for  county  offices,  district 
judges,  judges  of  judicial  districts, 
precinct  conunittee  uiea  and  dele- 
gates to  county  convention  are 
elected  at  primary. 


Illinois,     Callaghan*6 
Illinois  LavA-s    1920. 
pp.    806-807,   870 
873. 


Nomination  of  candidates  may  ^ 
made  by  delegate  conreDtioc' 
County  convention  selects  d<-i* 
gate  and  alternates  to  all  ooo>-fr 
tions,  except  State  central  ror*- 
mittee  may  make  rates  for  ekvL* ' 
of  delegates  to  national  coDYent)* 

Candidates  for  presidentia]  etecu?? 
Convention  composed  of  omgn^ 
sional  and  State  caodidates  »>i:- 
Dated  at  primary. 

Candidates  for  presidential  eteft  ^ 
chosen  by  assemblies  of  poiit.-. 
parties.  Deleiutes  to  sssenbl 
selected  aeoording  to  niks  &' 
regulations  of  respective  psbt^- 
parties. 

Candidates  for  office  may  be  t^ 
nated  by  party  conventioD.  I>f 
gates  to  conventions  cbosea  - 
caucus  or  primary. 

Candidates  may  be  sdected  *: 
party  convention.  Dekgate^ 
convention  selected  at  priiBsn' 


Candidates  of  political  parties  for  all 
elective  State  offices  (except  trustees 
of  University  of  niinois).  represen- 
tatives in  congress,  county  judge, 
probate  judge,  county  clerk,  private 
clerk,  clerk  of  the  circuit  court,  clerk 
of  superior  court  of  Cook  county, 


D^egatM  to  State  eonveatioD  - 
meaher  to  committee  are  ct-'< 
by  county  convention,  i 
gates  to  county  oonveouon  > 
chosen  at  primary.  United  >" 
senator,  representatives  m 
gress,  elective  State  officers.  ^ 
nreskiential  electoBS  nomiitt^ 
State  convention. 

Nomiwition  of  all  other  c»»i>- 
for  State,  congressional  J'J*-^ 
county,  dty  and  <fi»*«^i^t,, 
by  political  parttea  shall  be  ?» 
by  conv'entions  of  oc.  »• 
Delegates  to  national  coQvr^ 
selected  at  State  oonveotiocs  • 
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STATE 


Candidates  nominated  at  direct 
primaries 


Candidates  nominated  at  a  State 
convention 


Indiana,  Annotated 
StatutcB  Supple- 
ment 1918,  ii 
7055,  7065,  7068, 
7085,  7086. 


Iowa,  Code  Supple- 
ment 1813,  i§ 
1087-al,  1087-a27, 
1087-a36,  1087-b. 


recorder  of  deeds,  coonty  auditor, 
county  treasurer,  sheriff,  trustees  of 
sanitary  districts,  coroner,  State'^ 
attorney,  county  superintendent  of 
schools,  county  surveyor,  county 
commissioners  in  counties  of  firat 
and  second  class  not  under  township 
organisation,  ntembers  of  board  of 
assessors,  board  of  review,  presi- 
dents of  boards  of  sanitary  districts, 
county  commissioners  of  C3ok 
county,  president  of  county  board 
of  Cook  county,  clerk  of  Criminal 
Court  of  Cook  county,  city  officer 
in  cities  having  population  of  5,000 
or^  more,  township  officers  in  town- 
ships coextensive  with  cities  and 
incorporated  towns  or  villages 
having  a  papulation  of  5,000  or 
more,  nominated  at  primary.  Dele- 
gates from  canfpesftional  districts  to 
national  noounating  convention 
elected  at  primary. 
All  party  candidates  except  those  for 
presidential  electors  and  except 
officers  to  be  voted  for  by  all  electors 
of  State  are  nominated  at  the  pri- 
mary; precinct  committeemen  and 
delegates  to  State  convention  are 
also  nominated  at  primary.  A 
preferential  vote  is  allowed  at  pri- 
mary for  president,  vico-pr&iideat, 
United  States  senator,  and  governor, 
if  such  candidates  personally  or 
throuffh  their  representatives  at 
least  sixty  days  before  primary,  file  a 
written  request  with  secretary  of 
State  that  their  names  be  printed 
upon  primary  ballot.  Results  of 
each  vote  shall  be  certified  to  chair- 
man of  each  party  and  shall  be  re- 
ported to  convention  by  such  chair- 
man. In  case  candidate  for  presi- 
dent or  vice^resident  has  received 
a  majority  of  votes  of  such  party  in 
such  primary  the  delegates  of  such 

ry  to  national  convention  shall 
instructed  and  it  shall  be 
their  dutv  to  cast  their  votes 
as  a  unit  for  such  candidates  as  long 
as  bis  or  their  names  shall  be  before 
such  convention.  In  case  a  candi< 
date  for  governor  or  Unites  States 
senator  receives  a  majority  of  votes 
of  such  party  at  such  primary  such 
candidate  shall  be  declared  by  such 
convention  to  be  the  nominee  of 
such  party  for  such  office.  In  case 
no  candidate  for  such  office  receives 
such  inajority,  such  preferential  vote 
shall  be  disregarded. 
Candidates  for  all  offices  including  the 
office  of  judfse  of  the  supreme,  dis- 
trict and  superior  courts.  May  be 
nominated  by  independent  petition 
but  cannot  use  name  of  rcguliur  politi- 
cal party. 


presidentiid  electors  nominated  at 
the  same.  Congressional  conven- 
tions recommend  candidate  for 
presidential  electors  to  State  con- 
ventions. Dele.;(ateK  to  State, 
judicial  and  other  district  con- 
ventions are  selected  by  county 
conventions.  Members  of  county 
conventions  the  same  as  of  the 
county  central  committee  which 
consista  of  the  various  precinct, 
ward  or  district  committeemen  of 
such  party  in  county. 


State  convention  shall  nominate 
candidates  of  such  party  for  nil 
State  offices  except  only  in  case 
of  governor  and  United  States 
senator,  when  a  nomination  has 
been  made  by  preferential  vote. 
Su'*h  convention  shall  also  nomi- 
nate caniidatej  for  preudontial 
electors,  alternate  electors,  and 
it  shall  elect  the  delegates  and 
alternate  delegates  of  such  party 
to  it9  national  convention.  Dele- 
gates to  State  conventions  are 
nominated  at  primary. 


Candidate  for  any  State  office  or 
office  of  Umted  States  senator, 
when  such  candidates  failed  to  re- 
ceive 35  j;>er  cent  of  all  votes  cast, 
are  nominated  by  State  conven- 
tion. Same  applies  to  State  sen- 
ator and  congressman  who  in  such 
cases  are  to  be  nominated  by  dis- 
trict convention.  Delegates  to 
State  conventions  elected  by 
county  conventions.  Delegates  to 
county  conventions  and  national 
conventions  electod  at  primary. 
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Exhibit  C  —  (Continued) 


STATE 


Candidates  nominated  at  direct 
primaries 


Candidates  nominated  at  a  SUte 
convention 


Ivansas  General  Stat> 
utesl915.  S4173 

Kentucky.  Statutes 
1915,  V.  1.  i  1530, 
Acts  1920.  ch.  72. 


Louisiana,  Arts  1916, 
3  1,  p.  67. 

Maine.  Revi.'MKi  Stat- 
utes 1916.  S  1*  P 
129. 


Maryland.  Annotated 
Code  1914.  V.  3, 
S§  4.3,  17S,  pp. 
544.  564-566. 


Massachusetts,  Acts 
and  Resolves  1913. 
ch.  S3.>.  §S  113. 
1.38.  192.  195.  198. 
pp.938.  1011,  1012. 


Michigan.  Public 

Acts  1019,.  No, 
400.  H  i»>-18.  42- 
43. 


Minnesota,      General 
^tatutet)  1913. 

$  362.  .^"tatuto? 
i:=upplement  1917, 
§  3.35.  Extra  ses- 
sion 1919,  ch.  27. 


Ml.ssi«ippl.  Anno- 
tated C^Kle  1917, 
V.  2.  §§  6;i:iS.  0390. 


All  candidates  for  elective  offices  ma^ 
be  nominated  by  independent  peti- 
tion. 

All  candidates  for  elective  offices  ma^r 
be  nominated  by  independent  peti- 
tion. Political  party  having  consti- 
tuted authority  for  government  and 
regulation,  and  which  at  last  pre- 
ceding election  at  which  presidential 
electors  were  voted  for  cast  at  least 
20  per  cent  of  total  vote,  shall  have 
power  to  prescribe  method  of  nomi- 
nating candidates  for  governor, 
lieutenant-governor,  secretary  of 
state*  attorney-general,  auditor  of 
public  accounts.  State  treasurer, 
commissioner  of  af^riculture,  labor 
and  statistics,  superintendent  of  pub- 
lic instruction,  clerk  of  court  of  ap- 
peals and  United  States  senators. 

Candidates  for  the  congress  of  the 
U.  S.,  all  State,  district,  parochial  and 
ward  offices. 

All  candidates  for  any  State  or  county 
office  including  U.  S.  senator,  mem- 
ber of  congress  and  the  State  le|(ia- 
lature.  May  be  nominated  by  in- 
dependent petition. 

AH  candidates  for  public  office,  judges 
and  candidates  for  the  house  of  rep- 
resentatives of  the  Federal  Congress, 
may  be  nominated  by  independent 
petition,  this  latter  method  may 
apply  to  U.  S.  senator. 


Candidates  for  all  offices  to  be  filled 
at  a  .state  election  except  presiden- 
tial election.  May  be  nominated 
by  independent  petition. 


Party  candidates  for  governor,  lieu- 
tenant-governor. United  States  sen- 
ator. United  States  representatives. 
State  senators,  and  representatives, 
delegates  to  county  convention  foi 
electing  delegates  to  State  conven- 
tion, candidates  for  county  offices, 
circuit  judge,  city  offices  in  cities 
where  act  is  applicable. 

Candidates  for  all  elective  offices  in 
the  State,  except  officers  of  towns, 
villages  and  cities  of  third  and  fourth 
class  and  members  of  school,  park 
and  library  boards  in  cities  less  than 
100.000  in  population,  and  presiden- 
tial electors.  May  nominate  by 
independent  petition. 

All  nominations  for  ^tate.  district, 
county  and  county  district  offices 
shall  be  made  by  primary  elections. 


County  con^'ention  of  Hom^-»' 
county  to  nominate  caodidsle^  f^- 
oounty  offices.  State  senate  aad 
members  of  house  of  delegates'. 
State  convention  to  oominat" 
candidates  for  govemor.  mttome\  - 
general,  comptroller,  clerk  of  oourt 
of  appeals.  L.  S.  senator  and  press - 
dential  electors.  Delegates  t> 
conventions  elected  at  primary- 
Each  party  may.  at  *  •  •  cau- 
cuses or  oonventiona  mmke  nocr- 
inations  of  caxKiidateB  for  earn 
office  to  be  filled  by  electsoa  in  thr 
commonwealth  and  haTe  naxnr^ 
of  such  candidates  placed  on  tb- 
official  ballot.  Presidential  ck^- 
tors  nominated  by  party  oonvrc- 
tion.  Delegates  to  conventn>:fc> 
chosen  at  caucus.  Delegates  V 
national  convention  cfaaeen  b> 
direct  plurahty  vote  in  primarir* 
Candidates  for  State  offices  wmx' 
inated  by  State  convention,  com- 
prised of  delegates  choera  b> 
county  conventions.  Delcvau^ 
to  county  convention  cboaen  at 
primary. 


Candidates  whose  nominations  ar- 
not  required  to  be  made  by  k 
primary  election  may  be  noir- 
mated  by  a  delegate  conrentio'' 
called  for  that  purpose.  Ph-r- 
dential  electors  nominated  b? 
delegate  convention.  Delegatcy 
to  convention  elected  at  primary 
.  State  convention  shall  nominate 
presidential  electors.  Delegate» 
to  State  convention  selected  b^ 
county  delegate  coaTeiitioa<^ 
Delegates  to  county  delegate  col.- 
vention  elected  to  represent  nr*- 
cinctA. 
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Exhibit  C  — (Continued) 


STATE 


Candidates  nominated  at  direct  Candidates  nominated  at  a  State 

primaries  convention 


MiMouri,  Revised 
Statutes  1009.  v.  2. 
§§  5855,  5884. 


MonUna.  I^iws  1019. 
ch.  113,  i  1. 


Xcbiaska.  Revised 
Statutes  1913.  H 
2130,  2140;  Laws 
1U17,  ch.  33.  S  2207. 
p.  104. 

Nevada,  fitatutee 
1017.  ch.  155.  S§  3 
30.  31,  pp.  277-287. 


New  Hampshire. 

Public  Statutes  and 
Session  Laws  1001 
1013.  pp.  40.  56. 


New  Jersey.  I^twp 
1020,  cb.  340,  pp. 
618.  672-673. 


All  candidates  for  elective  offices. 
Not  to  apply  to  special  elections  to 
fill  vacancies  to  county  super- 
intendent of  schools  to  city  officers 
not  elected  at  a  fteneral  S  t  a  t  f- 
election,  to  town,  villages  or  school 
district  officers. 

Candidates  of  political  parties  for 
county,  township  and  municipal 
offices,  delegates  to  the  State  con- 
vention and  State,  county  or 
municipal  committeemen  shall  be 
nominated  by  a  primary. 


All  candidates  for  elective  offices. 
Candidates  may  be  nominated  by 
petition. 


All  candidates  for  State  offices.  United 
States  senator,  representative  io 
congress  and  presidential  electors. 
Candidates  may  be  nominated  by 
petition. 

All  candidates  for  elective  offices  and 
State  delegates. 


New  Mexico, 
statutes  1015. 

S  1005, 

New  York.  Consoli- 
dated Laws  1017, 
V.  2,  2d  ed..  i§  38. 
45.  54, 122.  123,  pp. 
2410.  2421.  2428. 
2457,  2458. 

North  Carolina.  Pub- 
lic Laws  1015.  ch. 
101.  |§  4,  14.  pp. 
156.  162. 

North  Dakota.  Com- 
piled Laws  1013. 
§  852;  Uws  1010 
ch.  118. 


Ohio.  General  Code 
^Supplement  1016. 
v.  2.  §i  4040.  4053. 
4950. 


OkUhoma,  Revised 
Laws  1010.  V.  1 
if  3024. 3053. 3178 


Candidates  for  all  public  offices  except 
electors  of  president  and  vice- 
president  shall  be  nominated  directly 
Dv  petition  or  at  the  primary. 
Delegates  and  alternates  to  State 
convention  shall  be  elected  at 
primary  and  members  of  State, 
county  and  municipal  committees 
of  poUtical  parties  shall  be  chosen  at 
primary. 


State  committee  may  call  a  con- 
vention of  delegates  to  nominate 
candidates  for  presidential  electors 
and  delegates  to  national  con- 
ventions. State  committee  may 
prescribe  manner  in  which  dele- 
l^tes  to  convention  are  appor- 
tioned, chosen  or  elected. 

Candidates  for  United  States  senator 
and  United  States  representatives, 
all  candidates  for  State  offices, 
nominated  at  State  convention. 
Delegates  to  such  convention 
nominated  at  primary.  See  foot- 
note for  judicial  congressional 
convention. 

Delegates  to  State  convention  shall 
select  electors  of  president  and 
vice  president.  Delegates  to  State 
convention  selected  by  delegate 
county  convention. 


Party  convention  to  nominate  presi- 
dential electors.  State  convention 
consist*!  of  nominees  of  each  iMirty 
for  offices  of  governor,  councilors. 
State  senators,  representatives  and 
State  delegates. 

Party  conventions  to  nominate 
presidential  electors.  Delegates 
to  State  convention  elected  at 
primary. 


For  all  offices  except  town,  village  and 
school  district  offices  and  presi- 
dential electors.  May  nominate  by 
independent  petition. 


All  candidates  for  elective  State 
offices.  United  States  senator,  mem- 
ber of  congress,  county  offices. 

All  candidates  for  congress.  State 
offices,  county  officers,  district 
assessors,  judges  of  the  supreme  and 
district  courts,  members  of  the 
legislature  and  county  com- 
missioners. 


AH  candidates  for  State  offices.  United 
States  senator,  member  of  house  of 
representatives,  district,  county  and 
municipal  officers,  delegates  ^  ^tate 

All  candidates  for  th«  ,  .^  State, 
district,  county,  tow^^^r»^^nd  P'H 
cinct  offices.  PresX^I^Jp  »^iectors\ 
chosen.     May    no»v^^h  *  :ll   cXj     in-^ 


Candidates  nominated  by  party 
conventions. 

Electors  for  president  and  vice- 
president  nominated  by  the  State 
committees.  Members  of  State 
and  county  committees  elected  at 
primaries. 


State  central  committees  to  nomi- 
nate presidential  electors.  Mem- 
bers of  State  central  committees 
chosen  by  county  committee. 
County  committee  composed  of 
precinct  committeemen  who  arc 
chosen  at  primary  and  one  com- 
mitteeman at  large  chosen  by 
legislative  nominees. 

Delegates  to  State  convention  to 
nominate  presidential  electors. 
Delegates  chosen  at  primary. 


cinct   offices.    Pr««,v?^kip  ' 
dent  petition  '^^kUI** 


dependent  petitioj). 


t>y 
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Exhibit  C  —(Continued) 


STATE 


Candidfttea  nominated  at  direct 
primaries 


Candidates  oominated  at  a  Stat .^ 
convention 


Oregon,    Laws    v.    2, 

1910.  i  3333;  Laws 

1911.  ch.  5,  p.  19; 
Laws  1913.  ch.  106. 
p.  183;  Laifs  1915, 
ch.  242,  p.  348. 

Pennsylvania.  Laws 
1917.  I  1.  p.  247; 
Digest  Supplement. 
V.  5.  §  167,  p.  6023. 


Rhode  Island, 

General  Laws 
1909.  %i  1.  4,  6, 
8,  pp.  97,  98. 

Sooth  Carolina.  Ads 
1915,  St  282g.  282j 
pp.  169-170. 


South  Dakota.  Laws 
pawed  at  first  and 
second  special  ses- 
sion?! 1920.  ch.  78, 
S§  2,  14. 


Tennessee,  Public 
Acts  1917.  ch.  118. 
il.p.  338. 


Texas.  Complete 

Statutes   1920.     §§ 
30S4.  3164.  3175a. 


Utah.  Compiled  Laws 
1917.  5§  2180,  2183. 


Vermont.  General 
La-.vs  1917.  §S  98, 
131,  145. 

Virginia.  Code  of  Vir- 
ginia 1918,  SS  222- 
246.  p.  96.  105. 

Washington,  Codes 
and  Statutes,  v.  2 
§  4826;  idem  Sup- 

?lcment  1913,  v.  3. 
4805. 


Weat  Virginia,  Code 
Annotated.  Supple- 
ment 1918.  SS  dOa. 
oOvv.  Acts  1919, 
ch.  78. 


Candidates  for  each  public  oflSce. 
Preferential  vote  for  deletsates  to 
national  convention  and  for  presi- 
dential electors  allowed  the  qualified 
electors  of  each  political  party. 
May  nominate  by  independent 
petition  but  shall  not  u'^e  name  of 
any  existing  political  party. 

All  candidates  for  United  States 
8«»nator.  representative  in  congress. 
State,  county,  city,  ward,  borou^^h. 
township  and  schDol  district  officas. 
Del«»gatea  to  national  convention  and 
State  committeemen.  May  nomi- 
nate b^  independent  petition. 

All  candidates  may  be  nominated  by 
nomination  papers.  State,  city  and 
town  officers  may  be  nominated  by 
caucus. 

An  candidates  Cor  governor,  lieutenant- 
governor  and  all  State  officers, 
solicitors,  United  States  senators  and 
congressmen  and  all  county  officers 
exciipt  m:i4t<;r9,  ms'tistrates  and 
supervisors  of  registration. 

All  party  candidates  for  United  States 
8enat)rs,  repreieitative*  in  csngress. 
governor,  county  and  legislative 
offices,  all  party  dele^tes  to  political 
conventions,  all  precinct,  xiounty  and 
StatP  committeemen. 


i  part 
9tat< 


president  of  the  United  dtat^'^ 
nominate  candidates  for  pn 
dential  electors. 


All  candidates  for  oScs.  including 
members  of  the  general  awcmbly, 
governor,  railroad  commissioner  and 
representatives  and  senators  in  con- 
gress. 

Candidates  for  governor  and  all  State 
offices,  for  oongrcAS,  district,  and 
county  offices.  Delejcates  to  na- 
tional convention  and  presidential 
electors  nominated  at  primary.  May 
nominate  by  independent  p?tition. 

Candidatc>9  for  public  office,  except 
candidate?  for  municipal  offices  in 
cities  of  the  first  and  second  class, 
may  be  nominated  by  cartificatc.? 
of  nomination. 

Candidates  for  all  State,  congressional 
and  county  offices.  Nominations 
may  also  bs  made  by  certificates  of 
nominations. 

AH  candidates  for  State,  congressional, 
district,  county  and  city  offices  may 
be  at  primary;  authorities  of  party 
have  power  to  decide  method  of 
nomination  of  candidates. 

All  candidates  for  elective  offices,  either 
State,  county,  municipal,  precinct  or 
congressional. 


All  candidates  to  be  voted  by  the  peo- 
ple except  judiciary;  may  also  nomi- 
nate by  independent  petition. 


Conventions  of  delegates  may  nnn- 
nate  i^residential    elector* ,    r-:  • 
sentative3    in    congress,     gen.  • 
officers  of  State  and  memb^ra  i . 
general  assembly. 

State  committee  shall  nomir.  * 
presidential  electors.  State  c  '-- 
mittee  chosen  by  county  r  •  - 
vention.  menbetB  of  county  r  - 
ventions  selected  by  party  clu  - 
in  county,  clubs  organised  in  ira. 
township  or  ward. 

All  State  officers  except  goveri.  • 
inslulinj  ctrcjit  and  suprv-^ 
court  judges,  toaether  with  prt  -  • 
dential  electors  snail  be  nomicar  ■'. 
and  all  national  committee!:, 
and  delegate  to  national  pa:!.. 
conventions  shall  be  elected  a'  > 
party  delegate  State  convenr.-  -. 
Delcj^tes  to  convention  ch..--- 
at  pnmary. 


.A.ny   convention    of   delegates   n.'. 
nominate    candidates    for    puM 
office.      C-onvention.  an  orgamz' 
asaembla^  of  voters  or  delega!  ? 
rapresentmg  political  party. 

9tate    conventions    shall    nomln.tt- 
presidential  electors.      AIember> 
State  convention  are  nominees  f  - 
State   offices.  State  senators   &'.. 
and  reprejentatives. 


Stat?    convention    to    provide    f"* 
nomination  of  presidential   clf.t- 
ora.     Members  of  Stats  commit i  - 
elected    by    county    comnuttp-'- 
Membars    of    county    commict' 
elected    at    primary.     Party    <».- 
ganisations     elect     delegates     i 
conventions. 

State  convention  to  select  presiden- 
tial electors  nominate  candidal  • 
for  supreme  oourt  of  appeals.  1*  * 
judicial  convention,  see  footnc:. 
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Exhibit  C  — (Concluded) 


STATE 


Wisconsin,  Statutes 
1919.  §§  5.02,  5.20, 
5.26. 


Wyoming.  Lau-s  1911, 
ch.  23.  i§  1.  36,  39, 
40,  46,  pp.  25,  37, 


Candidates  nominated  at  direct 
primaries 


All  candidates  for  elective  ofiScee;  may 
also  nominate  by  independent  pe- 
tition. 


All  candidates  for  offices  filled  by  direct 
vote  of  people  and  candidates  for 
Unjted  States  senator.  May  also 
nominate  by  independent  petition, 
but  shall  not  use  name  of  any  existing 
political  party. 


Candidates  nominated  at  a  State 
convention 


State  convention  shall  nominate 
presidential  electors.  Members  of 
State  convention  are  candidates 
for  State  offices  and  senators  and 
assemblymen  nominated  at  pri- 
maries and  senators  whose  term  of 
office  extends  beyond  first  Monday 
in  January  of  next  year. 

State    convention    shall    nominate 

Presidential  electors.  Delegates  to 
tate  convention  choeen  by  county 
conventions  or  county  central 
committee.  Members  of  county' 
central  committee  chosen  by 
primaries. 


«♦  ^^  Montana.— In  any  judicial  or  congressional  district  composed  of  more  than  one  county 
=Lii  5^  ™««^"»R  of  State  convention,  the  delegates  and  alternate  delegates  to  State  convention 
snail  comprise  judicial  congressional  convention  for  district  within  which  they  are  embraced, 
juaiciai  congressional  conventions  nominate,  judicial  and  congressional  candidates  within  respective 
jucucial  or  congressional  district. 

^^^  ^f"*  V"^?""*-::  Ju<*«e«  of  circuit  courts  nominated  at  judicial  convention.  Judges  of 
common  pleas,  mtermediate  or  criminal  courts  nominated  at  special  convention  for  that  purpose. 
Jn  .»!.k®'?*^?*^\®  ^'l»*»  o^  *T0  members  from  each  senatorial  district  chosen  by  party  voters 
«j«ntY  «^ J^?- "*^*'  ^'^^  committee  appoints  three  additional  committeemen  at  large.  Congres- 
sional executive  committee  and  State  senatorial  executive  committee,  each  to  consist  of  one  mem- 
^^im^J^,  county  m  respective  districts,  to  be  elected  by  party  voters  of  such  county.  SUte 
SxA^f/^t-''  °^  ^}  pohtical  wurty  caUed  by  chairman  of  S^Ie  executive  committee.  County 
H5?# J?iJ  ®  committee  arraneee  for  judicial  convention  to  which  one  delegate  from  each  magisterial 
^l^ofi^V,"  *PP9^^  or  elected.  County  executive  committee  calls  convention  of  delegates 
cieciea  or  appointed  to  nominate  judges  of  common  pleas,  intermediate  or  criminal  courts. 
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STATE  OF  iNEW  YOEK. 

Albany,  March  22,  1921. 
To  the  Legislatwre: 

Pursuant  to  law,  the  annual  report  of  the  State  Racing  Com- 
mission for  the  twelve  months  ended  December  31,  1920,  is 
herewith  submitted. 

Respectfully, 

JAMES  W.  WADSWORTH, 

Chairman. 
HARRY  F.  SINCLAIR, 
GEORGE  W.  LOFT, 

Commissioners, 
By  the  Commission: 

Joseph  A.  Reilly,  \ 

Secretary, 

[3] 
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ANNUAL  REPORT 


To  the  Legislature  of  the  State  of  New  York: 

As  required  by  the  statute  the  State  Ractng  Commission  sub- 
mits herewith  its  Annual  Keport  for  the  year  ending  December 
1,  1920. 

This  Commission  was  created  in  1895  under  the  Racing  Law' 
(Ch.  570),  which  was  enacted  in  that  year  for  the  improvement 
of  the  thoroughbred  horse  and  for  the  careful  regulation  and 
control  of  the  race-tracks  in  the  State.  The  statute,  as  subse- 
quently amended  and  now  in  force,  is  as  follows  —  the  sections 
being  numbered  here  as  they  are  numbered  in  the  Membership 
Corporations  Law,  into  which  the  Racing  Law  was  codified  in 
1909: 

corpobations  for  raising  and  breeding  and  improving  the 
Breed  op  Horses 
§  280.  Corporators.  Any  number  of  persons,  not  less  than 
five,  may  become  a  corporation  for  the  purpose  of  raising  and 
breeding  and  improving  the  breed  of  horses,  with  all  the  general 
powers  of  corporations  created  under  the  laws  of  this  state,  by 
making,  signing,  acknowledging  and  filing  a  certificate  which 
shall  contain: 

1.  The  name  of  the  proposed  corporation. 

2.  The  objects  for  which  it  is  to  be  formed,  including  a  state- 
ment as  to  whether  it  is  proposed  to  exercise  the  particular  powers 
conferred  by  section  two  hundred  and  eighty-two  of  this  chapter, 
and  specifying  whether  it  is  proposed  to  conduct  trotting  or  run- 
ning or  steeplechase  race  meetings. 

3.  The  amount  and  description  of  the  capital  stock. 

4.  The  number  of  shares  of  which  the  capital  stock  shall  con- 
sist, each  of  which  shall  not  be  less  than  five  nor  more  than  one 
hundred  dollars. 

5.  The  location  of  its  principal  business  office. 

6.  Its  duration,  which  shall  not  exceed  fifty  years. 

[5] 
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7.  The  number  of  its  directors,  not  less  than  five  nor  mor^ 
than  thirteen,  who  shall  each  be  a  stockholder  having  at  least  five 
shares  of  stock 

8.  The  names  and  post-office  addresses  of  the  dipectors  for  the 
first  year. 

9.  The  post-office  addresses  of  the  subscribers  and  a  statement 
of  the  number  of  shares  of  stock  which  each  agrees  to  take  in  the 
corporation. 

No  certificate  of  incorporation  under  this  section  wherein  the 
right  to  conduct  running  or  steeplechase  race  meetings  is  claimed, 
shall  hereafter  be  filed  without  the  approval  of  the  state  racing 
commission  indorsed  therein  or  annexed  thereto,  stating  that,  in 
its  opinion,  the  purposes  of  this  article  and  the  public  interests 
will  be  promoted  by  such  incorporation,  and  that  such  incorpora- 
tion will  be  conducive  to  the  interests  of  legitimate  racing. 

§  281.  Restriction  upon  commencement  of  bn^ness.  iJfo  eoi^ 
poration  organized  under  the  provisions  of  this  article  shall 
engage  in  the  prosecution  or  management  of  its  business  until 
the  whole  of  its  capital  stock  shall  have  been  subscribed,  nor  until 
it  shall  have  filed  in  the  offices  where  its  certificates  of  incorpora- 
tion were  filed,  a  further  certificate  stating  that  the  whole  of  its 
capital  stock  has  been  in  good  faith  subscribed,  executed  and 
acknowledged  by  its  president  or  vice-president  and  treasurer  or 
secretary,  and  verified  by  them  to  the  effect  that  the  statements 
contained  in  it  are  true. 

§  282.  RigJU  to  hold  race  meetings  and  races.  Any  corpora- 
tion formed  under  the  provisions  of  this  article,  if  so  claimed 
in  its  certificate  of  organization,  and  if  it  shall  comply  with  all 
the  provisions  of  this  article,  and  any  other  corporation  entitled 
to  the  benefits  and  privileges  of  this  article  as  hereinafter  pro- 
vided, shall  have  the  power  and  right  to  hold  one  or  more  trotting 
or  running  race  meetings  in  each  year,  and  to  hold,  maintain  and 
conduct  trotting  or  running  races  at  such  meetings.  At  such  trot- 
ting or  running  race  meetings  the  corporation,  or  the  owners  of 
horses  engaged  in  such  races,  or  others  who  are  not  participants 
in  the  race,  may  contribute  purses,  prizes,  premiums  or  stakes 
to  be  contested  for,  but  no  person  or  persons  other  than  the  owner 
or  owners  of  a  horse  or  horses  contesting  in  a  race  shall  have  any 
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pecuniary  interest  in  a  purse,  prize  premium  or  stake  contested 
for  in  such  race,  or  be  entitled  to  or  receive  any  portion  thereof 
after  such  race  is  finished,  and  the  whole  of  such  purse,  prize, 
premium  or  stake  shall  be  allotted  in  accordance  with  the  terms 
and  conditions  of  such  race.  Such  meetings  shall  not  be  held 
except  during  the  period  extending  from  the  fifteenth  day  of 
April  to  the  fifteenth  day  of  November,  inclusive,  in  each  year, 
nor  upon  any  running  course  for  more  than  forty  days,  nor  upon 
any  trotting  course  for  more  than  fifteen  days,  nor  upon  any 
steeplechase  course  for  more  than  five  days,  within  such  period. 
No  races  are  authorized  or  shall  be  permitted  except  during  such 
period  nor  except  between  sunrise  and  sunset. 

§  283.  Certificate  of  payment  of  stock.  Except  as  provided 
in  this  article,  no  corporation  or  association  hereafter  organized 
under  this  article  or  heretofore  organized  in  pursuance  of  law 
for  any  purpose  authorized  by  this  article,  shall  have  any  of  the 
powers  conferred  by  section  two  hundred  and  eighty-two  hereof 
until  it  shall  have  filed  in  the  office  or  offices  where  its  certificate 
of  incorporation  was  filed,  a  further  certificate  stating  that  its 
capital  stock  has  been  fully  paid  in  in  cash,  and  if  claiming  the 
right  to  conduct  running  race  meetings,  that  it  actually  main- 
tains a  race  track  of  not  less  than  one  mile  in  length  or  circimi- 
f  erence,  the  location  of  which  shall  be  specified  in  sudi  certificate. 
If  such  corporation  or  association  was  organized  after  the  first 
day  of  February,  nineteen  hundred  and  two,  and  it  claims  the 
right  to  conduct  running  race  meetings,  the  certificate  must  also 
have  indorsed  thereon,  or  annexed  thereto,  the  approval  of  the 
State  Racing  Commission.  Such  certificate  shall  be  executed  and 
acknowledged  by  its  president  or  vice-president  and  its  treasurer 
or  secretary,  and  verified  by  them  to  the  effect  that  the  statements 
contained  in  it  are  true.  In  the  case  of  racing  courses  to  be  used 
for  running  races  or  steeplechases,  a  license  from  the  State  Rac-  " 
iiig  Commission  must  also  be  obtained  in  the  manner  hereinafter 
provided,  and  such  license  be  filed  with  such  certificate. 

§  284.  Additional  certificates  by  existing  corporations,  1.  Any 
corporation  heretofore  or  hereafter  formed  under  the  laws  of  the 
State  for  raising,  breeding  or  improving  the  breed  of  horses  or 
formed  or  entitled  to  the  benefits  or  privileges  of  an  act,  entitled. 
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"An  act  for  the  incorporation  of  associations  for  the  improve- 
ment of  the  breed  of  horses  and  to  regulate  the  same  and  to 
establish  a  State  Racing  Commission,"  upon  filing  a  certificate 
that  its  capital  stock  has  been  fully  paid  in  in  cash  or  property 
in  accordance  with  the  provisions  of  the  law  in  force  at  the  time 
of  issuance  thereof,  shall  be  deemed  to  have  complied  with  the 
requirement  of  any  statute  or  statutes  of  this  State,  providing 
for  the  filing  of  a  certificate  that  the  capital  stock  of  such  cor- 
poration has  been  fully  paid  in  in  cash,  or  requiring  the  filing  ol 
such  certificates  as  one  of  the  conditions  upon  which  any  rights 
or  privileges  may  be  obtained  under  or  pursuant  to  such  statute 
or  statutes. 

2.  Such  corporation,  its  officers,  directors  and  trustees,  shall 
be  subject  to  all  other  provisions  of  such  statute  or  statutes,  and 
subject  to  the  conditions  and  restrictions  thereof,  shall  be  entitled 
to  obtain  and  enjoy  all  the  benefits  and  privileges  thereof  with 
the  same  force  and  effect  as  if  such  corporation  were  created  by 
or  pursuant  to  the  provisions  of  such  statute  or  statutes. 

[The  foregoing  section  was  originally  chapter  573  of  the  Laws 
of  1895,  and  was  enacted  to  cover  the  racing  corporations  in 
existence  on  May  9,  189i5.] 

§  285.  State  Rwcing  Commission.  There  shall  hereafter  be 
a  State  Racing  Conunission,  consisting  of  three  persons  to  be 
appointed  by  the  Grovernor,  and  who  shall  hold  office  for  the  term 
of  five  years,  no  two  of  whom  shall  be  members  of  the  sanu 
racing  association.  They  shall  receive  no  compensation  for  their 
services,  but  shall  be  paid  their  necessary  traveling  and  other 
expenses.  Such  commission  shall  appoint  a  secretary  who  shall 
serve  during  their  pleasure  and  whose  duty  it  shall  be  to  keep  u 
full  and  f athful  record  of  the  proceedings  of  such  commission,  pre- 
serve at  the  general  office  of  such  commission  all  books,  maps, 
documents  and  papers  entrusted  to  his  care,  prepare  for  service 
such  papers  and  notices  as  may  be  required  of  him  by  the  com- 
mission, and  perform  such  other  duties  as  the  commission  may 
prescribe.  He  shall  aave  the  power,  under  the  direction  of  the 
commission,  to  issue  subpoenas  for  witnesses  and  to  administer 
oaths  in  all  cases  pertaining  to  the  duties  of  his  office.  The  total 
annual  expenes  of  the  State  Racing  Commission,  including  the 
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salary  of  the  secretary,  sliall  not  exceed  the  sum  of  five  thouBand 
dollars.  Such  expenses  shall  be  paid  by  the  several  racing  or 
steeplechase  corporations  or  associations,  owning  or  operating 
such  race  tracks,  to  be  apportioned  by  the  Comptroller,  who  shall, 
on  or  before  the  first  day  of  December  in  each  year,  assess  upon 
each  of  such  corporations  or  associations  its  just  proportion  of 
such  expenses,  and  such  assessment  shall  be  collected  in  the  man- 
ner provided  by  law  for  the  collection  of  taxes  upon  corporations. 
Such  commission  shall  annually  make  a  full  report  to  the  Legis- 
lature of  its  proceedings  for  the  year  ending  with  the  first  day 
of  the  preceding  December,  and  such  suggestions  and  recom- 
mendations as  it  «hall  deem  desirable. 

§  286.  Liceyise  for  running  races  and  steeplechases.  Any  cor- 
poration or  association  desiring  to  obtain  the  benefits  of  the 
provisions  of  section  two  hundred  and  eighty-two  of  this  article, 
if  proposing  to  conduct  a  race-course  or  race  meeting  for  running 
races  or  steeplechases,  may  annually  apply  to  the  State  Racing 
Commission  for  a  license  to  conduct  running  races  and  race  meet- 
ings or  steeplechases  and  steeplechase  meetings,  as  the  case  may 
be.  If,  in  the  judgment  of  such  commission,  a  proper  case  for 
the  issuance  of  such  license  is  shown,  it  may  grant  such  license 
for  a  term  of  one  year.  Every  such  license  shall  contain  a  condi- 
tion that  all  running  races  or  race  meetings  conducted  thereunder 
shall  be  subject  to  the  reasonable  rules  and  regulations,  from 
time  to  time  prescribed  by  the  Jockey  Club,  a  corporation  orgnn- 
ized  under  the  laws  of  the  State  of  New  York,  and  that  all  steeple- 
chase meetings  or  steeplechases  shall  be  subject  to  the  reasonable 
rules  and  regulations  from  time  to  time  prescribed  by  the  Na- 
tional Steeplechase  Association,  a  corporation  organized  under 
the  laws  of  the  State  of  New  York.  Any  rule  or  regulation  of 
such  eTockey  Club  or  National  Steeplechase  Association  may  be 
modified  or  abrogated  by  the  State  Racing  Commission,  on  giving 
such  Jockey  Club  or  National  Steeplechase  Association  an  oppor- 
tunity to  be  heard. 

§  28'7.  Revocation  of  licenses.  If  any  corporation  or  associa- 
tion to  which  a  license  shall  be  granted  shnll  fail  or  refuse  to 
comply  with  the  provisions  of  this  article,  or  with  the  terms  and 
conditions  of  its  license,  or  if  for  any  other  reason  the  continu- 
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ance  of  such  license  sliall  not  be  deemed  conducive  to  the  interests 
of  legitimate  racing,  the  said  commission,  upon  the  complaint  of 
the  said  Jockey  Club,  in  the  case  of  racercourses  to  be  used  for 
running  races,  or  upon  the  complaint  of  the  said  National  Steeple- 
chase Association,  in  the  case  of  race-courses  to  be  used  for 
steeplechases,  ^hall  have  the  power  to  cancel  and  revoke  such 
license.  Written  notice  of  such  complaint  shall  be  given  to  such 
corporation  or  association  by  said  State  Racing  Conamission 
within  five  days  after  receiving  such  complaint,  which  notice  shall 
specify  a  time  and  place  of  hearing  thereon.  If  the  commission 
cancels  and  revokes  such  license  all  powers  exercised  under  sec- 
tion two  hundred  and  eighty-two  of  this  article  by  the  corpora- 
tion or  association  to  which  such  license  was  granted  shall  cease 
and  determine. 

§  288.  Trotting  and  fair  associations,  when  entitled  to  priv- 
ileges. Any  trotting  association,  incorporated  under  the  laws  of 
the  State  of  New  York,  and  any  state,  county  or  other  fair  asso- 
ciation shall  be  entitled  to  the  privileges  conferred  by  section 
two  hundred  and  eighty-two  of  this  article  upon  filing  in  the 
offices  wherein  its  certificates  of  incorporation  are  filed  a  cer- 
tificate which  shall  set  forth  its  intention  to  avail  itself  of  such 
privileges;  and  any  such  trotting  association,  or  state,  county  or 
other  fair  association  shall  not  be  required  to  obtain  any  license 
or  file  any  other  certificate.  State,  county  and  other  fair  associa- 
tions entitled  to  conduct  trotting  races  under  the  provisions  of 
this  article  may  also  conduct  running  races  in  connection  there- 
with, under  the  same  provisions,  and  the  provisions  of  this  article 
requiring  a  race  track  to  be  of  specified  dimensions  shall  not  apply 
to  such  association ;  but  no  running  races  shall  be  conducted  for 
more  than  five  days  on  any  track  or  grounds,  unless  the  license 
of  the  State  Racing  Commission  therefor  is  first  obtained. 

5$  289.  Notices  to  he  posted  upon  grounds.  Every  corporation 
to  be  organized  under  this  article  or  which  sfhall  be  entitled  to 
■  exercise  any  of  the  powers  conferred  by  section  two  hundred  and 
eighty-two  shall  cause  to  be  properly  posted  in  conspicuous  posi- 
tions upon  the  grounds  whereon  such  races  are  held,  printed 
notices  or  placards  in  large  and  legible  type,  which  notices  or 
placards  shall  be  to  the  effect  that  all  disorderly  conduct,  pool- 
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selling,  book-making  or  any  other  kind  of  gambling  is  prohibited, 
and  such  notices  or  placards  shall  contain  a  copy  of  section  nine 
hundred  and  eighty-six  of  the  penal  law. 

§  290.  Special  Policemen.  For  the  purpose  of  preserving 
order  and  preventing  offenses  against  the  laws  prohibiting 
gambling,  the  trustees  or  directors  of  any  corporation  created 
under  the  provisions  of  this  article  are  hereby  authorized  to  ap- 
point from  time  to  time  five  or  more  special  policemen,  and  the 
same  to  remove  at  pleasure,  who,  when  appointed,  ghall  be  police 
officers  with  the  same  powers  within  and  about  such  grounds  as 
are  vested  in  constables  of  the  town  where  such  grounds  are 
located,  whose  duty,  when  appointed,  shall  be  to  preserve  order 
within  and  around  the  grounds,  and  race-tracks  of  said  corpora- 
tion, to  protect  the  property  within  said  grounds,  to  eject  or  arrest 
all  persons  who  shall  be  improperly  within  the  grounds  of  such 
corporation  or  who  shall  be  guilty  of  disorderly  conduct,  or  who 
shall  neglect  or  refuse  to  pAy  the  fees  or  to  observe  the  rules  pre- 
scribed by  said  corporation;  and  it  shall  be  the  further  duty  of 
said  policemen,  when  appointed,  to  prevent  all  violations  of  law 
with  reference  to  pool-selling,  book-making  and  other  gambling, 
and  to  arrest  any  and  all  persons  violating  such  provisions,  and 
to  convey  such  person  or  persons  so  arrested,  with  a  statement  of 
the  cause  of  such  arrest,  before  a  magistrate  having  jurisdiction 
of  such  offense,  to  be  dealt  with  according  to  law.  The  appoint- 
ment of  policemen  in  pursuance  of  this  section  shall  not  be 
deemed  to  supersede  in  any  wise  on  the  grounds  and  race-track 
of  such  corporation  the  authority  of  peace  officers  of  the  jurisdic- 
tion within  which  such  grounds  and  race-track  are  located. 

g  296.  Penalty  ^for  unlawful  racing  and  hetting.     All  racing 
or  trials  of  speed  between  horses  or  other  animals  for  any  bet, 
stake  or  reward,  except  such  as  is  allowed  \>y  this  article  or  by 
special  laws,  is  a  public  nuisance-,  and  everj  ^T^oii  acslmg  ox 
aiding  therein,  or  making  o^w  "being  Vivltetest^^  ^^  ^^^^  ^^'  ^^^? 
or  reward  is  guilty  of  a  i^Agdem^^Tv^^  ^^^  ^^^  ^""""^^Wv^'^. 
punishable  by  imprisonm^/^^\l    tW         .^  >^  ^^  ^mt^^U^^^ 
for  a  period  of  not  mor^^l  ^^   ZT  ^'^""^J^^^- ^^^^^^^^ 

all  title  or  interest  in  ii^\  ^^  ^O^^W^  VV^  V^-  ^^^^       ' 
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race  or  trial  of  speed,  and  in  any  sum  of  money  or  other  property 
betted  or  staked  upon  the  result  thereof. 

§  297.  Increased  or  additional  enirance  fees.  A  corporation 
or  association  authorized  by  or  entitled  to  the  benefits  of  this 
article,  conducting  a  running  or  trotting  or  steeplechase  meeting, 
shall  have  the  right  to  charge  increased  or  additional  entrance 
fees  for  admission  to  any  special  portion  or  portions  of  the 
grounds  of  such  corporation  or  association  unless  such  pool-selling 
or  book-making  as  is  punishable  by  fine  or  imprisonment,  or 
other  acts  so  punishable,  be  thereon  authorized  or  knowingly 
permitted.  

The  foregoing  is  the  statute  under  which  all  thoroughbred 
racing  is  conducted  now  in  this  State.  The  portion  of  the  Act 
of  1895  imposinig  a  tax  on  the  gross  receipts  of  the  running  race- 
meetings  for  the  benefit  of  the  agricultural  fairs  was  repealed  in 
1910.  JS'o  amendments  to  this  law  were  passed  in  1920.  The 
present  powers  and  duties  of  the  Commission  are  stated  in  sec- 
tions 280,  283,  and  2»85  to  287,  inclusive,  above  set  out. 


Licenses  ^ranted  axd  Meetings  Held 
Pursuant  to  the  terms  of  the  statute  the  commission  granted 
licenses  during  the  year  1920  to  the  following  racing  associations, 
to  hold  running-race  and  steeplechase  meetings,  viz. :  Metropoli- 
tan Jockey  Club,  Westchester  Racing  Association,  Queens  County 
Jockey  Club,  Empire  City  Racing  Association,  Saratc^a  Associa- 
tion for  the  Improvement  of  the  Breed  of  Horses  and  United 
Hunts  Racing  Association ;  and  under  our  licenses  race  meetings 
were  held  as  follows: 

Metropolitan  Jockey  Club  (Jamaica) 29  days 

Westchester  Racing  Association  (Belmont  Park).  30  days 

Queens  County  Jockey  Club  (Aqueduct) 30  days 

Empire  City  Racing  Association  ( Yonkers) 29  days 

Saratoga  Bacing  Association  (Saratoga  Springs).  26  days 

United  Hunts  Racing  Association 2  days 


146  davs 
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The  total  number  of  days'  racing  in  1&19  was  145 ;  in  I&IS  it 
was  128;  it  was  107  in  1916,  and  67  in  1913. 

The  purses  and  prizes  offered  and  awarded  in  1920  reached  the 
sum  of  $1,715,507  —  being  an  increase  of  more  than  $380,507 
over  the  figures  of  1919  —  as  against  $650,000  in  1916  and 
$335,000  in  1913. 

The  thoroughbred  yearlings  which  were  sold  in  the  State  at 
public  auction  during  the  year  —  so  far  as  we  have  records 
thereof  —  two  hundred  and  eighty-seven  yearlings  brought  a 
grand  total  sum  of  $619,300,  or  an  average  price  of  $2,150  each. 

The  Jo(?key  Club's  Breeding  Bukeau. 
The  Jockey  Club  continues  to  maintain  the  Breeding  Bureau 
which  it  began  in  1906 ;  and  its  report  for  the  year  1920  is  partly 
as  follows : 

"  The  Fifteenth  Annual  Eeport  of  the  Breeding  Bureau 
of  The  Jockey  Club  finds  this  Bureau  with  seventeen  stal- 
lions in  New  York  State,  of  which  number  three  were  re- 
ceived and  placed  after  the  close  of  the  breeding  season  of 
19*20.  The  fourteen  stallions  were  mated  with  three  hundred 
and  fourteen  mares. 

"  The  Breeding  Bureau  has  nine  stallions  in  Maryland, 
six  in  Pennsylvania,  and  one  in  Virginia. 

"  The  stallions  placed  by  the  Breeding  Bureau  since  its 
creation  in  1906,  in  the  State  of  iN"ew  York,  are  one  hun- 
dred and  thirty-one,  which  stallions  have  been  bred  to  eight 
thousand  and  eighty-three  mares  to  the  close  of  the  breeding 
season  of  1920." 

Perhaps  as  important  a  service  as  racing  has  given  outside  of 
its  own  sphere  has  been  rendered  the  State  of  Ifew  YotV  through 
the  aid  given  the  State  Constabulary  in  the  breedi-ag'  oi  ^^  ^^^^ 
mounts.     When  the  State  Police  was  organized   ^^  ^  ^^e^'f'^  ^^ 
Major  Chandler,  its  Ofiicial  Superintendent,  was  ^  -(Q^       -^ V 

a  future  supply  of  mounts  for  his  men,  and  he  \v^   ^^     i^^     ^^ 
the  offer  of  the  Breeding  Bureau  of  The  Joc^^  ^    ^  A^^..^^^^ 
placed  thoroughbred  stallions  in  the  stations  at  ^^^  ^^^^N^  ^      ^"^V- 
Albanv   and   White  Plains.     The  Western   iv^     ^V?     •^'^  J>^ 
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secured  in  Missouri,  were  mated  with  such  horses  as  Fashion 
Plate,  Otis,  Marse  Henry,  Oyama  and  Pharaoh,  and  the  produce 
of  this  plan  of  breeding  can  now  be  seen  at  the  various  stations. 
Breeding  operations  for  the  future  will  be  confined  to  the  White 
Plains  depot,  where  there  is  ample  accommodations  for  the  pr(»e- 
cution  of  the  work.  Major  Chandler  is  on  record  as  endorsing 
the  plan  of  using  the  thoroughbred  as  a  top  cross  and  is  enthusias- 
tic over  the  results  achieved  by  his  efforts. 

With  Federal  and  State  authorities  acclaiming  the  thorough- 
bred for  his  qualities  of  potency,  and  the  fact  that  only  those 
horses  which  have  proven  their  quality  in  the  actual  test  of  racing 
are  deemed  worthy  of  being  employed  in  the  great  work  of  gen- 
eral horse  improvement,  the  necessity  for  a  continuance  of  racing 
would  seem  to  be  recognized  as  an  economic  essential. 

This  with  the  following  opinions  of  General  Chamberlain, 
Chief  of  the  Quartermaster's  Department  of  the  United  States 
Army,  and  his  aide,  Colonel  Armstrong,  on  the  work  of  the 
Breeding  Bureau  in  Livingston  county,  Xew  York,  should  set 
forth  the  value  of  the  thoroughbred : 

"  Before  leaving  Ashantee  last  sunmier  I  visited  and  in- 
si>erted  the  Ashantee  Stable.  At  that  time  I  was  informed 
of  the  policy  which  was  being  followed  by  Mrs.  Wadsworth 
in  the  efforts  which  she  was  making  to  arouse  the  interest 
of  the  people  generally,  but  especially  of  the  farmers  here- 
abouts. Today  I  have  witnessed  the  demonstration  of  what 
is  being  done  and  for  the  first  time  fully  appreciate  what  it 
means  and  realize  its  possibilities.  Many  have  bred  fine 
horses  in  the  past,  but  insofar  as  I  know  this  is  the  first 
policy  which  makes  it  feasible  for  all  the  people  to  raise  good 
horses.  The  Army  Remount  Service  is  working  throughout 
the  country  along  the  same  lines,  and  excellent  results  are 
looked  for. 

"Having  seen  the  residts  of  breeding  thoroughbred  stal- 
lions to  all  sorts  of  mares,  and  noted  the  refining  influence 
which  that  type  of  sire  has  impressed  on  his  progeny,  I  am 
ready  to  subscribe  to  the  view  that  he  is  the  best  species  to 
improve  our  horse  families." 
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Colonel  Armstrong  was  equally  as  enthusiastic,  remarking: 

"  Judging  from  what  I  have  just  seen  here,  the  breeding 
system  now  being  put  into  effect  by  the  Eemount  Service 
Quartermasters  Corps  will  be  successful.  The  Genesee  Val- 
ley Breeders'  Association  has  attained  excellent  results  in 
improving  the  quality  of  riding  horses  raised  by  the  farmers 
in  this  community.  If  the  farmers  all  over  the  United 
States  would  get  good  mares  and  send  them  to  our  selected 
stallions  the  United  States  Army  would  have  no  fear  of  a 
shortage  of  good  cavalry  horses.  The  Eemount  Service  is 
putting  into  effect  a  similar  system  to  what  is  in  vogue  here 
throughout  the  country,  and  we  hope  to  educate  the  farmer 
to  the  point  where  he  will  realize  the  financial  benefits  which 
will  accrue  to  him  through  breeding  his  mares  to  the  type 
of  horse  which  will  give  him  something  that  will  command 
a  ready  market  Once  they  embark  on  the  project  no  fur- 
ther argument  will  be  necessary.  The  farmers  of  the 
Genesee  Valley  are  already  educated,  and  their  work  is  a 
splendid  example  to  the  rest  of  the  country.  The  Jockey 
Clul)  is  deserving  of  the  greatest  praise  for  donating  the 
stallions,  *  without  which  the  work  would  have  been 
impossible." 

The  following  stallions  have  been  donated  to  the  National  Re- 
mount Branch  of  the  War  Department: 

Fashion  Plate,  ch.  h.,  14,  *Wool&thorpe — Fashionable. 

Pharaoh,  br.  h.,  12,  *Meddler  —  Hatasoo. 

Figinny,  b.  h.,  9,  Disguise  —  Homespun. 

Hurry,  b.  c,  3,  Bock  View  —  Moon'et 

(Imp.)  Military  System,  br.  c,  4,  Poor  Boy  —  Maud  Annie. 

Questionnaire,  br.  c,  4,  Zeus  —  Frances. 

(Imp.)  Devil  Fish,  br.  h.,  8,  Robert  le  Diable  — ^ ^^\.©t'^l™?'^' 

(Imp.)  Ben  Grow,  b.  h.,  5,  Neil  Gow — FrvvU.* 

Ceramic,  ch.  c,  4,  Ballot  —  Majolica,  ^ 

El  Supremo,  blk.  c,  2,  Bard  of  Hope  —  Lix^^  r^^ 
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Bb££ding  Bureau  Affiliated  with   Federal  Government. 
The  principal  activities  of  the  Breeding  Bureau  were  in  the 
Genesee  Valley,  jN.  Y.,  the  New  York  State  Constabulary,  with 
Howard  Kellogg,  Derby,  N.  Y.,  and  on  Long  Island. 

Breeding  Bureau  Stallions  in  New  York  State. 

Accountant.    Howard  Kellogg,  Derby,  Erie  Co.,  N.  Y. 

Al.  Bloch.  Mrs.  Herbert  Wadsworth,  Ashantee,  Avon,  Living- 
ston Co.,  N.  Y. 

Chief  Lally.  N.  Y.  State  Ccmstabulary,  White  Plains,  Westr 
Chester  Co.,  JN".  Y. 

Cock  o'  the  NortL  N.  Y.  State  Constabulary,  White  Plains, 
Westchester  Co.,  N.  Y. 

Estimator.    E.  F.  Servis.  Geneseo,  Livingston  Co.,  N.  Y. 

Eyebrow.     Mrs.  H.  Wadsworth,  Avon,  Livingston  Co.,  N.  Y. 

Faulconbridge.  B.  R.  &  O.  A.  Knapp,  Cortlandt,  Cortlandt 
Co.,  N.  Y. 

Long  Tongue,  Mrs.  H.  Wadsworth,  Avon,  Livingston  Co., 
N.  Y. 

Mainster  Toi.    Jas.  K.  Frayling,  Glen  Head,  L.  L,  N.  Y. 

Square  Deal  2nd.  Mrs.  H.  Wadsworth,  Avon,  Livingston  Co., 
N.  Y. 

Ten  Point.  James  K.  Frayling,  Glen  Head,  Nassau  Co.,  L.  L, 
N.  Y. 

Wonder  Boy.  Placed  by  Mrs.  Wadsworth  with  Henratte  Bros., 
LeEoy,  Genesee  Co.,  N.  Y.    Sent  to  B.  Belmont. 

War  Call.    Mrs.  Herbert  Wadsworth,  "Ashantee,"  Avon,  N.  Y. 

Uncle  Bryn.  Mrs.  Herbert  Wadsworth,  "Ashantee,"  Avon, 
N.  Y. 

Adams  Express.  Mrs.  Herbert  Wadsworth,  "Ashantee,"  Avon, 
N.  Y. 

Magic  2nd  (Imp.).     (J^ot  placed.) 

Placed  with  Remount  Association. 

(Imp.)  Ben  Gow,  b.  h.,  &,  Neil  Gow  —  Fruition.  Donated  by 
Benjamin  Davis.  Delivered  to  Remount  Association,  November, 
1920. 

Ceramic,  ch.  c,  4,  Ballot  —  Majolica.  Donated  by  C.  K. 
Moore.    Delivered  to  Remount  Association,  September,  1920. 
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(Imp.)  Devil  Fish,  br.  h.,  8,  Robert  le  Diable  —  Water  Kymph. 
Donated  by  W.  Fred  Ford.  Delivered  to  Eemount  Association, 
December,  1920. 

Fashion  Plate,  ch.  h.,  14,  *Woolsthorpe  —  Fashionable. 
Placed  with  Eemount  Association  in  June,  1920. 

Figinny,  b.  h.,  9,  Disguise  —  Homespun.  Placed  with  Re- 
mount Association  in  June,  1920. 

Hurry,  b.  c,  3,  Rock  View  —  Moon'et.  Placed  with  Re- 
mount Association  in  1920. 

(Imp.)  Military  System,  br.  c,  4,  Poor  Boy  —  Maud  Annie. 
Placed  with  Remount  Association  in  July,  19'20. 

Pharaoh,  br.  h.,  12,  *Meddler  —  Hatasoo.  Placed  with  Re- 
mount Association  in  1920. 

Questionnaire,  br.  c,  4,  Zeus  —  Frances.  Donated  by  Edward 
Arlington.  Placed  with  Eemount  Association,  November  1, 
1920. 

El  Supremo,  blk.  c,  2,  Bard  of  Hope  —  Linsey  Woolsey.  Do- 
nated by  W,  L.  Crosby. 

This  Commission  is  not,  and  never  has  been,  a  burden  on  the 
State  treasury.  Its  expenses  are  limited  by  law  to  the  sum  of 
$5j000  annually,  and  are  paid  by  the  several  racing  associations 
directly  to  the  State  Comptroller,  upon  his  assessment  thereof. 

The  Commission  makes  no  recommendation  to  the  Legislature 
at  this  time. 
December,  1920. 

Respectfully  submitted 

James  W.   Wadswobth, 

Chairman, 

Habry  F.  Sinclair, 
George  W.  Loft, 

Commissioners. 
By  the  Commission: 

Joseph  A.  Reilly, 
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